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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE COMMISSION,

Plaintiff, :
12 : 10 Civ. 457 (GLS/DRH)

McGINN, SMITH & CO., INC,,

McGINN, SMITH ADVISORS, LLC,

McGINN, SMITH CAPITAL HOLDINGS CORP.,
FIRST ADVISORY INCOME NOTES, LLC,
FIRST EXCELSIOR INCOME NOTES, LLC,
FIRST INDEPENDENT INCOME NOTES, LLC,
THIRD ALBANY INCOME NOTES, LLC,
TIMOTHY M. MCGINN, DAVID L. SMITH,
LYNN A. SMITH, DAVID M. WOJESKI, Trustee of
the David L. and Lynn A. Smith Irrevocable

Trust U/A 8/04/04, GEOFFREY R. SMITH,
LAUREN T. SMITH, and NANCY MCGINN,

Defendants,

LYNN A. SMITH, and
NANCY MCGINN,

Relief Defendants, and

DAVID M. WOJESKI, Trustee of the
David L. and Lynn A. Smith Irrevocable
Trust U/A 8/04/04,

Intervenor.

NOTICE OF MOTION

PLEASE TAKE NOTICE that upon the Court’s Memorandum-Decision and Order filed
November 22, 2010 (Docket #194), which allowed Plaintiff leave to move for sanctions without
the necessity of a pre-motion conference; the Memorandum of Law in support of Plaintiff’s
Motion for Sanctions dated January 31, 2011; and the Declaration of Lara Shalov Mehraban

dated January 31, 2011, and the accompanying exhibits; and upon all prior proceedings and
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filings herein, Plaintiff Securities and Exchange Commission will move, on Thursday, March 17,
2011, at 9:30 a.m., or at any other date convenient to the Court, before the Honorable David R.
Homer, United States Magistrate Judge, United States District Court, Northern District of New
York, 445 Broadway, Albany, NY, for an order that: (1) Lynn Smith, Jill Dunn, Thomas Urbelis
and David Wojeski are jointly and severally liable for payment of the SEC’s attorney fees and
costs of $164,000 reasonably incurred in responding to the bad faith conduct; (2) all funds
transferred from the Trust account between July 7, 2010 and August 3, 2010, should be returned
within 14 business days to the Court registry or to the Trust account; (3) an evidentiary hearing
be held to hear evidence regarding the conduct of James Featherstonhaugh, and the crime-fraud
exception to the attorney-client privilege apply so the testimony can be heard regarding
communications between Lynn Smith and James Featherstonhaugh, and Jill Dunn and David

Wojeski; and (4) such other and further relief as the Court deems appropriate; and
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PLEASE TAKE FURTHER NOTICE that pursuant to Local Rule 7.1(b)(2), opposition
papers must be filed and served not less than seventeen days prior to the return date.

Dated: New York, NY
January 31, 2011

Respectfully submitted,

s/ David Stoelting

Attorney Bar Number: 516163
Attorney for Plaintiff

Securities and Exchange Commission
3 World Financial Center, Room 400
New York, NY 10281

Telephone: (212) 336-0174

Fax: (212) 336-1324

E-mail: stoeltingd@sec.gov

Of Counsel:

Kevin McGrath
Lara Shalov Mehraban
Haimavathi V. Marlier
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Pursuant to the order of November 22, 2010, in which the Court, sua sponte, granted
plaintiff leave to move for sanctions, the Securities and Exchange Commission respectfully
submits this memorandum of law in support of its motion for sanctions against Lynn Smith,
David Wojeski, Jill Dunn, and Thomas Urbelis, and to conduct an evidentiary hearing regarding
the conduct of James Featherstonhaugh.'

PRELIMINARY STATEMENT

To persuade the Court to unfreeze $3.5 million, L. Smith, Wojeski, Dunn, Urbelis and
others misrepresented the nature and purpose of the David L. and Lynn A. Smith Irrevocable
Trust U/A 8/04/04 (the “Trust”). The lawyers, parties and witnesses with an interest in the Trust
portrayed it as a simple family trust, and concealed a private annuity agreement requiring the
Trust to pay the Smiths millions of dollars (the “Annuity Agreement”). Beginning with the
Trust’s appearance in late May 2010, and continuing through November 2010, persons
associated with the Trust submitted numerous false affidavits and declarations, and gave false
testimony in depositions and hearings.

The scheme almost worked. During the three-day preliminary injunction hearing in June
2010, witness after witness falsely testified that the Trust was nothing more than a simple family
trust created by thoughtful parents for the benefit of their children. No witness or lawyet
disclosed the highly material fact that the stock that funded the Trust was sold, not donated, to
the Trust, and that the Trust was obligated under the Annuity Agreement to pay back the Smiths
most, if not all, of the Trust’s assets. Those associated with the Trust had a clear financial

motive in misrepresenting the nature of the Trust. In the weeks after the Court released the Trust

! The Court has issued three Memorandum-Decision and Orders dealing with the Trust and
related issues: on July 7, 2010, Dkt. 86 (“MDO I”); on November 22, 2010, Dkt. 194 (“MDO
I1); and on January 11, 2011, Dkt. 254 (“MDO III").
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from the asset freeze, nearly $1 million in Trust money was parceled out among L. Smith,k
Featherstonhaugh, Dunn, Wojeski‘ and others.

The record before the Court supports the imposition of sanctions on Dunn, L. Smith,
Wojeski, and Urbelis. Accordingly, plaintiff requests that the Court order:

(1) that Wojeski, Urbelis, Dunn and L. Smith be held jointly and severally liable for
payment of plaintiff’s attorney fees and costs incurred in connection with its motion for
reconsideration, which are reasonably estimated at $164,000, and that these funds be paid to the
Court Registry for the benefit of the victims; |

(2) that all funds transferred from the Trust account between July 7, 2010, and August 3,
2010, be returned to the Trust account or the Court registry fund within foufteen business days,
and remain frozen pursuant to the Court’s preliminary injunction order;

(3) that an evidentiary hearing be held to hear testimony regarding the scheme, and to
determine whether there is sufficient evidence to warrant sanctions on Featherstonhaugh, who
filed false and niisleading documents on behalf of L. Smith. At this hearing, and in connection
with any document discovery beforehand, the attorney—ciient privilege should not apply to
protect communications between L. Smith and Featherstonhaugh, and between Dunn and
Wojeski. As shown below, L. Smith committed a fraud on the Court and her COmmunications
with Featherstonhaugh were in furtherance of that fraud; similarly, Dunn’s communications with
Wojeski were in furtherance of the fraud. Accordingly, the crime-fraud exception to the
attorney-client privilege vitiates thé privilege and should apply to the testimony at such a hearing
and to document discbvery prior to the hearing; and

(4) such other and further relief as the Court deems appropriate.
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THE COURT’S FINDINGS WARRANTING SANCTIONS

The Court’s previous decisions set forth the conduct warranting sanctions. See MDO I,
I, and III. The principal findings are listed below:

1. “[Tlhe conduct of those associated with the Trust - principally Urbelis and Lynn Smith -
in failing to disclose the Annuity Agreement satisfies the requirements for fraud,
misrepresentation, and misconduct. Their failure to disclose the agreement was
exacerbated by their statements and testimony that the Trust was created solely to benefit
the Smiths’ children without disclosing the additional fact that the Trust was also created
to pay a substantial annuity in the future to David and Lynn Smith.” MDO 11, at 20 n.17.

2. “[T)hose associated with [the Annuity Agreement] acted fraudulently to conceal its
existence.” MDO III, at 2.

3. “[TThe Annuity Agreement had been withheld from the SEC by those associated with the
Trust through fraud, concealment and misrepresentation.” MDO III, at 4.

4. “Lynn Smith's assertion that she simply forgot the agreement that was to pay her and her
husband nearly $500,000 annually in their later years is rejected as incredible.” MDO I,
at20n.17.

5. During discovery and during the preliminary injunction hearing, Lynn Smith “failed to
disclose the existence of the Annuity Agreement despite numerous questions for which
disclosure was reasonably have been required.” MDO 1I, at 6-7.

6. “[O]n the issue of the Smiths’ interest in the Trust, the Annuity Agreement constituted
the proverbial ‘smoking gun.” The Trust’s recognition of this truth is demonstrated by
the lengths to which those associated with themn and the Trust went to conceal the
existence of the Annuity Agreement in the face of legal, ethical, and professional
obligations to the contrary.” MDO III, at 6.

7. “Urbelis failed to disclose the existence of the Annuity Agreement during the deposition
despite being asked questions and giving answers which reasonably should have elicited
such disclosure.” MDOII, at 7. '

8. “Lynn Smith failed to disclose the Annuity Agreement in response to a document
demand and when giving testimony under oath on two separate occasions.” MDO II, at
7.

9. “Prior to the July 7, 2010 decision, Urbelis also failed to disclose the Annuity Agreement
even though served with a subpoena which required him to produce that agreement and
even though he testified at a deposition during which he was asked questions which
should have elicited disclosure of the Annuity Agreement.” MDO II, at 7-8.
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10. “[TThe SEC asked questions of the only individuals with actual knowledge of the Annuity
Agreement which should have led to its disclosure.” MDOII, at 8.

11. “Dunn’s testimony and assertions regarding the telephone conversation and discovery of
the Annuity Agreement have been inconsistent and contradictory.” MDO I, at 10.

12. “The timing, sequence, and character of these events undermine the credibility of Dunn's
assertions.” MDO I, at 11.

13. “Dunn thus possesses a financial interest in avoiding an order restraining the Trust's
assets which might require return of legal fees already paid or prevent payment of legal
fees in the future.” MDOQO 11, at 13.

14. The Trust engaged in “wrongful conduct in failing to disclose the agreement prior to July
7,2010.” MDOI, at 18.

15. “Wojeski, as successor Trustee to Urbelis, had a fiduciary duty of at least ordinary care to
the Trust and its beneficiaries to identify any obligation of the Trust, such as the Annuity
Agreement.” MDO II, at 19.

FACTS WARRANTING SANCTIONS

Lynn Smith

L. Smith submitted three false documents in May 2010 — a statement of assets and two
afﬁdavits. Dkt. 19, 23, 34. She also testified falsely during her deposition and in the preliminary
injunction hearing. In these filings, and in her deposition and hearing testimony, L. Smith did
not disclose the Annuity Agreement; nor did she disclose her right, together with hér husband, to
receive $489,932.00 annually, or almost $10 million in total, in annuity payments from the Trust.
Dkt. 19. As the donor of the Trust and a party to the Annuity Agreement; L. Smith knew that her
written statements and testimony were false.
Thomas Urbelis

Urbelis, an attorney and a longstanding friend of David and L. Smith, was the trustee for

the Trust from its creation in August 2004 until his resignation in May 2010. As a party to the

Annuity Agreement and as Trustee, Urbelis knew that the Trust was required to pay millions of
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dollars to the Smiths beginning in 2015, and that the Charter One stock was sold to the Trust, not
donated. On May 28, 2010, the SEC served a document and deposition subpoena on Urbelis
(Dkt. 103, Exh.5) requesting, among other things, “[a]ll docqments concerning the Trust,” and
“[a]ll documents concerning your duties and responsibilities as Trustee of the Trust.” Urbelis
had the Annuity Agreement in his possession, but failed to produce a copy before the Court’s
July 7, 2010, decision.

During his deposition on June 1, 2010, Urbelis failed to disclose the existence of the
Annuity Agreement, or the fact that Lynn and David Smith had a right to collect millions of
dollars from the Trust. Urbelis also failed to disclose the fact that one of his responsibilities as
trustee was to ensure that there were sufficient assets in the Trust to enable it to fulfill its
obligation to make millions of dollars of payments to David and Lynn Smith beginning in 2015
and continuing until their deaths. Dkt. 46-1, Exh. 11 (Urbelis depo.).

Shortly after his deposition, Urbelis told an SEC attorney that he had produced all
documents related to the Trust, even though he had not yet produced the Annuity Agreement.
See Dkt. 142-1, at § 5 (Decl. of Lara Shalov Mehraban, dated Sept. 14, 2010).

Urbelis produced the Annuity Agreement only after the SEC learned from Dunn of its
existence and specifically requested its production from Urbelis.

Jill bunn

Dunn knew that the Trust was a “private annuity trust” rather than a typical irrevocable
trust even before filing her appeafance on May 26, 2010. Transcript of evidentiary hearing held
Nov. 16, 2010 (“Hrg. Tr.”) at 60, 61, Decl. of Lara Shalov Mehrabaﬁ dated Jan. 31, 2011

(“Mehraban Decl.”), Exh. A. Dunn testified that she knew that the Trust was a “private annuity



Case 1:10-cv-00457-GLS -DRH Document 261-1  Filed 01/31/11 Page 10 of 28

trust” since late April or early May 2010, and that “[t]he first time I heard the trust mentioned, it
was characferized as a private annuity trust.” Id

‘Dunn, who had access to the three parties to the Annuity Agreement, also understood the
significance of the private annuity trust. She knew that, with regard to the $4.5 million that the
Smiths transferred to the Trust in September 2004, that “‘there was no capital gains realized and
no gift tax required because it was a private annuity trust.” Hrg. Tr. at 59. Dunn did research on
private annuity trusts, spoke with two accountants and reviewed the website of the National
Association of Private Annuity Trusts. Hrg. Tr. 59, 63-64. See Decl. of Jill A. Dunn, dated Sept.
3, 2010, Dkt. 134 at § 26. Dunn also spoke with L. Smith and Urbelis, who were parties to the
Annuity Agreement. See Declaration of Jill A. Dunn, dated May 26, 2010, Dkt. 33 at {1.
Further, Dunn knew that the Declaration of Trust did not create a private annuity and she
admitted that there “had to be some other form or document” that created the private annuity.
Hrg. Tr. at 63.

" Despite this knowledge, Dunn filed a memorandum of law in support of the Trust’s motion
to intervene stating that the Trust was “created specifically to pass assets from Mrs. Smith to her
children during her lifetime, in much the same way her father passed assets to her upon his
death.” Dkt. 35, at 5-6. Dunn also submitted declarations from Wojeski and L. Smith in support
of the intervention that she knew were false, or recklessly disregarded their falsity.

During the preliminary injunction hearing, Dunn elicited testimony from Wojeski, L
Smith, Geoffrey Smith and John D’Aleo that was tailored to conceal the truth. Each witness
used the purposefully ambiguous term “transfer” to describe the Trust’s purchase of stock from

the Smiths, and the “transfer” was never described as a purchase and sale. Instead, each witness
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uniformly testified that the Trust’s purpose was to benf:ﬁt the Smith’s children, implying that the
“transfer” was a gift, not a sale..

In her closing statement, Dunn continued to portray the Trust as a standard trust and stated
that when the Trust was created L. Smith “relinquished all title, ownership, control, beneficial,
equitable, actual, or legal any interest whatsoever in that stock was gone from her hands the

moment she transferred it.” PI Tr. at 625.

David Wojeski
In his declaration filed May 26, 2010, Wojeski, a certified public accountant with over 20

years of experience (PI Tr. at 546), described the Trust as “a textbook example of an irrevocable
trust.” Wojeski Decl. dated May 26, 2010, § 3 (Dkt. 32). Wojeski also stated without
reservation that David and L. Smith “have no interest, whether present, future or reversionary, in
the trust, its income or its assets.” Wojeski Decl. dated May 26, 2010, 7 5 (Dkt. 32).

Wojeski, however, knew or acted in reckless disregard that these statements were false.‘
Wojeski reviewed carefully the Trust’s 2004 to 2008 tax returns and the Declaration of Trust,
and spoke with Dunn and D’ Aleo about the Trust. Wojeski Decl. dated May 26, 2010, § 3 (Dkt.
32). In addition, two weeks before the preliminary injunction hearing, Wojeski met in Dunn’s
office with both D. Smith and D’Aleo. PI Tr. at 566-67. As discussed below, D’Aleo performed
a detailed analysis of every transaction involving the Trust. He concluded that the Trust had
propetly paid all its taxes, a conclusion that could not be reached without knowledge that the
Charter One stock had been sold to the Trust in return for the annuity payments, thereby
avoiding capital gains taxés for the Trust and gift taxes for the Smiths. Wojeski, even before
agreeing to be the Trustee, met with D’Aleo and reviewed a “roll forward” D’ Aleo had prepared,

which included an analysis of what “went into the trust to fund it, which was the bank stock[,]”
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and Wojeski further understood that D’ Aleo had “accounted for all of that in/out activity,” and
D’ Aleo “walked me through what he did.” PI Tr. at 549-51. Wojeski testified that “I did look at
the trust tax returns, I did look at the tax liabilities that were paid, and I did tie them back to his
roll forward.” PI Tr. at 552. Based on this analysis, Wojeski testified that “the taxes had been
paid . . . I was fine with it from that standpoint.” PI Tr. at 555.

Wojeski, therefore, knew or recklessly disregarded that the Charter One stock was sold to
the Trust and not donated, and that the Trust was contractually obligated to pay most or all of its
assets back to the Smiths. Despite this knowledge, Wojeski persisted in portraying the Trust as
nothing more than a standard irrevocable trust, and he failed to disclose the Trust’s contractual
obligation to pay essentially all of its assets back to the Smiths.

Wojeski testified, in response to questions posed by Dunn, that the Trust was a simple
irrevocable trust, and he described the transfer of stock to the Trust as a gift rather than as a
purchase and sale:

Q. And when you reviewed that trust declaration, did you
come to any conclusions as to whether there was anything
usual or unusual about this trust declaration?

A. No, not really. I don’t really know what the necessary
purpose was. It could have been for wealth transfer. It could have
been for estate planning issues. It could have been to — you know,
it’s pretty broad, meaning that the same thing could have been
accomplished with an outright gift to the two children, but the two
children could have squandered the money. So that’s pretty typical
of why you would set it up that way. (PI Tr. 550-551) (emphasis
added).

Wojeski also provided the following false and misleading response on cross examination
when he was asked whether he would transfer funds to Geoffrey Smith if asked for funds:
[F]rom the donor’s intent, they essentially have made a gift to their

children.... The main reason it’s probably outside — out in a trust is
so that the kids don’t take it and blow it on something. So they at

8
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least have some control from a trustee’s standpoint who at least
can put the brakes on it and say Jeff [sic], I don’t think it’s a great
idea to put a million dollars into a typewriter business, you know,
or something to that extent. So I think there’s some discretion over
it. But it is really the kids’ money.” (PI Tr. 561-62) (emphases
added)

The Accounting Expert Retained by Dunn and Featherstonhaugh

D’ Aleo is an experienced accountant who was retained by both Dunn and
Featherstonhaugh to examine the records of the Trust and to give testimony regarding the Trust
and other issues. D’Aleo has longstanding ties to Featherstonhaugh. D’Aleo met with L. Smith
and Wojeski to discuss the Trust, among other issues. PI Tr. at 423, 566-67. |

| D’Aleo testified essentially as an expert witness, on behalf of both L. Smith and the Trust.
He voﬁched that the Trust was the simple irrevocable Trust that L. Smith, Dunn and Wojeski
said it was, and that the Trust paid all of its taxes. D’Aleo testified that he reviewed all the
Trust’s tax returns and account statements in detail, and he received an “account transcript” that
Wojeski had obtained from the Internal Revenue Service. PI Tr. at 446-447. D’Aleo also
testified about the largest financial transaction in the Trust’s history — the receipt by the Trust of
its one and only asset, tﬁe $4.5 million of Charter One stock in September 2004:

Q. Mr. D'Aleo, did there come a time that an issue came up
during -- following your preparation of the asset inventory for
Lynn Smith that you were questioned as to why you did not
include within that asset inventory an NFS stock account held
under the name of the David and Lynn Smith irrevocable trust
by its trustee Thomas Urbelis?

A. Yes.

Q. And was there a reason that you -- reason you didn't include
that stock account inventory of assets?

A. Well, it was first indicated to me when we inquired that it was an
irrevocable trust, and that if it is an irrevocable trust, then the
assets were transferred into the trust, that those assets are not
owned by David or Lynn Smith but, in fact, are owned by the trust.

Q. Okay. Did you review the trust declaration?

A. 1did. I have seen a copy of it. I can't say I looked at every line of it,
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but I have seen the declaration of trust.

Q. D;d you reach any conclusions regarding it when you reviewed
;: It was a relatively standard trust document. And, accordingly, it
would meet the criteria of being a trust. A trust is a separate entity,
alegal entity. It's a separate taxpayer. The assets that are put into it
are - is funded, are assets owned by that entity, the trust.

(PI Tr. at 445-46.)

D’Aleo’s testimony was false and misleading. First, D’ Aleo knew or recklessly
disregarded that the “transfer” of Charter One stock was a purchase and sale and not a donation
or gift. This is apparent from D’Aleo’s testimony that, based on his extensive review of the
Trust’s tax returns, the Trust had paid all tax liabilities. PI Tr. at 465. D’Aleo knew that the
stock had appreciated in value, and that the tax consequences to the Trust from a sale are much
different than a gift. PI Tr. at 487-89. If the stock had been donated to the Trust theﬁ the Trust
would have been liable to pay capital gains taxes (which it did not) when the Charter One stock
was converted to cash in September 2004, If the stock had been sold, then the Trust would have
taken the stock at a “stepped-up basis,” i.e., at the amount that the Trust paid for the stock, which
means the Trust avoided capital gains taxes (which is what did occur). See Mehraban Decl. Exh.
B (Hrg. Exh. 13). As Dﬁnn testified, in a private annuity trust “there was no capital gains
realized and no gift tax required.” Hrg. Tr. at 59. D’Aleo, therefore, must have known the stock
was sold to the Trust, not donated or gifted; otherwise, he never could have reached the
conclusion that the Trust had paid all its tax liabilities.

Second, D’Aleo was careful, as were all defense witnesses, to use the ambiguous word
“transfer” instead of truthfully stating that the stock was sold to the Trust. Testifying that the
stock was “transferred,” instead of truthfully saying that it was sold to the Trust, avoided

questions about why the stock was sold and the terms of the sale.

Third, D’ Aleo testified that he had numerous conversations with Ron Simons, the

10
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accountant at Piaker who helped David Smith create the Annuity Agreement. PI Tr. at 448, 464,
465. Indeed, as documents produced by the Trust in November 2010 establish, Simons advised
D. Smith on the tax advantages of the private annuity. Mehraban Decl. Exh. B. It is reasonable
to assume that Simons, who was-also accessible to Dunn and Featherstonhaugh, told D’ Aleo
about the private annuity.

Dunn and Featherstonhaugh were both in a position to know that D’ Aleo provided false
and misleading testimon& on behalf of their clients.

Affidavits of Dunn and Wojeski in October and September 2010

Dunn and Wojeski filed affidavits that were later shown to be false, stating that they had no
knowledge of the existence of a private annuity agreement until July 27, 2010. Their apparent
motive was to protect Dunn. The SEC’s motion for reconsideration alleged that Dunn had used
the phrase “private annuity agreement” in a phone call on July 22, 2010, and these declarations
were intended as proof that Dunn could not have used that phrase. By concealing their
knowledge, Dunn and Wojeski intended to mislead the Court.

In fact, Dunn’s phone conversation with the SEC on July 22, 2010, occurred at a time
when she and Wojeski appear to have had discussions about the Annuity Agreement. On July
20, 2010, Wojeski received a fax from David Smith and forwarded that fax in an e-mail to Dunn
on July 21, 2010. Dkt. 188, Ex. A. That e-mail included several documents containing the terms
of the “Private Annuity Contract” entered into by the Smiths and the Trust in 2004, and which
continue to be binding on the Trust. According to his time records, on July 20, 21 and 22, 2010,
after receiving this e-mail, Wojeski spent several hours reviewing and researching private
annuities. Mehraban Decl. Exh. C (Wojeski’s time records). Wojeski and Dunn talked on each

of these three days. Dunn then drafted a hold harmless agreement for Wojeski, which the Smiths

11
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signed on July 22, 2010. Mehraban Decl. Exh. D.

Dunn, nevertheless, filed a declaration on September 3, 2010, stating that “I did not know
of the existence of a private annuity agreement until I received it from Mr. Urbelis on July 27.”
Dkt. 134 9 36. Wojeski similarly stated in his declaration filed October 7, 2010 that “[t]he first I
learned of the existence of an annuity agreement was in late July, when my attorney informed me
that the former trustee had just produced the agreement simultaneously to her and to the SEC’s
counsel.” Dkt. 147 9 2.

Dunn also concealed the e-mail and her knowledge when she received a document request
from the SEC on July-27, 2010, and another document request served on the Trustee on
September 17, 2010, asking for any and all documents regarding the Annuity Agreement.
(Mehraban Decl. Exhs. E and F. Dunn continued to conceal the fax and the email until hours
before the evidentiary hearing on November 16, 2010.

Dunn’s Testimony During the Nov. 16, 2010 Hearing

Dunn testified that she did not review the e-mail she received from Wojeski on July 21 and
that she did not discuss the terms of the private annuity with her client prior to the phone call
with the SEC on the afternoon of July 22, 2010. Hrg. Tr. at 72. Dunn further testified that
| Wojeski did not even mention receiving the e-mail from David Smith. Hrg. Tr. at 77. Wojeski’s
time records, however, undermine these assertions. In fact, as the redactions on his time records
appear to reflect conversations between Dunn and Wojeski, it appears that they discussed the
terms of the contract reflected in the email from David Smith on July 20, 21 and 22. Mehraban
Decl. Exh. C.

Dunn also admitted drafting the false statement in Wojeski’s October 7 declaration that

Wojeski did not learn of the Annuity Agreement until July 27. At the evidentiary hearing on

12
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November 16, Dunn conceded that that Wojeski’s affidavit was “not accurate.” Hrg. Tr. at 80.
Dunn’s testimony regarding the “Indemnity and Hold Harmless Agreement” she drafted,
which David and Lynn Smith signed on July 22, 2010, also was not credible. Dunn claimed that
it was a “coincidence” that this indemnity agreement, in which the Smiths released Wojeski from
liability for all claims, was drafted days after Wojeski and Dunn received documents concemning
the “Annuity Contract” and Wojeski spent time researching private annuities. Hrg. Tr. at 75-76.
Dunn also testified that she essentially copied the language from a 2008 release given to Urbelis
(Id.), but the earlier release was far narrower in scope. The Wojeski release dated July 22, 2010,
is broader and covers claims regarding “obligations or distributions, and the potential tax
consequences thereof, relating to said Trust, its donors and its beneficiaries, and any and all
financial institutions, third parties and government and quasi government authorities.” Compare
Mehraban Decl. Exhs. D and I. Contrary to Dunn’s testimony at the November 16 hearing, the
broader language appears specifically directed to issues that might arise related to discovery of

the Annuity Agreement.

Dunn’s and Wojeski’s November 15 and 17, 2010 Declarations

| The fax to Wojeski on July 20 containing the annuity documents, and his email of those
documents to Dunn on July 21, proves that the earlier declarations filed by Dunn and Wojeski
were intentionally false. Wojeski’s time records also reveal that he spent portions of three days
reviewing the documents, conducting research and, apparently, discussing these issues with
Dunn.

Rather than withdraw their false declarations, they both sought to downplay the

significance of the documents Wojeski received from David Smith. Dunn claims that she did

not read the e-mail at the time and that Wojeski never mentioned it to her, even though they were
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communicating over the course of those three days when Wojeski‘received the fax, sent it to
Dunn, and conducted his research. Dkt. 188 § 3; Hrg. Tr. at 68-73. Such testimony lacks
credibility. |

Wojeski’s declaration merely states that he seeks “to clarify a statement made in my
[October Declaration],” and argues unconvincingly that he somehow believed that the fax from
D. Smith on July 20 and the production of the Annuity Agreement by Urbelis on July 27 “had

- occurred at the same time.” Dkt 191,

The Trust’s Distribution of Funds After July 7, 2010
According to an accounting provided to the SEC on August 16, 2010 and a related email
from Dunn (Mehraban Decl. Exh. G), approximately $944,848 was disbursed from the Trust
account from July 7, 2010, when the Court released the Trust from the asset freeze, through
August 3, 2010, when the Court again temporarily froze the Trﬁst’s assets. The following
persons received funds from the Trust during this period:
o Dunn Law Firm received $101,096;
o Wojeski received $13,874.00, including $5,775.50 reimbursement for fees paid to title
company ba.nd $8,098.50 for trustee fees‘; |
e L. Smith directly received $449,878.00, and $150,000 indirectly through Geoffrey and
Lauren Smith (for camp property) and L. Smith appears to have paid $115,000 from these
funds to Featherstonhaugh (see Dkt. 146-2, § 5);
o Geoffrey Smith received $96,500, including $75,000 that he gave to L. Smith as a down
payment on the purchase of camp property, and $200,000 for a company he created,

Capacity One Management LL.C;
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e Lauren Smith received $83,500.00, including $75,000.00 that she gave to L. Smith as é
down payment on purchase of camp property.
ARGUMENT

The SEC requests that the Court: (1) order that L. Smith, Wojeski, Dunn and Urbelis be
jointly and severally liable to pay the SEC’s reasonable fees and costs of $164,000 incurred due
to the fraudulent conduct, and that these payments be directed to the Court registry fund for the
benefit of victims; (2) order that all funds paid out by the Trust after July 7, 2010, be returned
either to the Trust account or to the Court registry; (3) conduct an evidentiary hearing to
determine whether sanctions are warranted against Featherstonhaugh, and find that the crime-
fraud-exception to the attorney-client privilege applies; and (4) order such other and further relief
as the Court deems appropriate. |

L The Court’s Authority to Impose Sanctions

The broadest source of authority, applying to parties as well and nonparties, is the court’s
iﬁherent authority to sanction bad faith conduct in litigation. ? The United State Supreme Court,
in Chambers v. NASCO, Inc., 501 U.S. 32 (1991), upheld the use of a court’s inherent authority
to impose sanctions, and affirmed sanctions against a party for the full amount of an opposing
party’s attorney fees and expenses. The Supreme Court also noted with approval that the district
court had imposed sanctions against non-parties including the trustee (a reprimand), the trustee’s
attorney (suspension of practice before the court for six months) and the current and former
attorney for the party (suspension of practice before the court for five years, and disbarment and

prohibition from seeking readmission for three years, respectively). 501 U.S. at 41 n.5. The

2 Local Rule 1.1(d) provides: “Failure of an attorney or of a party to comply with any

provision of these Rules, General Orders of this District, Orders of the Court, or the Federal
Rules of Civil or Criminal Procedures shall be a ground for imposition of sanctions.”
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court’s inherent power to sanétion stems from “the control necessarily vested in courts to manage
their own affairs so as to achieve the orderly and expeditious disposition of cases.” Chambers,
501 U.S. at 43; Zlotnick v. Hubbard, 572 F. Supp. 2d 258, 272 (N.D.N.Y. 2008) (denying
reconsideration of ruling imposing sanctions on party’s attorney); see also Roadway Express,
Inc. v. Piper, 447 U.S. 752, 764-65 (1980) (discussing court’s inherent power to impose
sanctions).

To impose sanctions under the Court’s inherent authority, the court must make a finding
thét: “(1) the offending party’s claims were entirely without color, and (2) that the claims were
brought in bad faith — that is, motivated by improper purposes such as harassment or delay.”
Zlotnick, 572 F. Supp. 2d at 272 (quoting Eisemann v. Greene, 204 F.3d 393, 396 (2d Cir.
2000)). “There must be a showing of subjective bad faith on the part of the offending attorney.
However, bad faith can be inferred when the attorney’s actions are so completely without merit
as to require the conclusion that they must have been undertaken for some improper purpose
such as delay.” Zlotnick, 572 F. Supp. 2d at 272 (internal quotes and citations omitted).?

In addition, 28 U.S.C. § 1927 provides that “[a]ny attorney . . . who so multiplies the
proceedings in any case unreasonably and vexatiously may be required to satisfy personally the
excess costs, expenses, and attorneys’ fees reasonably incurred because of such conduct.”
Section 1927 authorizes sanctions when an attorney’s “actions are so completely without merit

as to require the conclusion that they must have been undertaken for some improper purpose, and

g In the Second Circuit, scienter to commit fraud can be established through knowledge or
through reckless disregard of the truth. Reckless disregard means conduct that ““at the least ... is
highly unreasonable and which represents an extreme departure from the standards of ordinary
care to the extent that the danger was either known to the defendant or so obvious that the
defendant must have been aware of it.”” In re Carter-Wallace, Inc. Sec. Lit., 220 F.3d 36, 39 (2d
Cir. 2000) (citation and quotation marks omitted). “An egregious refusal to see the obvious, or
to investigate the doubtful, may in some cases give rise to an inference of ... recklessness.” Chill
v. General Elec. Co., 101 F.3d 263, 269 (2d Cir. 1996).

16
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upon a finding of conduct constituting or akin to bad faith.” Gollomp v. Spitzer, 568 F.3d 355,
368 (2d Cir. 2009) (internal quotation marké omitted, citing In re 60 East 80" St. Equities, Inc.,
218 F.3d 109, 115 (24 Cir. 2000)).

The court may also impose sanctions under Federal Rule of Civil Procedure 11, which
applies to pleadings, written motions or other certified papers submitted to the Court. F.R.C.P.
11(b). Rule 11, however, provicies a “safe harbor” when the claim of bad faith arises in the first
instance from a party’s motion. F.R.C.P. 11(c)(2); see also ATSI Commc’ns, Inc. v. Shaar Fund,
Ltd., 579 F.3d 143, 150 (2d Cir. 2009). In this case, the “safe harbor” provision does not apply
because the Court initiated the sanction process. F.R.C.P. 11(c)(3); see also ATSI, 579 F.3d at
150 (“[w]hen sanctions are initiated by a court sua sponte . . . n§ such safe harbor is afforded”).
Rule 11 also provides that the rule should be invoked and the Court should require the offending
party to “show cause” why sanctions should not be imposed. /d. By giving the SEC leave to
move for sanctions, however, the Court has taken the functionally equivalent step of ordering a
“show cause” hearing. The sanction targets will have a full opportunity to be heard. Rule 11,
therefore, is a further basis for the Court’s sanctions.

The Court’s inherent authority, Section 1927 and Rule 11 all provide sufficient authority
to impose sanctions and the conduct at issue merits sanctions. Each of the individuals acted in
bad faith ih concealing the existeﬂce of the Annuity Agreement and offering false affidavits and
testimony before the Court and under oath at depositions. L. Smith filed two false affidavits and
a false asset statement. Wojeski and Dunn both filed false declarations and made false
statements about the Trust and the Annuity. Urbelis misrepresented the nature and purpose of

the Trust and failed to produce the Annuity Agreement in a timely manner although he received
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a subpoena calling for its production. The uniformity of the statements of the lawyers and the
witnesses also shows planning and coordination.

Such conduct is sanctionable. See, e.g., Chambers, 501 U.S. at 54 (sanctions imposed
“for the fraud [the party] perpetrated on £he court and the bad faith he displayed toward both his
adversary and the court throughout the course of the litigation™); Scholastic Inc. v. Stouffer, 81
Fed. Appx. 396, 398 (2d Cir. 2003) (affirming sanctions against defendant for submission of
false evidence); Hargrove v. Riley, No. 04 Civ. 4587(DGT), 2007 WL 389003, at *11 (E.D.N.Y.
Jan.31, 2007) (“If é party commits a fraud on the court, the court has the inherent power to do
whatever is reasonably necessary to deter abuse of the judicial process. Fraud upon the court has
been defined as fraud which seriously affects the integrity of the normal process of
adjudication.”) (internal citations and quotation marks omitted); McMunn v. Memorial Sloan-
Cancer Kettering Cir., 191 F. Supp. 2d 440, 445 (S.D.N.Y. 2002) (“[W] hen a party lies to the
court and his adversary intentionally, repeatedly, and about issues that are central to the truth-
finding process, it can be fairly said that he has forfeited his right to have his claim decided on
the merits.”); see also Banus v. Citigroup Global Markets, Inc., __F. Supp.2d __, 2010 WL
5158642, at *5 (S.D.N.Y. Dec. 20, 2010) (imposing sanctions against plaintiff’s attorney under
§1927 for filing baseless action). Accordingly, sanctions are appropriate here under 28 U.S.C. §
1927 and the court’s inherent authority. |

The power to sanction under the court’s inherent éuthority also reaches Urbelis, who is
not a party. A number of courts have held that non-parties can be sanctioned under the court’s
inherent authén'ty. See, e.g., Manez v. Bridgestone Firestone N. Am. Tire, LLC, 533 F.3d 578,
585 (7" Cir. 20085 (“No matter who allegedly commits a fraud on the court — a party, an attorney

or a nonparty witness — the court has the inherent power to conduct proceedings to investigate
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that allegation and, if it is proven, to punish that conduct.”); In re Intel Corp. Microprocessor
Antitrust Litig., 562 F. Supp. 2d 606, 610 (D. Del. 2008) (“A court’s inherent authority to
sanction extends to the conduct of a nonpérty”) (citation omitted); see also Chambers v. NASCO,
Inc., 501 U.S. 32, 40 n.5 (1991) (noting with approval district court’s sanction of non-party
trustee and her attorney); Matter of Holloway, 884 F.2d 476, 477 & n.2 (9th Cir. 1989)
(sanctioning a court reporter for “repeated and flagrant failures to meet court-imposed deadlines”
that resulted in “severe prejudice to both the parties and the court’;). In addition, Section 1927 on
its face is not limited to attorneys representing parties in an action. As officers of the court‘,
attorneys should be held to a higher standard than lay persons and, accordingly, Section 1927

should apply to a non-party attorney like Ubelis.

IL The Sanctioned Persons Should be Jointly and Severally Liable for the SEC’s
Legal Fees and Costs Caused by their Bad Faith Conduct

As a result of the scheme, the SEC expended considerable resources that would not have
been necessary absent the fraud, including hiring an expert, drafting and filing the TRO papers
on August 3 and other required filings, and preparing for the evidentiary hearing on November
16. Mehraban Decl. § 8. Attorneys fees are the statutory sanction under 28 U.S.C. § 1927, In
addition, a court may use its inhierent power to “assess attorney’s fees when a party has acted in
bad faith, vexatiously, wantonly, or for oppressive reasons.” Chambers, 501 U.S. at 45-46
(citation and internal quotes omitted); see also Roadway Express, 447 U.S. at 766 (same). In
determining an appropriate amount of attorneys’ fees, courts apply the “presumptively
reasonable fee analysis.” Porzig v. Dresdner, Kleinwort, Benson, N. Am, ZLC, 497 F.3d 133,
141 (2d Cir. 2007). Such analysis involves determining the appropriate hourly rate for each
attorney and the reasonable number of hours expended and multiplying the two numbers to

obtain a “presumptively reasonable fee award.” Id.
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Th¢ SEC seeks a total of $164,000 in attorneys’ fees and costs. Mehraban Decl. 9 8-13.
The individuals discussed above should be jointly and severally liable for these costs and
attorneys’ fees. See, e.g., Estate of Calloway v. Marvel Ent. Group, 9 F.3d 237, 239-240 (2d Cir.
1993) (affirming application of joint and several liability to sanctions under Rule 11); Reichmann
v. Neumann, 553 F. Supp. 2d 307, 327-28 (S.D.N.Y. 2008) (imposing sanctions jointly and
severally on party and party’s attorney under court’s inherent power and 28 U.S.C. § 1927);
Warshay v. Guinness PLC, 750 F. Supp. 628, 641 (S.D.N.Y. 1990) (party and counsel jointly and
severally liablé for attorneys’ fees where party submitted misleading affidavit); see also Arista
Records, LLC v. Doe 3,604 F.3d 110, 117 (2d Cir. 2010) (“[T]he common law doctrine [is that]
one who knowingly participates or furthers a tortious act is jointly and severally liable with the
prime tortfeasor.”) (quotation rharks and citation omitted); U.S. v. Klein, 476 F.3d 111, 114 (2d
Cir. 2007) (“[C]o-defendants may be proportionally or jointly and severally liable for restitution

when they are all culpable.”);

III.  The Funds Disbursed As a Result of the Misconduct Should Be Returned

| If the fraud had not taken place, and the Annuity Agreement had been properly disclosed,
the Trust account would have remained frozen and the Trust never would have made £he
distributions it did between July 7 and August 3. The Annuity Agreement, in facf, constituted
the “proverbial ‘smoking gun,’” and its concealment caused the Trust to be released from the
freeze. MDO 111, at 6 As the Court found, absent the Annuity Agreement, the evidence was
insufficient to freeze the Trust, but “[w]hen the Annuity Agreement is added to the analysis,
however, the conclusion is compelled that David Smith possesses an equitable and beneficial
interest in the Trust through the Annuity Agreement,” which justified maintaining the freeze over

the Trust. MDO II, at 21. This relief merely puts the parties in the same position that they
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would have been had the sanctionable conduct of the parties not occurred. This sanction is
Iappropn'ate under the Court’s inherent authority. But for the fraud, the Court never would have
released the Trust from the asset freeze and the approximately $1 million dissipated by the Trust
would have remained frozen. |

In particular, at least with respect to the individuals listed above who received funds
directly or indirectly from the Trust during the period from July 7 to August 3, 2010 -- Dunn,
Wojeski, Featherstonhaugh, L. Smith, Geoffrey Smith and Lauren Smith -- the Court’s action
would be akin to disgorgement of a defendant’s ill-gotten gains. See, e.g., SEC v. Cavanagh,
445 F.3d 105, 117 (2d Cir. 2006) (disgorgement is an equitable remedy designed to “force[] a
defendant to give up the amount to which he was unjustly enriched”) (citation omitted).

IV.  The Court Should Hold an Evidentiary Hearing

A. The Need for an Evidentiary Hearing

Plaintiff believes that there is more than sufﬁcient evidence before the Court to impose
sanctions on Dunn, L. Smith, Wojeski, and Urbelis. An evidentiary hearing may be needed,
however, with regard to Featherstonhaugh, and there are sufficient red flags regarding
Featherstonhaugh to justify an evidentiary hearing. Featherstonhaugh filed false affidavits on
behalf of L. Smith, and he had direct communications with each of the participants in the
scheme. In addition, Featherstonhaugh retained D’ Aleo, the accountant who prepared the false
statement of net assets for L. Smith, analyzed every transaction the Trust undertook, determined
that all taxes had been paid, and knew or recklessly disregarded the fact that the stock was sold
to the Trust, not donated. Featherstonhaugh also communicated with Urbelis in late April or
early May 2010. Dkt. 46-1, Exh. 11, at 47 (Urbelis dep.). Featherstonhaugh, who shares office

space with Dunn, also had a financial motive in the success of the scheme, and he received
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$115,000 when the freeze was removed. To summarize, numerous individuals with a common
interest and in close contact with Featherstonhaugh — including his own client, D’Aleo, Dunn,
D. Smith, Wojeski and Urbelis — knew of or recklessly disregarded the Annuity Agreement.
Unless all these individuals perpetrated this fraud behind his back, Featherstonhaugh must have

known of the scheme.

B. The Crime-Fraud Exception

At an evidentiary hearing, and with regard to document discovery, the attorney-client
privilege should not apply to protect from disclosure communications between Featherstonhaugh
and L. Smith and between Dunn and Wojeski. Communications that would otherwise be
protected from disclosure by the attorney-client privilege are excluded from the bﬁvilegc where
they “relate to client communications in furtherance of contemplated or ongoing criminal or
fraudulent conduct.” U.S. v. Jacobs, 117 F.3d 82, 87 (2d Cir. 1997) (quoting In re John Doe,
Inc., 13 F.3d 633, 636 (2d Cir. 1994)). “It is the purpose of the crime-fraud exception to the
attorney-client privilege to assure that the ‘seal of secrecy’ between lawyer and client does not
extend to communications ‘made for the purpose of getting advice for the commission of a
fraud’ or crime.” Id. (quoting U.S. v. Zolin, 491 U.S. 554, 563 (1989) (citations omitted)).

For the crime-fraud exception to apply, the SEC must show that there is probable cause to
believe that: (1) a fraud or prime has been committed; and (2) the communications 1n question
were in furtherance of the fraud or crime. Jacobs, 117 F.3d at 87. Probable cause means “that a
prudent person have a reasonable basis to suspect the perpetration or attempted perpetration of a
crime or fraud, and that the communications were in furtherance thereof.” In re John Doe, 13
F.3d 633, 637 (2d Cir. 1994) (quoting In re Grand Jury subpoena Duces Tecum Dated

September 15, 1983, 731 F.2d 1032, 1037 (2d Cir. 1984)).
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The evidence outlined above shows a well-thought out scheme to defraud the Court by
concealing the existence of the Annuity Agreement. Communications with attorneys were
integral to the scheme. Indeed, the scheme could not have occurred without the participation of
attorneys who drafted the false affidavits, and who stood in Court and presented false evidence
through witnesses and argument. L. Smith knew that her communications with
Featherstonhaugh would be used to prepare false affidavits and briefs, and would be a basis for
the false testimony presented at the preliminary injunction hearing, as did Dunn and Wojeski.
Accordingly, the cxiime-fraud exception should apply to communications between
Featherstonhaugh and L. Smith, and between Dunn and Wojeski. The SEC should also be

allowed to serve document discovery prior to such hearing to obtain relevant communications.
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CONCLUSION

For the foregoing reasons, plaintiff respectfully requests that the Court grant its motion
for sanctions and order: (1) that L. Smith, Dunn, Urbelis and Wojeski are jointly and severally
liable for payment of the SEC’s attorney fees and costs of $164,000 reasonably incurred in
responding té the bad faith conduct; (2) that all funds transferred from the Trust account between
July 7, 2010 and August 3, 2010, should be returned within 14 business days to the Court
registry or to the Trust account; (3) that an evidentiary hearing be held to hear evidence
regarding the conduct of Featherstonhaugh, and the crime-fraud exception to the attorney-client
privilege apply so the testimony can be heard regarding communications between L. Smith and
Featherstonhaugh, and Dunn and Wojeski; and (4) such other and further relief as the Court

deems appropria’te.4

Dated: New York, NY

January 31,2011
Respectfully submitted,
s/David Stoelting
Attorney Bar Number: 516163
Attorney for Plaintiff
Securities and Exchange Commission
3 World Financial Center, Room 400
New York, NY 10281
Telephone: (212) 336-0174
Fax: (212) 336-1324
E-mail: stoeltingd@sec.gov

Of Counsel.:
Kevin McGrath
Lara Shalov Mehraban
~ Haimavathi V. Marlier
Joshua Newville

4 See, e.g., Local Rule 83.4(g).
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McGINN, SMITH ADVISORS, LLC,

McGINN, SMITH CAPITAL HOLDINGS CORP.,
FIRST ADVISORY INCOME NOTES, LLC,
FIRST EXCELSIOR INCOME NOTES, LLC,
FIRST INDEPENDENT INCOME NOTES, LLC,
THIRD ALBANY INCOME NOTES, LLC,
TIMOTHY M. MCGINN, DAVID L. SMITH,
LYNN A. SMITH, DAVID M. WOJESKI, Trustee of
the David L. and Lynn A. Smith Irrevocable

Trust U/A 8/04/04, GEOFFREY R. SMITH,
LAUREN T. SMITH, and NANCY MCGINN,

Defendants,

LYNN A. SMITH, and
NANCY MCGINN,

Relief Defendants, and

DAVID M. WOJESKI, Trustee of the
David L. and Lynn A. Smith Irrevocable
Trust U/A 8/04/04, ,

- Intervenor.

: 10 Civ. 457 (GLS/DRH)

DECLARATION OF LARA SHALOV MEHRABAN

I, Lara Shalov Mehraban, pursuant to 28 U.S.C. § 1746, declare as follows:

1. [ am an attorney in the Enforcement Division of the New York Regional Office of the

Securities and Exchange Commission. [ have been employed with the SEC since September

2007. I make this declaration in support of the SEC’s motion for sanctions.

2. Attached hereto are true and accurate copies of the following documents:
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EXHIBIT NO.

A

DESCRIPTION

Excerpt of Transcript of Evidentiary Hearing Held on
November 16, 2010 (Jill Dunn direct and cross)

Plaintiff’s Exhibit 13 introduced at November 16, 2010
Hearing (documents from Piaker & Lyons, produced by
Trust to SEC on November 13, 2010)

Three-page document containing Wojeski’s time
records produced by the Trust to the SEC on November
13, 2010 (redactions in original)

Plaintiff’s Exhibit 10 introduced at November 16, 2010
Hearing (Indemnity and Hold Harmless Agreement
produced by Trust to SEC on November 13, 2010)

Plaintiff’s Exhibit 16 introduced at November 16, 2010
Hearing (July 17, 2010 document request from David
Stoelting)

Document Request Dated September 17, 2010 to
Wojeski, as Trustee

Email from Jill Dunn dated August 16, 2010 containing
Trustee’s accounting and Email from Jill Dunn dated
August 18, 2010 containing further information
regarding Trustee’s accounting

Letter from James Featherstonhaugh to David Stoelting
dated May 5, 2010 enclosing Lynn Smith’s Statement
of Net Assets (marked at L. Smith deposition; redacted
version filed as Dkt. 19)

Plaintiff’s Exhibit 98 introduced at the PI Hearing
(Indemnity Agreement regarding Urbelis; marked at
Urbelis deposition)
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The SEC’s Calculation of Reasonable Attorneys’ Fees

Reasonable Rates

3. To determine the rates “prevailing in the community for similar services by lawyers of
reasonably comparable skill, experience and reputation” (Blum v. Stenson, 465 U.S. 886, 8§96 n.
11 (1984)), the SEC looks to the rates proposed by Iseman, Cunningham, Reister & Hyde LLP in
its motion for attorneys’ fees (Dkt. 229-1, at p. 12 of 24).

4. David Stoelting is a senior trial attorney with over 18 years of experience. He clerked on
the U.S Court of Appeals for the Sixth Circuit. His experience also includes civil litigation in
private praétice. He joined the SEC as senior counsel in 2005 and he became a senior trial
attorney in 2006. His level of experience appears commensurate with that of a seasoned partner
like Robert H. Iseman, whose billing rate is $500/hour.

5. Kevin McGrath is a senior trial attorney with over 30 years of experience. His
experience includes 14 years as an Assistant United States Attorney and civil and criminal
litigation as an associate, counsel and partner in private practice. He joined the SEC as a senior
trial attorney in January 2010. His level of experience also appears commensurate with that of a
seasoned partner like Robert H. Iseman, whose billing rate is $500/hour.

6. Jack Kaufman is a senior trial attorney with over 20 years of experience. He clerked at
the Supreme Court of New Hampshire and in the District Court for the District of New
Hampshire, and then worked in the Civil Division at the DOJ as a trial attorney in the
commercial litigation branch for almost 10 years. He joined the SEC as senior counsel in 2000
and became a senior trial attorney in 2001. His level of experience also appears commensurate
with that of a seasoned partner like Robert H. Iseman, whose billing rate is $500/hour.

7. I am a senior counsel with over 10 years of experience. I clerked on the U.S. Court of
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Appeals for the Ninth Circuit, and worked as an associate doing civil and criminal litigation in
private practice for approximately seven years before joining the SEC as senior counsel in 2007.
My level of experience appears commensurate with a junior partner like James Lagios, whose
billing rate is $325/hour.

Time Billed

8.  SEC attorneys do not maintain contemporaneous billing records. The figures contained
in the below chart are based on each attorney’s estimate of the amount of hours spent performing
the specific tasks outlined below for each time period. The figures are intended to be
conservative estimates:

July 7 to July 22: discussions re: tax implications of donation of property; meetings with tax

experts, including Geiger; research on Charter One stock; review documents regarding loans of
stock; drafting internal papers regarding amending complaint; editing amended complaint

July 22: communications with Dinosaur Securities; telephone conference with Court; telephone
conversation with Dunn; discussions with Geiger; internal discussions

July 23 to Aug. 3: discussions with Geiger; telephone conversations with Urbelis; research and
drafting brief re motion for reconsideration based on new evidence; editing amended complaint
with new evidence; draft and edits to Stoelting declaration and accompanying TRO papers.

Aug. 16: Court conference in Albany re motion for reconsideration

Sept. 3 to 14: reviewing briefs and affidavits filed in opposition to motion for reconsideration;
drafting reply brief and declaration filed Sept. 14

Oct. 7 to Nov. 16: review affidavits file by Wojeski and Geoffrey Smith and brief; review
Court’s Order re evidentiary hearing; internal discussions re same; tel conf with Court re: evid
hrg. (10/15); conduct discovery regarding PAA including subpoenas for documents and
testimony; review of documents at USAOQ; discussions regarding stipulation; negotiation of
strategy and prep for hearing; witness prep; discussions with Iseman firm re stipulating to
Annuity Agreement and other issues

Nov. 16: Evidentiary hearing in Albany

Dec. 6 to Jan. 3: Review Dunn’s motion for reconsideration and draft opposition
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7/7- 7/22 7/23- | 8/16 9/3. 10/7- 11/16 | 12/6- | TOTAL
7/22 8/3 9/14 11/16 1/3
Kaufman |0 0 0 0 0 30 4 0 34
McGrath | 6 4 20 8 16 12 4 12 . 82
Mehraban | 40 0 35 0 10 85 4 2 176
Stoelting | 15 4 20 8 0 20 4 5 76
TOTAL |61 8 . 75 16 26 147 16 19 368

9. The total hours of Kaufman, McGrath and Stoelting (192) multiplied by a rate of $500/
hour equals $96,000. The total hours for Mehraban (176) multiplied by a rate of $325/hour
equals $57,200. The total attorneys’ fees therefore equal $153,200.
10.  This estimate does not include the time spent by a number of additional SEC attorneys
who were consulted or provided assistance in preparing the amended complaint, the motion for
reconsideration and in preparation for the hearing. The estimate also does not include travel time
to Albany for discovery related to the Annuity Agreement or for the November 16, 2010 hearing.
Costs

11. Inaddition to attorneys’ fees, the SEC engaged a tax law expert, Brit Geiger, in
connection with preparing the amended complaint and motion for reconsideration. Geiger’s fees
totaled $10,800.

12.  Because the case law regarding attorneys’ fees suggests a billing rate for a local attorney,
the SEC has not included travel costs from New York City to Albany.

13. The total amount of attorneys’ fees and costs is $164,000.

I declare under penalty of perjury that the foregoing is true and correct.

Executed: New York, New York

January 31, 2011 Lara Shalov
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1 UNITED STATES DISTRICT COURT

2 NORTHERN DISTRICT OF NEW YORK

4 SECURITIES AND EXCHANGE COMMISSIiON,

5 Plaintiff,
o —-versus- 10-Cv-457

7 (EVIDENTIARY HEARING)

8 McGINN, SMITH & CO., INC., et al.,

9 ] Defendants.
10 T S -
11 TRANSCRIPT OF PROCEEDINGS held in and for the

12 United States District Court, Northern District of New
13 York, at the James T. Foley United States Courthouse,

14 445 Broadway, Albany, NY 12207, on TUESDAY, NOVEMBER 16,

15 2010, before the HON. DAVID R. HOMER, United States District

16 Court Magistrate Judge.
17
18 APPEARANCES :

19 FOR THE PLAINTIFE:
U.S Securities & Exchange Commission

20 BRY: LARA SHALOV MEHRABAN, ESQ.; JACK KAUFMAN, ESQ; KEVIN P.

McGRATH, ESQ.; and DAVID P. STOELTING, ESQ.

FOR THE DEFENDANTS:
22 ISEMAN, CUNNINGHAM, RIESTER & HYDE, LLP
BY: ROBERT H. ISEMAN, ESQ., and JAMES P. LAGIOS, ESQ.

23

‘lJILL DUNN, ESQ.
WILLIAM J. BROWN, ESQ.

MARTIN RUSSO, ESQ.

25 ALISON COHEN, ESQ.

24

THERESA J. CASAL, RPR, CRR
UNITED STATES DISTRICT COURT - NDNY

1
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57
Dunn - Direct - Mehraban
MS. MEHRABAN: No, your Honor.
THE COURT: Thank you. You may step down.
(Witness was excused.)
THE COURT: I take it that's all your witnesses?
MS. MEHRABAN: We were gonna call Miss Dunn.
THE COURT: ©Oh, you're calling Miss Dunn?
MS. MEHRABAN: Yes.
THE COURT: All right.
THE CLERK: Miss Dunn, raise your right hand.
JILL D UNN,
having been duly sworn by the Clerk of the Court, was
examined and testified as follows:
DIRECT EXAMINATION
BY MS. MEHRABAN:
Q Miss Dunn, on the afternoon of July 22, 2010, you

took part in a telephone conference with the Court, correct?

A Yes.

Q On this telephone conference, the SEC stated that
gift taxes and capital gains taxes should have been paid
with respect to the transfer of the Charter One stock to the
trust, correct?

A Their characterization to the judge and their
argument to the judge was to the effect that Lynn Smith had
testified at the hearing that she had created a trust for

tax and estate planning purposes and that they believed that

THERESA J. CASAL, RPR, CRR
UNITED STATES DISTRICT COURT -~ NDNY
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Dunn - Direct - Mehraban
gift tax returns should have been filed or capital gains
paid. That's my recollection.

o] Okay. And you stated on the telephone conference
that no gift taxes were due, éorrect?

A Yes, I did.

Q Okay. Shortly after the conference, you received
a call from Mr. Stoelting and Mr. McGrath, correct?

A Almost immediately after the phone conference.

Q Okay. And Mr. Stoelting asked you why no gift
taxes were due, correct?

A I thought it was Mr. McGrath speaking, but if it
was Mr. Stoelting, then perhaps it was Mr. Stoelting.

Q Okay. And you stated that the reason no éift
taxes were owed was because this was a private annuity
trust, correct?

A I believe I stated no gift tax returns were filed
because no gift tax was due.

Q Okay. Did you also state that no gift tax return

was filed and no gift taxes were due because this was a
private annuity trust?

A Yes, I did.

Q Okay. At the time of your call, what was your
understanding of why no gift taxes would be due if it was a
private annuity trust?

A It was my understanding that the characterization

THERESA J. CASAL, RPR, CRR
UNITED STATES DISTRICT COURT - NDNY
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Dunn - Direct - Mehraban

of a private annuity trust was such that the tax
implications were such -- I'm sorry, let me start that
again. My understanding was that there was no capital gains
realized and no'gift tax required because it was a private
annuity trust. That.was the explanation that had been
provided to me.

Q What about a private annuity trust made it that no
gift taxes were due or no capital gains were due?

| A I understoocd it to be a tax -- an estate planning

vehicle that deferred the payment of tax and the realization
of gain until money wés paid out of the trust.

Q on the call, you also informed Mr. Stoelting and
Mr. McGrath that you consulted with accountants on the gift

tax issue, correct?

A Correct.

Q How many accountants did you speak to?
A Two.

o} Was one of those accountants Mr. D'Aleo?
A Yesf

Q When did you speak with him?

A - I first met him, I believe --

MR. ISEMAN: Your Honor, we are getting outside of
the call and I object.

THE COURT: Sustained.

THERESA J. CASAL, RPR, CRR
UNITED STATES DISTRICT COURT - NDNY




Case 1:10-cv-00457-GLS -DRH Document 261-3  Filed 01/31/11 Page 6 of 32

-

o

w

1=

o

N

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

60
bunn -~ Direct - Mehraban
BY MS. MEHRABAN:

Q When did you first speak with Mr. D'Aleo
concerning the gift tax issue?

MR. ISEMAN: Same objection.
THE COURT: Same ruling.
BY MS. MEHRABAN:

Q Okay. You said -- at the time of the call with
Mr. Stoelting and Mr. McGrath, you saidVYOu didn't know of
the existence of any private annuity agreement, correct?

A That's correct.

Q Okay. You said you didn't know of the existence
of any private annuity agreement until July 27, 2010, when
you received it from Mr. Urbelis, correct?

A That's correct.

Q Okay. By July 22, 2010, you knew that it was a
private annuity trust, correct?

A I knew it was a private annuity trust well before
July 22nd. |

Q Okay. When did you learn that it was a private
annuity trust? |
A I would say the end of April or early May.
THE COURT: All right. You're using the word "it"
to refer to a private annuity trust. Are you talking about
the declaration of trust or the annuity agreement?

Q Let me ask you that question. When you say it's a

THERESA J. CASAL, RPR, CRR
UNITED STATES DISTRICT COURT - NDNY
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Dunn - Direct - Mehraban
private annuity trust, what do you mean?
A I knew that it had been characterized as a
private -- |

THE COURT: You knew that wﬁat had been
characterized?

THE WITNESS: The trust vehicle, the letter --

THE COURT: Is that the declaration of trust or
the annuity agreement or both?

THE WITNESS: I think they're two —- I think that
the declaration —-

THE COURT: When you say "it," what are you
referring to?

THE WITNESS: I'm talking globally about the
concept of the trust. The first time I heard the trust
mentioned, it was characterized as a private annuity trust.
When I subsequently received what I requested as trust

documents, I received a declaration of trust. There was no
private annuity agreement provided to me and the first time
I ever saw this private annuity agreement that was
apparently executed by David and Lynn Smith was on July 27th
when I received it from Tom Urbelis. They're two separate
documents and I saw them at two separate points in time.

THE COURT: When you refer to "the vehicle," are
you referring to the declaration of trust then?

THE WITNESS: The concept of the estate and tax

THERESA J. CASAL, RPR, CRR
UNITED STATES DISTRICT COURT — NDNY
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Dunn - Direct - Mehraban
plan was to utilize something known as a private annuity
trust. It had been characterized to me as a private annulty

trust early on, in late April or early May. I did not know
whether or not all of the steps that wouid be necessary to
truly make it a private annuity trust had been undertaken.
I received in May, from Tom Urbelis, a declaration of trust.
I think I also received that declarétion from
Mr. Featherstonhaugh. That declaration of trust, that
document that I was workihg from, did not have a Schedule A
attached, it did not have a private annuity agreement
attached. I wondered in my mind what form, 1if there was an
annuity affiliated with it, what form that annuity would
take. In my mind, I didn't know if it would take the form
of some type of external document, such as something
pur;hased from like é Metropolitan Life, some external
annuity company, or if it would jﬁst be a certificate issued
or if it would be a letter or an agreement. I had no idea.
And the thought crossed my mind that all of the steps might
not have been taken to effectuate the entire plan, step one,
step two, step three. I was working from a declaration of
trust.
BY MS. MEHRABAN:

Q Just to be clear, Miss Dunn, at the time you
received the documents from Mr. Urbelis, you had no reason

to think that the document production from Mr. Urbelis did

THERESA J. CASAL, RPR, CRR
UNITED STATES DISTRICT COURT - NDNY
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Dunn - Direct -~ Mehraban

not contain all of the documents related to the trust,
correct?

A The production I received from him in May? Yes,
that's correct.

Q Okay. You understood that the declaraticn of
trust did not create a private annuity trust, correct?

A I understood that the declaration of trust created
an irrevocable inter-vivose trust.

o] You understood that the declaration of trust did
not create a private annuity trust, correct?

A That's correct.

0 Okay. You knew thét there had to be a separate
agreement in connection with the private annuity, correct?

A I expected that there had to be some other form or
document. I didn't know whether it would take the form of
an agreement, of a certificate, of a letter or somé other
written obligation, or if it would take the form of a
purchase of an annuity from an external source.

Q Okay. As part of your due diligence in
representing the trust, you looked on the website of the

National Association of Private Annuity Trusts, correct?

A I did briefly look at it, yes.
Q Okay. And you looked at the documents on the
website?

MR. ISEMAN: I am gonna object to it as being

THERESA J. CASAL, RPR, CRR
UNITED STATES DISTRICT COURT —~ NDNY
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1 outside the scope of the call.

2 THE COURT: Overruled.

3 A I looked ét some of them.

4 Q Okay. And the documents that you looked at were

5 helpful to you in understanding the basic nature of a

6 private annuity trust, correct?

7‘ A Yes.

8 o} All right. The website for that National

9 Association of Private Annuity Trusts is in your

10 declaraticon, it's www.NAPAT.org, correct?

11 - A That's correct.

12 Q Okay. The website says that "A private annuity is

13 a contractual" --

14 MR. ISEMAN: I am gonna object as to the

15 characterization of what the website says.

16 THE COURT: Sustained.

17 BY MS. MEHRABAN:

i8 Q Okay. Let me show you a document. ©Oh, it's

19 document 8, Exhibit 8. So I'm showing you a printout from

20 the website www.NAPAT.org. This is the address of the

21 website that you looked at, correct?

22 THE COURT: What's the exhibit number?

23 ' THE WITNESS: 8.

24 MS. MEHRABAN; Plaintiff's 8.

25 A This is the address of the website I viewed.

THERESA J. CASAL, RPR, CRR
UNITED STATES DISTRICT COURT -~ NDNY
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Dunn - Direct —~ Mehraban

MS. MEHRABAN: Okay. I am gonna offer this into

evidence.

THE COURT: Any objection?

MR. ISEMAN: I have no objection.

THE COURT: Plaintiff's Exhibit 8 is received in
evidence.

(Plaintiff's Exhibit 8 received.)
BY MS. MEHRABAN:

A Miss Mehraban, this is dated 11/15/2010 and I
don't know whether the content is the same as it was when I
reviewed it.

Q Okay. Well, let me direct‘your attention to the
last page of the document. The last page of the ddcument is
a link, "What is a PAT," private annuity‘trust, correct?

A, Um-hum, yes.

Q And it says, "A private annuity is a contractual
agreement of sale between two private éarties, usually the
seller, the annuitant, the parent, of an asset transfers
property to a family member, the obligor, the children or
heirs, in exchange for a special payment contract, an
annuity of substantially equal value; The obligor is then
responsible for making annuity payments to the annuitant
during his or her lifetime." Did I read that correctly?

A Yes.

Q Okay. You remember generally that the website

THERESA J. CASAL, RPR, CRR
UNITED STATES DISTRICT COURT - NDNY
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Dunn - Direct - Mehraban

informed you that a private annuity trust involved a
contractual agreement of sale of an asset, correct?
MR. ISEMAN: Object to the form of the gquestion.

A No, that's not correct.

TﬁE COURT: Overruled.

Q What do you remember?

A I -- at what point in time?

Q When you looked at the website.

A At which point in time?

Q The first time.

A I reviewed portions of the website. As I
testified earlier, I don't know whether this is the same. I
know that I read descriptions of the distinction between a
private annuity and a private annuity trust. And as
indicated on the page you're referring to, there is a
distinction between the trust and the annuity. And I
understood there would be a distinction.

Q bo you have any reason to think that this document
is different from what you sa& when you looked at it the
first time?

A I have no reason to think that it's the same or
different. I don't -- I don't know. And I don't believe
that I printed it the first time that I looked at it.’

0 And did you look at it more than once?

A I believe I looked at it, at the website, once in

THERESA J, CASAL, RPR, CRR
UNITED STATES DISTRICT COURT - NDNY
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Dunn - Direct - Mehraban

May and again probably in August.

Q Okay. You said that the website drew a
distinction between privéte,annuity and private annuity
trust, okay? |

A I said this draws a distinction between it, what
I'm looking at right now, yes (indicating).

Q Okay. So the next paragraph reads, "What is a
private annuity trust? A private annuity trust is a
specialized and sophisticated trust designed to give
structure and convention to the private annuity contract.

The trust may sell and use the proceeds to provide an income

stream for the life of the annuitant.” Did I read that
correctly?

A Yes, you did.

Q Was that your understanding at the time?

A That's my understanding of the intention behind a

private‘annuity trust and what it allows individuals to do.

Q So, after consulting with this website, you
understood, did you not, that the only way to avoid gift and
capital gains taxes that would have been due on the transfer
of the Charter One stock from the Smiths to the trust was if
the Smiths had sold the stock to the trust in exchange for
an asset of substantially equal value, correct?

A I don't know that my understanding was as succinct

or sophisticated as your characterization or that my

THERESA J. CASAL, RPR, CRR
UNITED STATES DISTRICT COURT - NDNY
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Dunn - Direct - Mehraban
understanding was achieved all at one point in time.
Q Okay. Well, after consulting the website, what
was your understanding?
A My understanding was that a private annuity trust

is a term of art or a tax and estate planning vehicle, that
it's highly specialized. That it is -- it allows
individuals to place assets into a trusﬁ for the purpose of
deferring capital gains and that there are several steps
that would need to be taken from start to finish in order to
achieve the intention or benefits of the concept behind this
vehicle that was allowed by the IRS.

0 Okay. And I believe you stated earlier you
understood at the time that the declaration of trust was not
sufficient in and of itself to do all of those things?

A I think that's correct, the declération of trust
created the trust itself, it created the entity or the trust
that was necessary as point one in a multi-step process.

Q Okay. 'In addition to doing this research, in
fact, you had a document showing all of the terms of the
private annuity agreement before the July 22, 2010, call
with Mr. Stoelting and Mr. McGrath, correct?

A I do not believe that I saw any such document
prior to that conversation.

Q It was in youf possession, correct?

A I believe it was in my in box. I have since

THERESA J. CASAL, RPR, CRR
UNITED STATES DISTRICT COURT - NDNY
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learnedithat it was in my in box on.July 2lst. I do not
believe I read it prior to the conversation.

Q Okay. And this was an e-mail that you received
from your client, Mr. Wojeski?

A "That's correct.

Q Okay. I am gonna show you a document that we've
marked as Plaintiff's Exhibit 22.

MS. MEHRABAN: Your Honor, I know this was filed
last night, but the copy that I have was from Miss Dunn's
e-mail and so it doesn't have the ECF number on it. But I
am sure I can get that for you if you want it.

THE COURT: Thanks, I have it. It's 188.

MS. MEHRABAN: All right, thank you.

BY MS. MEHRABAN:
Q This document attaches as Exhibit A the e-mail you

received from your client, Mr. Wojeski, correct?

A Yes, it does.

Q Okay. And if you turn to the next page, it
contains an e-mail from someone named Nanci Pipo at South
Towns Financial Group to David Smith, or a fax or an e-mail?

A It appears to.

Q The next page of the document, which is page 205
of the fax, it's entitled "private annuity contract,”
correct?

A That's correct.

THERESA J. CASAL, RPR, CRR
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Dunn - Direct - Mehraban
Q Okay. This document was signed, it looks like, by
David Smith, correct?
A I caﬁ't read the handwriting, but that's what it
appears likely to be.
Q Okay. When did you first see this document?

A I saw it -- I know that I saw it on -- do you mean
the document in terms of the entire document with the e-mail

from Mr. Wojeski?

0 No.

A Or are you‘talking about just that'one page?

Q Just Exhibit A, just this page.

A Just Exhibit A or just this page?

Q Just this page.

A I don't recall specifically when I saw it, I
believe it was -- I don't recall specifically the first time
I saw it.

Q Okay. The next page of the document is also

entitled private annuity contract, correct?

A Yes.

Q And this contains the terms of the agreement,
correct?

A It contains the words contract terms.

0] Okay. And it shows that the periodic payments for

the contract are $489,9327

A Well, it contains references, but it doesn’'t

THERESA J. CASAL, RPR, CRR
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contain any kind of contract.
Q It states that the contract terms -- the periodic

payment under the contract terms are $489,932, for example,

correct?

A Those are the words on this page. As I said, it
doesn't -- this document doesn't contain a contract.

Q Well, what is this document?

A I don't know.

Q And you received this from Mr. Wojeski, correct?

A Yes.

Q Okay. And you discussed it with Mr. Wojeski at

the time?

A My discussions with my client are privileged and I
don't know what time you're referring to.

Q I'm referring to --

A You say "at the time."

Q Prior to July 22, 2010.

A No, I did not.

Q Okay. Did you discuss with Mr. Wojeski at any
time prior to July 22, 2010, your conversation with
Mr. Stoelting and Mr. McGrath, the terms of the private
annuity contract?

A I'm sorry, could you repeat’that guestion?

MR. ISEMAN: Can we have that read back?

(Record read back.)

THERESA J. CASAL, RPR, CRR
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MR. ISEMAN: Object to the form of the question.
I don't understand it.
THE COURT: Do you understand the gquestion?
THE WITNESS: No, T doﬁ't, because --
THE COURT: All right.
THE WITNESS: Okay.
THE COURT: Objection is sustained.
BY MS. MEHRABAN:

Q Okay. 1I'll ask it again. At any time prior to
your call with Mr. Stoelting and Mr. McGrath on July 22,
2010, did you discuss with Mr. Wojeski the terms of the
private annuity agreement?

A I did not know that a private agreement -- private
annuity agreement existed prior to that time and no, I did
not discuss the terms of a private annuity agreement with
Mr. Wojeski prior to that date.

Q Did you discuss with him the terms of the private
annuity trust?

A Again, I have to state that my communications with

my client are confidential, but we had several
communications regarding the trust and the declaration of
trust.

0 Well, did you discuss with Mr. Wojeski that the
periodic payments under the private aﬁnuity £rust were

$489,932 a year?

THERESA J. CASAL, RPR, CRR
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Dunn - Direct - Mehraban

A I don't believe I did.

Q Did you discuss with Mr. Wojeski that the first
payment date for -- under this agreement is September 26,
20157

A At what point in time?

Q Prior to your call with Mr. McGrath and

Mr. Stoelting.

A No.

0 At the same time that you received this e-mail,
you were working on an indemnity agreement for Mr. Wojeski,
correct?

A I prepared an indemnification agreemeht for
Mr. Wojeski, I believe, on July 22, 2010.

0] Okay. And this agreement -- this is been marked
as Plaintiff's Exhibit 10.

MS. MEHRABAN: And I am gonna offer it into
evidence.

THE COURT: What is it?

MS. MEHRABAN: This is the -- an indemnity and
hold harmless égreement signed by David Smith and Lynn Smith
on July 22, 2010.

THE WITNESS: Are you asking me if this is the
document I prepared?

MS. MEHRABAN: No, I'm offering it into evidence.

There's no guestion yet.

THERESA J. CASAL, RPR, CRR
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Dunn - Direct -~ Mehraban

THE WITNESS: Oh, okay.

MR. ISEMAN: We have no objection.

" THE COURT: Plaintiff's Exhibit 10 is received in

evidence.

MS. MEHRABAN: Thank you.

" (Plaintiff's Exhibit 10 received.)

BY MS. MEHRABAN:

Q In this agreement, David and Lynn Smith agree to
indemnify and hold harmless Mr. Wojeski for all claims
arising out of the trust, okay?

MR. ISEMAN: | I am gonna object because the

agreement will speak for itself.

II THE COURT: This is a foundation question.

Overruled.
I A That's correct.
Q Okay. David and Lynn Smith are not the

beneficiaries of the trust, correct?

A Correct.

Q So the only circumstances in which they would hold
Mr. Wojeski harmless is if there was something in the trust
that gave them an interest in the trust, correct?

A No, that's not correct.

] Okay. Why would they sign an indemnity and hold
harmless with Mr. Wojeski?

A Mr. Wojeski had become the trustee of this trust

THERESA J. CASAL, RPR, CRR
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Dunn - Direct - Mehraban

in the midst of'very significant litigation and following
the lifting of the asset freeze as to the trust, the
beneficiaries had communicated with him and requested some
financial assistance from the trust and fhey had requested
that he —-- that the trust purchase the family vacation home,
I believe to avoid their mother having to sell it to raise
money, and he asked for a general assurance that he was not
going to have complaints or inter-family disputes concerning
those different transactions. And I advised him that at
some point in time while Mr. Urbelis was the trustee of this
trust, he had prepared an indemnification and hold harmless
agreement that David and Lynn Smith signed during his --

to give him protection and indemnification as a result of
his performance of his duties as trustee and that I could do
the same in these circumstances. And I pulled the
indemnification agreement that had been prepared by

Mr. Urbelis several years earlier and which had been offered
into evidence at the hearing, and I, in essence, retyped it,
changed the names, maybe cleaned up a few words and
presented it to Mr. Wojeski and I said, "Does this give you
what you want?" He said, "Yeah, that's great."‘ And it was
done in the context of the real estate closing for thé
purchase of the property and the Smiths signed this
agreement at the time that Mrs. Smith signed all of the

closing documents.

THERESA J. CASAL, RPR, CRR
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I Q Okay. So it's just a coincidence that it was

signed the day after Mr. Wojeski e-mailed you the terms of

the private annuity contract?
| A The real estate closing or the real estate

transaction had been underway more than a week at that point
and we were scheduled to close on it on July 22nd. And as I
testified earlier, the e-mail from Mr. Wojeski on July 21lst
is not something that I believe I saw on that day. I had
many other client matters and personal matters going on, I
had spent a considerable amount of time workihg on this case
and, frankly, once Judge Homer's decision came in, I put'
this matter aside and was working on other issues and I
didn't look at that document until at least probably a week
or more after I apparently received it.

Q So it was a coincidence, correct?

A I think, Miss Mehraban, that you can characterize
things as you characterize them and I'll characterize them
as I characterize them.

Q So you don't agree with the statement that it's a

coincidence?

MR. ISEMAN: It's asked and answered and
argumentative.

THE COURT: I don't think it's answered.
lOverruled.

A It's a fact that the real estate closing was

THERESA J. CASAL, RPR, CRR
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underway and the indemnification agreement was prepared and
signed in conjunction with the real estate closing. That an
e-mail was sent to me the day before that I didn't see at
that time is of no moment, and if you want to éall it a
coincidence, I have no quibble with that.

Q You spoke to Mr. Wojeski about the real estate
deal, correct?

A Yes.

o] Okay. And the real estate deal closed on July 22,

2010, correct?

A Yes.

Q For the purchase by the trust of the camp house --
A Yes.

Q -— from Lynn Smith? Okay.

During your coqversations with Mr. Wojeski pfior
to July 22, 2010, he did not mention to you that he had
received an e-mail or a fax from David Smith containing the
terms of the private annuity contract?

A I don't believe he did, no.
Q On July 27, 2010, the same day you received the
private annuity agreement from Mr. Urbelis, you received a

document request in the form of a letter from the SEC,

correct?
A I received a letter from the SEC.
Q In that letter was contained a document request,

THERESA J. CASAL, RPR, CRR
UNITED STATES DISTRICT COURT - NDNY




Case 1:10-cv-00457-GLS -DRH Document 261-3  Filed 01/31/11 Page 24 of 32

oy

N

w

[F=N

o

[

~J

o]

0

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

78

Dunn - Direct - Mehraban

correct?

A I think that Mr. Stoelting was requesting
information from me, yes.

0 er. Stoelting, in fact, asked you for all
documents related to the private annuity agreement, correct?

A Yes, he did.

Q And you had the e-mail from Mr. Wojeski by the
time you received that letter, correct?

A I now know that I had it at that time, yes.

Q And in response to the letter, you didn't look at
your e-mails?

A No, I didn't. Because the letter was -- at the
time that the letter was received, this litigation had
concluded as to this trust. The intervention was granted
for the specific purpose of addressing the preliminary
injunction motion, it was limited to that. I had never
received any kind of discovery demands, the case was closed,
in my mind, and I don't believe there was any basis for
making a discovery demand and I didn't undertake any search
for any documents.

Q Just to be clear, we are talking about -- I'm

showing you Plaintiff's 16, which has already been admitted

into evidence. This is the letter requesting documents?
A Yes.
Q And the first sentence of the second paragraph

THERESA J. CASAL, RPR, CRR
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Dunn - Direct — Mehraban

says, "Please produce all documents concerning the privatev
annuity agreement and any other agreements between David
Smith and/or Lynn Smith and the irrevocable trust,
including, bﬁt not limited to, all correspondence, drafts,
revisions and amendments on or before July 29, 2010,"
correct?

A That's what -- yes/ that's what the letter says.

Q dkay. And you did not provide any documents in
response to this letter?

A That's correct. And the second sentence after
that says,‘"Such documents are responsive to the documenﬁs‘
request search done on Lynn Smith." This letter was
addressed to two attorneys.

Q That'S'correct.l Okay. In the affidavit you
submitted last night, you retracted the statement you made
in your declaration about having no document regarding the
private annuity agreement before July 27, 2010, correct?

A I corrected my prior statement, yes.

Q And that's because of the e-mail sent to you by
Mr. Wojeski?

A That's correct.

Q You also submitted a declaration by Mr. Wojeski in
connection with the trust certified to the SEC's motion,
correct?

A That's correct.

THERESA J. CASAL, RPR, CRR
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Q Did you draft that declaration?

A I did.

MS. MEHRABAN: Can I have Exhibit 217? 20.

Q I am éonna show you what has been marked as
Plaintiff's Exhibit 20. It was e-filed and it's document
147.

Paragraph 2 of this declaration, the last
sentence, says, "The first I learned of the existence of an
annuity agreement was in late July, when my attorney
informed me that the former trustee had just produced the
agreement simultaneously to her and to the SEC's counsel."
Is that correct?

A That's correct.

0 Okay. And you now know that that statement's not
accurate, right?

A That's correct.

Q Okay. I'm gonna show you...

(Pause in proceedings.)

80

Q Exhibit 13 is Bates stamped TR0000520 through 548.

These are documents produced by the trustee to the SEC in

response to the SEC's document request, correct?

A That's correct.
Q And these are from the trust files?
A Ne. This is not from the trust -- you mean the

trustee's file?‘

THERESA J. CASAL, RPR, CRR
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Dunn ~ Direct - Mehraban
Q Sorry, the trustee's file.
A No, it's not.
Q Where is it from?
A This is-a document which John D'Aleo gave to me at

the end of September.

Q 20107

A 2010.

Q Under what circumstances did he give you the
document?

A Hé was in -- I saw him in the office and he said

that he had been given this document by Dave Smith, who had

just recently gotten it from Ron Simons, and he said this,

you know, describes what the -- might explain this annuity.
Q Why was he giving it to you?
A Why was he giving it to me?
Q Yes.

A Because I am representing the trust and he thought

I might be interested in’it.

MS. MEHRABAN: Okéy. I am gonna offer this into
evidence.

MR. ISEMAN: No objection.

THE COURT: Plaintiff's Exhibit 13 is received in
evidence.

(Plaintiff's Exhibit 13 received.)

THE COURT: What's the date of the document

THERESA J. CASAL, RPR, CRR
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1 production to the SEC?

2 MS. MEHRABAN: The document request was

3 September 17, 2010. The document production was, I believe,
4 delivered this past Séturday, which is November 13th.

5 THE WITNESS: The original response was

6» November 2nd, and then the document production occurred

7 Friday or Saturday, I believe.

8§ || BY MS, MEHRABAN:

9 H Q Mr. Urbelis sent you documents on May 21, 2010,
10 correct?

11 A Correct.

12 Q Okay. And he sent a copy of those documents to

13 the SEC on May 29, 2010, correct?

14 A That is my understanding, yes.

15 0 Okay. And you had asked Mr. Urbelis to send you
16 all documents related to the trust, correct?

17 A I did.

18 Q Ckay. And you reviewed'fhe documents he sent you?
19 A I did.

20 Q Okay. Included in the documents you received was

21 the declaration of trust, correct?

22 A Yes.

23 Q As well as the cover letter from Mr. Smith,
24 correct?

25 A Yes.

THERESA J. CASAL, RPR, CRR
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Q Okay. And this is the cover letter that used the
phrase "private annuity trust"?
A Yes. |
Q Okay. And at the time you received those
documents from Mr. Urbelis, you had no reason to think that
the document proauction from him did not contain all of the
documents related to the trust, correct?
A No reason whatsoever.
Q Okay.
MS. MEHRABAN: One minute, your Honor.
(Pause in proceedings.)
MS. MEHRABAN: No further questions, your Honor.
MR. McGRATH: One minute, your Honor?
MS. MEHRABAN: Sorry. |
THE COURT: Yes.
. {Pause in proceedings.)
MS. MEHRABAN: No further gquestions, your Honor.
THE COURT: Thank you.
MR. ISEMAN: May I?
THE COURT: Yes.
CROSS-EXAMINATION
BY MR. ISEMAN:
Q - Ms. Dunn, at any time during the telephone
conversation between you and Mr. Stoelting and Mr. McGrath

of the SEC on July 22nd following the call with the Court,

THERESA J. CASAL, RPR, CRR
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Dunn - Cross — Iseman

did you use the term "private annuity agreement"?
A Absolutely not. And that's why Mr. McGrath did
not hear those words .during the conversation, because I
didn't use them. |
MS. MEHRABAN: Objection.
THE COURT: Sustained as to what Mr. McGrath may
have heard.

BY MR. ISEMAN:

Q And had you ever seen a private annuity
agreement --—

A Absolutely not.

Q ~- as of the date of that call?

A Absolutely not.

MR. ISEMAN: Nothing further.

THE COURT: Anything further?

MS. MEHRABAN: No, your Honor.

THE COURT:. You may step down.

(Witness was excused.)

THE COURT: Anything further, Mr. Iseman?

MR. ISEMAN: No, your Honor.

THE COURT: All right. I take it there's nothing
further from thevSEC?

MS. MEHRABAN: No, your Honor.

THE COURT: 1Is there anything further today?

MR. ISEMAN: No, your Honor.

THERESA J. CASAL, RPR, CRR
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MS. MEHRABAN: No, your Honor.
THE COURT: All right. Decision is reserved.
Thank you.

{This matter adjourned at 11:12 AM.)
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I, THERESA J. CASAL, RPR, CRR, CSR, 0Official Court
Reporter in and for the United States District Court}
Northern District of New York, do hereby certify that I
attended at the time and place set forth in the heading
hereof; that I did make a stenographic record of the
proceedings held in this matter and caused the same to be
transcribed; that the foregoing is a true and correct

transcript of the same and whole thereof.

s/Theresa J. Casal

THERESA J. CASAL, RPR, CRR, CSR

USDC Court Reporter - NDNY

DATED: November 26, 2010
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Clalms Cotnt disdgreed; holding that the 1980 ISRA &d'not .

cpedﬂcully deals with, simultics. The court then clted ths welf- -

- 4 ! ‘ ’ .
With pondspreciable propesty, tboptbblemaﬁsuou)yg&: S

; Commnt. Rev. Rul. 69—74 discussedt above,7’! relates -
caly to the transferor, Coasoquently, that ryling should have no
eﬂ'ect o the Lpphnuon ol Rev. Rul, 55-119 0 transferees,

2 @ls Jor Dcpudablsl’ arey )
La Bqﬁ:rc Trun.d'swr‘xDmh v

Euporﬁonoﬂbuprlvm ity transaction cmsmuma i

ﬁ.ﬂuntbsvmxfmmku ate to the
Snufemrs incomemx blds rﬂﬂim i

., Undchanl.SS-llS the transferce's unndJustad
equdsmepresenwahbofﬂwumrgymuofmedmof e
" wanwaction, sbsent any, dgmn!ve intent, This value Serves as.ta
" besie Tor computing the. traneferce’s depreciation deduckp

Mﬂ’c'mplymmdeeqwmomtwluw. .

-even.point, sach additiom! :
ymmhmammnmmﬁnuammldjmtﬁdbuis.
ktndom#eompumlmwdqxwkﬂondcducdonuch
m&lthmnsﬁsm- .

:Oa.hﬂyﬂl,ym l,}?.,ugu66 tmnsfm lnd
atSSOOOOmiacwmwci building %

for C'
for the test of P
Modifled

to pay B $36,695 qri cache

d  Cobt Reco > .-.'
AR &namansz.m ($250,000 %
" factar 1k
27“a:z:»ti.ooux2.56495ms‘:\,ct1o1aewm) Thyg

umomdofﬂlemﬂh.mﬂlemﬁremwwﬂll\évum ho
u&iumdbukofms.m 300,000 criginal basiy minns
354,223 depreciation {or ning years). The.tri

vo been 36.410. Bowvw.tbeu;ul prid
mde;tpeenddtﬁambywwouldbeﬁso
o5 wmuxms-sa!om
- mcvnlueofﬁﬁcumﬂiyatthemmt.frhe
. $30,255 wnnldbea&dcdtodnh’amfe‘ru’: crighthf

L L' i . el
O Thx Courtln mewmlﬂgm

. . g - ?:uawbr
——ie e Seeridas u Come, WWT.C. 38 {1952), acg, 19522 CB.3,
- %5 coltar was ov.u:tnl!y ils claim fof refved, The bayer © 771 shove. -
tried o o gmu,w:c@ nﬂe;h;ny wlhunnpdum m msuv%.’z. L1054,
anpald i e néﬁ..ﬁ.ﬂﬁ%ﬁw ikl 'szmmu.u val gase, wude tEeshiass
Mﬂg“ ™ e oty 2 #ﬁaﬁmtmk&%ﬁhh%(ﬁ» :“ ’
. bepractioal prbin I bt 04 s # : t?&mhm

roport the wehtavdon tax trwatmast of an
., !fﬁmwwywmamhwmhbhwmuwnm
. The Wxpayer mnm-'mm.mmm‘-m
nasuhdlmmduﬂ pﬂmh 1 porposcs of
"'Sn. [y c::ium L Bankw wa:. 122 Y lon (Bth C¥. 1941),

);Famwx Cum‘d‘rc.m( 945), v .

: t,cﬂmjmcxmcm ammmmlmarg p voue
2531‘.&(!40(!939) WWB.IMIGG)MM the
7 1955.] OB, 352 ped by or for the tapayer or 8 quﬂupmocbafaa 3, 1993°A
’"Sumuumwmwuumummm qualified pérsal by any person who'trstsleos ki sghis ln such 2 coatract or such
Reyision *Act of 1900,% 6 Xew @ Tiw'n Individuals 20 (1982). A scrioas tothe Mnn!ylfhpmpuviuocphudknwﬂubymh
mwd?mmw “ﬁu% J‘E’f“’:' dqrqda-”f ’”.bcﬁ?hm.f?ww Soitog it ;
L aror [ s usel e, a huge low 1o udaePlvpmAppndixA.nbh'M
tlon dedisctdon is gencvoted. & has bech suggested that the obligor shoild be ""m,DOO(ﬁkmmmw smpatyphwdinm)’divmh'sv
lﬂomwdeduuumplwsmﬁnmhkorhuyuﬂyhmﬁ was the (B applicable feeovery perio nonmdda:ﬂnlmlpnwty)oquu
) 4\0.150!2.!“‘!-.
-805-2nd chnngu and Analysls of Ncwpeveiopmh sppear lntho front of this porifetl A1

@m‘rax Mmmmmn..l-m&qdmnﬂﬁmuomdbndhﬂan nc.
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Y
e

netane;(Anaxysls

g tbedcpreciable portkm of‘the property ($250,000),
" Aiving him an. sdjusted oﬁzhul Beprociable basis of

©'§3380,255 s the en pf this A0k yeanWhmdm wdjusted

f original depreciable bosip,
-{ approptate depreciafion Eiotoy: %Hbtﬁm
. degreciifion deduction -of 1 h'hbklhedfordwwm

cess is continued uwéll the. transferct dies.

§ Codittent!. In Assoclated Patesitees, -Inc. nCom.‘.,"'ﬂ\o
Ommwmlmdﬂ:eMaaeoflpmmmucb

I i Al ss-ns,m ekial pa
oL Eiddpan Wwﬁwnﬂ‘ﬂb
s s
. . : Suoukd. .

: " the omsti-
B AL t, Nﬁwﬂ*ﬁ
R qugl:-f;’plbfoa :

) ‘ b Mcr Wcmr!r Dmh

&inls the.
d uﬂed.

Examplr
wPle.lfﬁxehm&lwdiesmPcb,l Year 10, the trams-
Memwmmkmamufo(sélmfur

§ . g the depreciatgn, Jeaves an adjjisted basis of 3264846,

_, anmilty paymends mins $9,353

. treo a8 d'nupnmhuw of
‘wipuity propery. fhm.méhmﬁwcmﬁmqmimud}ab
gnmwfostutheumeofpm-dusa.wsl doss, however,
lmppwnhxwhmﬂwmnsﬂme lb.msinoometmn!ho
mdum:dmty'mohn;fwu s of .
, oanerﬂwsdoukniplwebefOte
urlihrthq 's deith, Rev. Rul. 55:1197 sa forth the
mhmdproceduqu‘ulanofmfundpmputyhbmh-

v e i -Mungr’:Dgg

year. As oxch payment i¢ mnds thereafior, this sama & pro-

wmmud?‘wmw:?mmqulmm;&b;- )
pAlY ‘deptided apon the tang profits and 5o was L
3 mum#mwmm . R, 55-119%:"

-§ Aktho wansferor’s degth,.the ‘trasisferee's adjusted bisis
- rumwmlofpaymeﬁtsmdemﬁmulldepmhum,

Undut}nstmeﬁcsulndwpméecﬂugex-'-

" The transferse would have pald $330,255, which, sibtmct. .

* . “Had the tansfesor dipd fp Fob. 1, Year 3, the (mosfeipe's .
'wwwﬂﬁmmmmﬁﬁwmﬁ

. the tota] of ann
.'""ucm'hss”h‘m"

. eyt capoltl ovhe
Bt bifilig. The'iame ratfo, sibsodurn DRyl
T PYLTC.G70 dw). a, 19501 08, s.
"'mm
~A-7z;

R wnyww Kveyous,

chanm nnd Annlymol New Devnlopmenbz Ippcwhthetromol this porﬂono
@mmummuummmm«wmamuumamm .

Tbn lrmlfero’r aga‘ 6s, lrlnst‘m stock worth
' smooamoms dlughter(]) inexchunge'lorhw promlss

'Mnﬂa

to'pay him 313,195 per yosr “life. After makidig the Afth
mmrwymmubadhtbasmckfwsmmﬂbmdu
ﬂ\eymnm(hc§7mmhforbomﬂnnm:n :
. vﬁichtbestq:kmlmﬂwudmnmddtmh
w!ﬂabthclddlbomckwar94% Drcalizagninu
flostrated below, . :

5:3;7 o:u. Calclate mrrm's ldjusbd basic 'tm'gu.ln. .

565.975 (‘lbtllxbmmtxlcmﬂ mads)™ |
$89,945 mc&nidvduoftbozmuﬂty)paymm)’"

-3155.920 ('ﬁ'lmfc{éehndjustedbuhforznin) )
mswmtaum eres’ basls fram
.w.p nple xldiuﬁch s

ﬁﬁﬂﬁﬂﬂﬂw

3266 000 (Iawumm&ud
—3155,@ (Tranaferes's ldjuitad bu-ix) L
$44080 (Tramfpres's rc?snlwd caphal gain)

..Tllmm.j.'nl. ’C. "I""r‘
" -- u-l""lt'j 2R kDo

EmmpfaH"D s the lboveaoldﬂwmckfor
865,000, ten she wo mgzi

amcat between the

" beblsforloms ($63,975) aud (ﬁcbwk for.gain ($155,920), .

i megueuﬂ:ﬂ»pmpertywbﬂamcm&mh .
-living, & (uwfmcmu:tmerﬂnleuéombwemmnknwy- .
mmumd&ﬁewlmmndtywmmdmmaf
these sill must be detarmined, ¥ ths (ﬂnsfemcmo-
A e

b the
continuation i!fwdwwcofﬂmpmp- i
mydounotm mie tax situation watdl . 1

piyments nde : oxookds the transfares's

adusied ¢ mwytw@wammum -

. Edoler Ax ﬁnm m fnbu vigts-fup
. for umﬁ% in lh’k 12"‘ ycur'l‘;f'imld rnpat 8

mmmmcummuuhu.m;ws

-Hipdol mmtsh.wsmnu by the annulty “fctor of
uxsdroumi':‘&m nnsmm:':k:% A/

™ $65.57% » 83,00 w 5375,
‘?;W

™ 589,545 shova,

805-20d
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oot 3 S10195 1w of £2; 1Zwkda * tha aitnaria) valuo of the annuity, then the iransferee wilf have
s ey 13 nndeH 1D Incomte i the yegr-of the bapstafor'y death eqia to :
feco lzedalossoumesaleofﬂreadnnitypmpmybe!m etich betwesn Tha hotpural hjue !mcunﬁu;mﬁm '

the iransterin's eath, then dho wlld be ghis tp Gedite.
uazmm:ypamuofmwsmlmmmm P"ﬂ“w”wm 6 WAl prysntt made after the ule
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amples abovs, excepd that after b
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(5155.920).Dwﬂlhwamtﬁe
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Federal Taxes - Primary Sources -

.o "‘REV-RUL, Adjdfsted basls., Rev. Rul. 55-119, 1955-1 CB®8S52, (Jan. 01, 1955)
<. Roy. Rul. 88-319, f355.) CB362 - - - - .

SECTION 113@;;—4\ R &RSE‘DETERM:NING GAIN OR Lpss ADJUSYTED BASIS |

* REGULATIONS, 118, SEGTION 3s. 113(b)(1)-1 Adjusted basls:
(Nao Sections 113, 114; Regidatiohs 118, Sattions39.113(a)(2)-1,89.934-11]. -
als for compUting the depreciation allowsince and for defermlnlng gein or loss upon the disposition ofpmpeﬂy

B acqulmdhexshangeforanannunyconm
S 946,0 B. 4 44(1921),8!\!15 M.3141A,G. B: IV-2 183(1925). madmed

IR _.n:_“,' 2nm@-. AU L

" B ~ . R g
o o, . . 1

ety

', QT Advsoehasb wqueatedrelaﬂvebmebastsfor(ﬂcomputhodmdatwnand(21detsnnhlng qa!norkm
T uponmestbsequentaa!e-oremmoqofpmpmy recelved by &-taxpeyer.n exchange for an agreemert 1o
S amultypaymen!stnﬂwamﬁhnt(!msfwwofiwmperty)fprhmmdarquaamumm .

Se T LIn0.D.9%45,0.8. 4, 44(1921).metwcpayerueem0wtpmlandln exdlangefsiraeeshpaymsn'tandhls
e prom!aebsuppbrtmsmmerforﬂ:orenmmderofherllte O, D. 945, s mogified by 1. T. 2680, C. B. XIk1, 160

. * (1933), pursuant o the recommendation lo thal effect In'G. C.M.;11655 C. B. XI-1, 1590 (1933).holdaﬂwtme
*. ., - basia for defermining galryor loss on the sale of such tand Is e sum of the cash paymént plus-the discouritsd

’ valus ‘of the support to bé fumished. In 8, M: 3141A, T8, lV-2. 183 (1925)..1he laxpayarpunchasedhormohet‘s
* " ife Interest in property, giving as the'considerafion therafor her dgréement o nl{bulaiuﬂusupbortofher
“mother far the remalnder of her mdther's jife, 5. M. 3141Aholdaﬁatmsfdal umyments thade and krba
madebytha taxpayer undorthe conyaclwm mm&entmeaosiofﬂ\e pc‘operxyaoq :

Uhdar the pmv;sbns ofseouon 23(a}que lterndl Ravem)e COde of 1939; one of the requlsltes of 8

) :-'.' : doductb‘e foss [a that such loss myst be sustained duting tha wxablepabd farwhich.the dedaction |
y . 'Is sought and evk;lencad by'a d and compieted trangection. Ses section 39.23(6)-1 of Regutetionss. - .
%4484 transaction. In which a teixpayer who [snot engaged in the business of wiiting annully contrsclsreceives. . - © * " ..

property In ‘éxchange for. hle promisé to make nnolty payments to the transfercr Is fioLa closed and compieted
transacﬁon uniil the death of the anrultant, it i hot.uh! Ihedea\h af the annuitant thek the fixed cost of the
" property so aequirecrimy bs datermined. The annulfant having dlad ents tnder the contract having,
ge

. lermindted, the cost of the propetly; for Feders! Income tax pu total of the annuity paymenh madg.
" See Thomas H. Mastin v. gommlssiunor 28 Fed: (2d) 748; C Naﬂmaaakoﬂarfcsvﬂb, Mo. v, L

‘Commissioner, 122 Fed, (2d)1011 usrﬁ'bmrldamed 318 U. S, 822; and 0. Brucs Forrestar v, Commisslonar, 4
T.C. QDT.Ofoourse.lf ixchange for an annulty contiact Is depreciable property, or If the
. pipperty Is sold priorto terminafion of the kmtdty payments It Is necessary 1o determine-a basis Upon which to
compute & reasonable allowarice fnrdepmciaﬂm dpqn wﬁmme geh or loss from the sale orsmhanoe of
ﬂ:eprope‘dynwybadnﬁermhed ,' U . . .

In vlawofme-fareqolng and gssuning an arm'a-lenglh trdnsawon WRh ho lntentof agift qn lhe part of elther
g;ﬂy Wwhere & taxpayer whois not engaged in thabusheﬁofmlﬂngamtﬂﬂutocelvespropwtylnsxmmgefor
fract Yo make arinuity payments,.f folowing Federal Income tax corisequénces will result, sbjedt,
. . however, to the provisions ‘of agction 24(b) of the Code uf 1939 relnﬂng to the nondeductb}lity of ceftaln losses
from safeaorexchangesofpmperty' .

- - 1:The basis (unadjusted) Lof the properly fcw the purpose of computing the allowance for depreclaﬂon pdor
- o the death of the annultam shall be the value of the prospective ants Under the annully contract

{computed as of the dats of the transaction In accordance with.Table §, section 88.19(f) of Reéguiations 108 with
reference lo the life eipectancy of the annultant) until such time-as theannuitypaymants equal the value of the
snnulty.contract at the date of the transaction, Any annufty payments made In excass of the value of the

. ennuity contract et the date of the transaction should b&ad‘dod to thd basis of tha proparty for depreciation

" purposes. However, upon the death of the annuitant, the basis (unadjusteg) for eompuﬁng any subseqent .

. 'allowance for dopmclauon bscomes; the total of the ennulty paymanta made-under the contract. In. the event

' -ﬁmwcxnocuwu}qyﬁmmnpomchALSJHzmwx;aTmuOJmn S wnxxmd
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deprao)d:ls and nondepreclable propeny is recelved an allocauon for the purpose of computing the basls
for the depraclable portion 6f the property, must be made on the basis ef the ratio of the respective falr marke!
values of the depregieble and norldeprodable propetﬁes at the time acquired,

2, Shouid dlspoamon of the propeny occur after-the deaih of the annuhant, the basls (unadpsted) for
determining gain of loss shafl be the toht of the annuity paymenls mada under the contract. See 0. Bmca

Fomsgerv. O:mmlss(onqn sup(a. E

..' 2e0 0 - - ! s
. }&’ oﬂhemﬁtﬂtantasofﬂmedataofdisposlﬂnnofﬂupmpeﬂy),
: bemetotaloftheannm payments aolually'mad
e SOWGDONE T M V. Connysslons _'f.\'.":. .Bgn]‘
S Comm)asloner sdpm Ofcoursa,esm)aﬂonmayarlae pre the, se(h;pricels less &:antheacgus!ed Basis
o foru?ahandgf&?(errthantne adjusted baslsforloas‘msuchame, no!mergshnoﬂosawouldberecogﬂzsd
: . -at the timé of the sale . ;

- . Wheye dig bs!tloﬁ ofpropefty aoquh'edinaxmangefora pmnﬂsatommannuliy paymants hagoccurred .

pljorlotha amvfthaannultant,ﬂwhxpayermayreaﬁzaegainorlm,forhder Income tax pui 8, 88 &
- restilt of evants ocourting:subsequent to such disposition. Whether such evmyts Tesuitin a rambn gtﬂn ora

red:qnbd ]ossls‘dependmlupon'ﬂmdmmslsnceslnad!hdlvmal eaag. the total
daund the men‘ismadsbdoro ahd. -- -.‘-
edlusied g T

gﬂ ~disposilion oﬂhe pmpeﬁy thremesauhg price lsuueh matnem'ner-gahnorléaslsrecognlzqdu .
aspoawmof tHie.propierty, no s Is:sustalnad untl the tots) of the paymants made under. the mnuuy contract
© {total of payrnants mede befors and after disposition of the Proparty) when decreased by dapraqlatlon allcwedor
anowable excasds the senlnq,price “at which time such axoess Is ajoss In the ye,aar in whigh. pald

Ontbe other hand dnthe. case ofa rwognlud gain upqn dlsposlﬂon of the proper!y priorto lhe ddath of the ‘
ennqltam if the total of the annulty payments ulimately mede is joss than the besls (unadjusted) for computing  *~ -
..duch.gah‘&?ha -exCegs.of-such basls.over the. lohl-of-ﬂwb arRuity payrionts Wil sonstiuta-ncerne o tha year the, - - - -

lbecaseafareoognlz 1098, 1 wﬁ!be.ﬁogahaaamu gﬁhsanpmtmt'sde, chingic

v or AIOYEDTe : e | &) sted f
os) IS 1088 1 JI:J” T w‘l?!“ﬂu T "‘*rL—r::H. ':.b.ﬂ“al...uum €Y

i s P g adasa:eswmfmnts oCRurTing
-d6pe .ﬁ‘-"x'lil‘l‘."u’l_'l'(lﬂ"m_.:lﬂ"
a5t will 8 TR, = "‘r"

Tha pﬂmtp;ea suliinad:above may ha Shustrated by the followhg examplés:

.. (a-) Asama the falr markat valus of the property received 15 $55,000 (land §15,000 end bulding $80,600) and
0 lhe property is used In the.taxpayers'trade or buslnqss or for the produclion of Income. The remalning ife.of the
.. - bullding is 50 years and the estimiatad saivage value of the bullding at the end ofthatﬂme Is $16,000, The annuity
contract providas for annual payments of $10,600 o the annuitent {lransferor) for tha remainder of his Hife, At the
tlme of transaction the presunt valua Df the annuﬂy contract is $64, 785 {at age 89).

The annual depreclallon would be eomputad for the period up io the date of the annuitant's dsdh as follows
$80 OOO/SQ5 000x$94 7’85—$1B 000!60"$1,296 38 |

' (b) tf the annultant'should dis &t the énd of the sighth year, the annual depraciation for subsequent taxable

fle:CADOCUME-1\isimons.000LOCALS-1 \Temp\X3HT9P20 btm - 8/10/2004
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 MdSemSmik -
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" The National Association o{ lfipgncial and Estate Planning

@ NAPE, 1999, 2001, 0 2003 - Revidon 4
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-niorvation n " | fthefpils | Fecapture In the psset 'sale; Wit &
Worsd, -t fs provite VAt the-dtrsintiing that .%,af.‘a g rate,” making the tax on recaplure
L sher Is.not ed In Terdering, & o | fotier fhan e apttal galns tax, . - - .
_ ' ; séfvifac %qu.pgﬂfsw ‘l‘h':ﬁl. ’Hm i Lo S
-, expert.assistance Is requiréd, the Services of a competent " '+ That Isn't the: end 6f tha story Tor. the total tax effect -
"+« profissional shodd be sought, - < - - 1 though. Capltal galns’ must be added tb the tpayer's. - ) :
= TP . 7| adjusted gross Income -(AGD). This means that cosita]
s ,:%m.&%-mww:yam-byf - gains-of profits Wil raise the “foor" 360vE Which cne can . -
* -, the legal counsel of The National Assodation of Figancial | take a number of Remized deductions, Fhis often resuits
.+ and . Estate: " Planning ER), BHPEP s 7 private I | laige decressa or tolal-logs of those deductions; Also
*assodation. of phofess i aig&w '} the higher AGI flom adding In the capifal gains Is tiken
, Btciafadiie; A il - | ik “persorel -
S Timancial plaaners snd fciioriel. ww exemptions, Agelfy, for many takpayers-this results i a
. T.. . logel churisel create estate and tax planning programs-for' |- farge loss of dedictions.- This makes the' effective,
; the cliénts'of these Adsociate members. To' jeam more e - rate o =1
: Sbout NAFER check the Web slte at wwi.nafep.com, - “federal ard state rates, As a result of the hidden ahd the

© NGTE This publicatlon. lsdeslﬂned to mﬁq—g 1 m%azmmmm total tax run as high as 25%. If 4

id within nloety. days of the sale of the‘asset. With that
el e v . .. g:deumwmbeg@fn‘owomvlewofmem«'w
..‘The Capital. Galns Tax Problem. Capital galns taxes’ | Private Arnulty, - 5o )

,..afq;npcbw;eﬂweproftggmak'emm -Sefl assets. The -é. 11 2 the Prooeety 1o s Trcs T
<. 5 ESM - A qu.. prape] v Hoastiringly. : tep Asm Y mp.m' Toa'm-.[he .

. %&H@;a& ,_J'{,. oollection,.eit. Afly. fﬁ%&%mmmﬂgel#tdm

" 3 ke 8l a proft g yubtect B, UL | 2 We v property owner 2s the “mndilat” -

. DEFERRAL OF CAFITAL GAINS AND .
. DEPRECIATION RECAPTURE TAXES

. v
LA A

The rate for a signifcanty sized sale of an assetowned | . . - : - .
: foroné yéar or fonger (referred to as long term gaing) Wit | The trust Is represented by the bank safe, Tha owners of
bbls%fwfedéalw.Mpststatsdwges%mlo% the ‘trust are the helrs of the annuttant, probably his

TRO000527
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chﬂdren They aremebmeﬁdadwofmemtmtmst,

representing the beneficlares, becomtheoy\mrofme.‘

properw onceltis um'sferred oo} the trost. .
Sbap 2, th!ng Anmﬂtant for tha Propet:l:i' Next, the

brust “pays” the' annuitant for the property (Figure 2). The *

pa ment lsn't in.cash, butwmaspeddpaymertmnh-act
= a“prlvafyanruty" A private-annufty. ls not am: 4

: ann issued mm__ ;mpgy 4.
annuity Dy 0 hsurm m%m nt.h"

* Hw aonuitant, The formofpaymmtbnotommcam'_
but. Is -2 life ‘afnuity: The payment_ amourt. Is the
indadequate

A pnvate annuny Issomethhg ch an lnstal}nmt sale._

. ; Instand of specifying an exact murber of payrhents as.In
: mmﬁmmmmmmwm

months’
Uzlswnwpkwe-dewedhalawm R

S!xpB, uwdrumofﬁumperty.mmmpm N3
" _the privéts annully process (Figure 3)'ls Bquidation of the :

o ,.gim.mw Thetrist,
© sall Wmmwwmmm
trust $1,000,000 cah for the

annuftant Is that the exchange Is not Immediately texabla,
Under IRS rules the annuitant is taxed .only on payments

. before payments

Wsmmnmummmmkbwasm -
mﬂaﬁa’l’. X I 3.

ﬁgunes . .:' i:
Tmt!onfwl\nnmnt.metaxraniﬂcaﬂmbme'-"

achually recelved, as they sre recesived, and not ak up-

front 6n the entire smount. This Is similar to maldng an

Installmmtsale,mmpa\ﬁngtaxamtyonmmstafmt
as they are ‘Teceived. If the annultant chooses
dd%rhisannumm&wﬂtfwsomepedodorﬂm
bagin,therewlllbenotaxacdﬁrlngl:he .
deferral period because -no moridy Is. recelved, . Once -
payments - begin, whether )mmedlatelv ‘of’ at ‘sume
deferred period, ﬂmwldbeapropommateammto(
tayes owad_on “For detelts-of, how————

.each_year's payment,
the: patyments are_taxed, %ﬂﬂnb’termph:, mwnaf
WWPHWW(HMG)- S T

= =
Deferral of Payments. Often amnuRants will. choose

‘I deferral because they have other income and don®t need

the payments right andy, Of course, annuity payments

TR0000528
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. * Tivg deferral can be any smount-of time, though payments
+ st begin by age 70-%: . Foi the annuftant thére ara no

'ﬂWAQWMWmﬁm#Ewdﬂmﬂbim&&éﬁﬁﬁnf

8

:

:
i

L

:

iqﬁégﬁ&euﬁﬁ&ﬁﬁavwdﬁmmaeﬁcamdw

forward, taxed sdle (see Figore

fo 3 siraightft

with the $1,000,000. property vaiue, The
annultant's basis Is 200,000 leaving a profit or, gain of
- 600,000, We are estimating .combined federal and state

TR0O000529




i taxes ara-also deferred with a
"reca;xum Is taxed immediately.,

'rax-atkm of Annulty Paymenw. With Hm B. we

" explaln hdlv the annuitarit’s private- annulty, payments are

texed. First, this annultant has a cost basis In hés property,
and a pmpomnateshareofu\atbaskisrehmedbom&
annuikant edch year, The basls portion s tix. frée to

. annultant.Ammerpartofmyear'sp,aymen t will be a k
+ " propertionats share of the'capital gains, arid that portion - fvestment v
_wﬂlbetmcedat@plugamsrates.mhstpaltor '
Linctipe, and Js texed. arcomdngly: The__|

reasmd‘ceanmxtantrem)vaordha-yh)mmelsﬂwtme
private annuty ‘a s “intdrest” on the unpaid
batance, ‘and interest | paideut@d‘uyearmtopdthe

. basléandcaplalgahsporﬂons.

Deprgdation Reaptum Wﬂle we hava pﬂmarﬂy
focused on the' capital galns tax, deprectation recaplre,
privete annulty.; But tn
elﬂzeracashsdeoranlnialmeftsalemedepredaﬁon
While 2n instaliment safe
canspmadﬂnwpitzlgmwtovarahmberofyears,lt

‘dd the same with d mpb.re.

: Fuﬁmora,mstaljmmtsaleshave‘rdatedpanynls' )
thet-prevant an arrangement such as the private apnuity |

trust described above, The related party rules only permit
an instaliment szl with an cutsider. This prevents thé
se!lngranﬂyfrunuslngauustwmahaacashsde,nm

metrustmaklngmumcntpaymmmﬁmthLZ

MW

| primary.requirerent:of the. busts-
-Simply. to produce the cash flow nemssaryforttupmate

-dmctconu'blovefmqmmm
j annultants. For, example,” an acult
- beneficiary

Case 1:10-cv-00457-GLS -DRH Document 261-4  Filed 01/31/11 Page 12 of 30

| Tust Invasunenu. There | substantial ﬁexlbﬂlty )
- making Investments with the trust’s funds. The money

maybe[!wemdlrrm real estate, or.even in @
business, Many
recomrrimd using. the wust funds” to purchase 2

umqwmmuwtheammuut

Trmmﬂututmubalmbusﬁunghavamy "
adult .
Wwwmvﬂwlsﬁ&pmdehtofﬂwe
shild who is alm a

may be the “trustee, Fhe - annuitants'
actpuritart, attoeney, financial advisor, famiy, friend of.a
mmwmthmmmmnmmmposue"

: mmmummmaww :

mmmummammmm )

" Nationat Assaciation of Finandial and Estate Planning

(Nmmmwmmmm orthe
mmmmayuseabubmtmmny

.o,

Beueﬂt:fnrOrlglmlProp«ty‘muemm
M%emmmmmmntmmto
arel

1, The enfire vakie bf the property Is removed from

- . the taable .estate of the annujtapt When the

payments‘wlibe hh!slaxable s!ate.)

TRO000530
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. ‘2. “This an'angement dosnottrhgé(aw_dntax' :BHAIaréea‘dvamﬂtemvateannmtyhaslsﬂmtal; '
M consequences no .matter *how much the property 1s | - the benéfits stay_In the fafnily, wherk a’charity wit . :

. worth, Tha private. anquity Is-treatad by federal tax - [ recelve sbme of the benefits of & CRT. For example, rr N

_ lawsashn‘ams‘}&ngﬂw,bw—sditmnsad?onfo:ﬂm . hmmmammm :
andadeqwbeoonsidemﬂm N . Ineedsmmalemepﬂvamamtypaynmt,tmt

: mmaybepaidﬁoﬂnbawdadqs ‘Ina CRT there -

3‘111epmp@tywﬂlmtneedtogoﬁ'nwghpmbata' + 15 no sich thing as “excess”.-Further, whefi the -
vihen the ennuitant dies. The property ks ahnuitarit dies the familly recelves afl ‘the remainder by -
frr.‘,m—the,anmmt's-eshts_by_dae.buv:selLanmtb/- -'-'—U:e-pﬁvalnanunw.-!mm-he ;R:l‘-ﬁae—ma!ada—gea“——-—
transcﬂm. tothesdectadmaﬂhy

. Added Beneﬁts to Axmqltant and Famlly The 4Hmtoagaﬂpmbertymnnotbetmnsfgnedmacm
* . deferal of capital gains taxeq .can produmadramat\cf program,bmwmbemmﬂrepﬂvateamuuy
. lnaeueoradﬂnmpodamtumisrarmwng
the only beriefit from usig' Premier VI Private Anruty. mmmwamu&ummm
tet'sdsummafﬂmeoﬁmbawﬁw ek deeady,leaﬂngﬂxefamﬂyvdhnoﬂnﬁerbmnﬁts :
If the annuitant died right away, as somebimaes happens,
meamnyomemduntwnmmmmw mgmmetmmpemmmmw Tososvetfis
ﬁwemomy Eveiything from the sale procesds and el wwmmw:amwmammmpdn
sarnings etther goes to the annuitant or 1o his on the life of the anquitant. Of coursy. that further, reduces
heh-s. When the anﬂtantdeswerytfdngbhhme Hneamwtofmonéyunamulhptmﬁumthew

mlstwm;wto"hfshah's. Flmﬂy . theprlva

. te amn advantages the
Z.Thatrwtcanmaloeaom‘\sle.ltlsnutfarmdto _.amﬁﬂtb% ,ﬁep?vateamw!tymy
make an' instaliment:sale to the outside bisyer in order | stll be. the strategy chosen, .using  charity as the
to°spread cut.the apial gains.tax, This Is an | benefidary of the private amnuity triyst, Then thera really

Instaliment sate. The Pﬂ\ra:; AQinuiu}t-As A G & Edata Tax
- . . “Stretegy. An Important ‘use of a Premier VI te
3, The privats apnuity Is the squivalent Of recelving 3 | Aty Is"In the tranifer of lame estates to uwe%
momer wommmz e AR RS, foan fiom —Undle - Sam.~ The 150,000 -'F--—generatio -of :Gift-and. ‘eytate 4axes;-M S aLme
deferred fres 'l example above was o Tax Act of 2001 eliminated 3ift and estate taxes.

Private Amuity ys..Charitable Ramalndw‘l'tust.A . The private apnuity process results In an exchange of the

.o Wummwwmmwkammm snnultants property for a Kfetime annulty ncome, with -
- keiown 83 a tharitable remainder trust” or CRT, The | that income.being based on the full vaiug of the property.
arxutyhassevu'a!advmtageﬂwerﬂnarrm The amultznt will raceive ‘all the principal and all the

jef actupria) assumptions, .

¥ no d!sadyantages.

whereds the CRT,oastnmme (Interest) only. toation, Likewise, when

zmmmmwalmmmmwwmgzdbmtym : =
investment cholces. This Is due annuity - anhuly fhent Is 3 typa of
whersas arangement Insurance policy for the
5,3“‘;;‘“,;’““”"' not regulated by the IRS, | annullents gift and- estste tax planving. As fong as the

) . anmdtant |s allve he'will continue to recelve his payments

TROO00531
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—A JHAEEMWBM

. mhelpw!tlﬂlvmgexpmses butthebafanmofthe

m}typmpertylsbttotﬂséstatelmedatdywhehhe
. dies..

-

QUES!’IONSANDANSWERS ..
Q Howmllomwﬂnamountcfmypavments?

I Moamuwes.‘{hs;

Ametrustmaylssuemmedwnoheannultymthe

‘annuitart at the -eutsets < For example, .maybe - the
annulkant needs an exira $1,000 2 inonth unt retirement,
mmdﬂtennaﬂsnmlnﬁwteasametmstmsd&ue

first would be immedigte end'would be' -

-~ I bisad 6n"just enodgh exchange- property value to psy

.~ |.-$1,000 per month. The second arintity would be deferred
K -toreﬁrem:age,mdwouldbebasedontheb&hnceof
-mwueor&»emngepmpaw ]

Page 14 of 30

hat-answer

P

tesncm-pfmd
quaddyfmmmreefacts u)munmt(s)age,msd&mg
gikiad wwwu%tman{:aﬂww ) Ju'cath of
defarmal: IEeny, until paymenfs begin, There Is ho charge. |
probagaﬂonformlwtruﬂunofyowpﬂmmnuty

:

..,.4....___——.. X Ix

\Mvathappmslf!#velongaorlm&mllfe
A.Paymentsgobnu:ﬂyqu(oru\esurangspmwm
anmdmmb)de,nommmth'&kmor
later than .life expectaney. Life expedtancy Is just the
number used to ‘calasfate the size of the payments, After

beuoma null qnd vn]d.
Q. Wh‘at If ‘I:vgm © change thepayment amounts? - .

a'.

. A Thapsyments ave locked ¥ to 5 fored, ot apd peld 1
257 7 eltiver Wionthi; quaTtery-or anhualy Tor the sk oF Yoik~

Hife.- The, payment Wil not Increese &r decrease, The'*
mw&kbwmmsmmdmmatmewne
. the'annutty s createx, your aga and the felr market velue
" of the exchange propeity. The amount’cannot be dhanged
afmrﬁmmnmlsmd;homa'mdﬁ\eqm
quforomerposﬂblmu. . )
’z ; 3

Q.WinttﬂneedsomemeybeTmmdtypwmnm
bagln,orwhatlf!medmmﬁm

i Amm&mwmmmmmmm

should net be substantially alf the trust’s sdsets, probably
ro more than 10%. of its assets. The ioan should .be,
. stryctued - the ‘same” 2 Bank wolld: Pully Secured,
inarket Interest Tates, loari. documents with a .
fealistic repaymént schedule, and repaymm are

. enforeed.
Q.Areﬂ\efeanyﬁe:dhmﬁeswvanaullty‘slnmemty

payment ‘stream, such as mcneaslng the paymems over
time? .

&

: "faxes, plis penaity and

'Anoﬂlerﬂ@dblmyisuutmumm\tmmgolnabank

* or'other lender, andplédgeh!smnﬂtypaymmm .

.mcelvgaloanlndmneededamomt.

'qcaumcancemewhdeﬂeataneafeuymsahaqu .

“my neney? -
A.l\'h‘zchumaqma youmaytumnateﬂwtr&tand

* get the cash out. However, this invalidates the deferal .

ywmoaivedupm&mttﬁnt,soyuuwwdmalme
-cash you recetved. Also, the tustee should seek lgel

'.mdwwmmbd&esmbm -
ﬂmﬂaﬂm..
-Wdeam(or*thesxrvlvhgspo(u‘s)memtv

Howmgmmerestwﬂileamoh’meunpudbafute?

' ~A.Evaynnnthme‘mS!ssu&sﬂw'Amualﬁdaa|Mld
Tst&e"(AHIR).THsratelscalcu!atedfmnm'

“treated. by. the IRS,

. arbitracy. formuia tha IRS, It.fiochuates. sach . .« ..
“tibnth, with' the " ASFal Ups™and Biowns. OF the credf

markets, Your sririoity Wil 0S8 the 'AFMR rate that was
curtent In the fhonth the Wascremd.Thatrau:ls
~ﬂmdfcrﬁnﬂfeofmamﬂypaymmtsandum‘t

_ mthappmswapw Qaifstaxrahesamlmumd '
a‘ﬂulsattpdlepﬂva&amlm _ -

A.Polmc!ansﬁﬁqum advo;:atelovsemgapnal gains
_rat;aﬁww,astheymdhmhsomcoddmppenm
that case you'would get the benefit of the lowered rebe on
umempﬁalggmpouﬂonofyowmltypamm&
QHowlmghanﬂwedefem!pewbdbe?

‘A.Defaraicanbelbranyamnofﬂmetpwagem

1/2 years od. Ifyauamalrudyddermanmataddum.

of one year can be amenged by setting up aommnl
payments for the annuity with the first payment scheduled
to begin in pne year,

TRO000532
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Q. Caﬁmedeferraiperbdbeshortmedmmepnyata
muit)/lssetup? o

- A., Prior 49, 1998 the answer was ye& &ut 2’1938 US,
Tremury Dedision (TD-8754) seems 'fo have ellmlnated
this typeprwis!on thooghthat-rmitisnotcertam.TD-
8754 also identifiéd other provisions which were rio.longer” |

resffim  that
deferra!s’ufpﬁvbtéamwlﬁ&sarelegal .’a Lo

. makes that ba!ance Subject to estate usxes But when me
. annutant diés there 15 nothing left Jn his taxablé estate” '
from the entire ity ttansacﬂm. The beneﬂclaﬂw own

whateverls!eﬁ_

Q. Who serves, as trusfee?

A.Annutantsamotbemebwteenorhmdm
mqw&of-ad

’ MI

T ,

Whatgwranmedo!hweﬂwtl'heannu)typwnmts
nw - .‘v

-'A.Onalmpurtantfeaumofmpﬂvatemnylsﬂwtlt
. mustbemsauu-ed That.
: piedmnaassehtoﬂ)emutmtasag\meofme
-*+ ennity, Rﬂnmmwksemmdmemxmmgykmt
- aﬂowedbyﬂemswwrptmlyapmbm&)m
“The trustee's Gnly role is to rimke sure’your paymisnts aré

' :memmatmmmwmumm

trusteds has no lega! way to -personally benefit from the
propesty. That makes ‘the aonuity as secire as the
investment of the bust funds. Part of the trustee’s job is
to make sife’ that the' Investments: are prudent. and
- reasonable. If the- investment 15 in-mutual funds the .
- mu*ltypaynent&araassafeaéttasbadahddlnmat
.M\d.memreaﬂy]snooﬂmvarlableﬂmtaﬂedsﬂle
,securﬂyofywrpaymats. . S ) .

’

et ~@%WHMWWWM¢?—'" ,

Awruwbadudcorpowhvestmnigudanoematcomd
- happén, In that case-there would be ho further taxes, nor
-pendRy- o interest owed by elther-the trust-or the
anﬁummhems.voummotbeumdonmoneyyw
vhavehotandwmnbteam .o

Q. Howda&s&dsmniparetoanlmlalmertsala?

A Anksthlmentalewﬂlspmdwewmigahsm
wedukfeofﬂwemm&w,ﬂmmﬂreepmblmm

Flrst, an installment . sale’ wan't defer deptedaﬂon
yecapturs. :

Secnnd,whenyoumakemesale anoutﬂderﬂwes
aiwaysad'uancemedealmugobad,ﬂmt ‘payments
wmtbemade,ormmcpmpem/m albwedrp
degrade In value, With the annuity "you can get x
defarral without the trust beind forced. fo- fnake an’
hsta!!mertsale.mwstcaﬁsaliforcashjfkdmes.

' ﬂ#d,w%an!nshlmaﬂmie&seunpa{dbalan&ofme

riote will beIncludad hywsmbéwhmyoqdie,m :

régns that the trust cannot. .

a'beneﬁdaw iy be
accountant, attomey, financial advisor, fornity friend or,

mmmbmmmmmmranﬂy are-all possible -

cholces, Another oplion' & @ NAFEP corporate trustes

ﬂknlﬂledbyamwtémw‘m"mﬂﬂ'who .

fﬂ'nebus&aelsaoa—h'ustee'canbaappdntadasanm
.mea,swedsaduWOrcorm’ortmtheannm and
béneficlaries.

When a cotrustes 15 used al st .

mnsactimsrequtrethes!gmmreofboﬂntheh‘mmd

: Wmmalcumwebweﬂmmmeawwm

ﬂmmdmplaceﬂleuwtea.

u—_—_’—— : . o .
‘ Q; Caq'myspouse be elthm'.h:imbeﬁ'& the benaﬂdary of
tl’\-l!ft' ’

A.Nohboﬁwcases But,yowq:ousembeajolnt
annullant,evmﬂulghhelstmlsnotacuorjomtwmu'
“of tbeea:hunge property, Joiot annuitants, payments

" would be ,made mﬂl-ﬂ\edmm-of:ﬂn‘secmd'spome: =T

5w—l-q.h~dl-
Q Howdolmanageﬂntrwt’shvstmmis?

go slong with
recnmmaxlaﬂonSasbngasmwwuagmly‘

prudent investments

3—————-——.=—_q'.

Q.DoIsdtﬂwpropertyandputmewﬁmﬂumst?
May 1 keep some, of the cash from the sala?

A.Itishvperat)veﬂutmep'opwtybep!amdhtrust
before it Is sold, The apnuttant mdy
cashvdwnﬂwhzstﬂquidahestheprom In tht cose
the apnuitant must pay, by the end of the tax querter, a

-mmmmwmmlmmmmm

he/she recelvid,

TROC0O0533

ybeany————————
" adult trust beneficlary or any person who. ks Independent |

.'ofﬂmanudbnts.,hrbtunﬂe an adoit child who s also
the tustee. The annuitshts’ -

be pald some of the ~

p—



“them at any time, or held

. using 2 NAFEP publication
\aboutthe'strategyaiterﬁ\eyundamm St

o,

.Q Ifrheannunypamemsmd, whathappu'ls lfthe

trust makes more mangy than that? What happens to thé
moheyleftmm&tnstafternwdeath?

Anyexcessearghgslnmem:stbdongtome
beneficlariés, the anmuitant's heks. 1t maey be’ paid.to -
optl] the anmiltait’s deat,
Evetyﬂﬂnglefthmermstatﬂmamwtam’sdeamgoes

beneﬂdada. & "‘may’ be’ peid “out -to. them

Q.chcanlhavemytaxad\dsorordttaneyandyzeﬂ'se
private annuky idea?

A.NAFEPoronqoflGMsodatesMﬂqbd!y
taxadvisorwmmtedmlandlegaﬂﬁnmﬂoﬂhe/she
neads 'to ‘properly advise-you. This. is done routiely by

enttﬂed.ﬁmmﬁmmgaf

N

'Q.Myaﬂnmy(orCPA)hwnmhear&dfaMVate

annuity, or dosn‘tmltlslegal what"proorlsthaa

- thet ths strategy s fegimate?

A.Formebestandmmmpletehfomaﬂonrafstn
the previous answer, For a ‘quick answer have your

' ’;‘adu\gswmvfw IRS Revenue Rufings 55-119 and 69‘74
ma;sgmm N : e ; i
of Appedls declsion “LaFague v Commissioner, 569 F.id of’yourﬂ;u:;dtypaymmts. To get the progrsin put

the IRS' GCM39503 of 5/19/86 and Treastry Décision
,ardgg‘w A48 Cotrt o
845°(1982)", (Thesenmgsunddedsbmamlnducied-w
mmmwpmmwm

( Q. Whatnsksoroﬂwernegadveractorsareﬂme?

A.meontynsktoyownmey!smmesmbmzynfﬁm

* Investment, But you. have that ssme concern even F you

[ make » cash, toxed sale becauss you ¢Hll nesd to twest
tHe mgney. Pmdenttnthmentmtegls makethatrlsk

[

I Mierested In‘h one of th&ee
ggethz?kutshpu!dldamg plans pUt

youaridymrwmwlthlmplunémaﬂm
-

'\Tm ﬁ'-'u'jta:m‘s

mBWm'kmMﬁiﬂ;muhwmhﬁ )

" Amember of Thi Netonal Adwociation of Finsncial awi Bstare Mannlog

muy, NAFEP or one of 1ts Associate- members’
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. negligible, though, - © e
"mérplsan,meiated-negauyeréam.meammym
—am

‘value of your pro , by. 5%-to_10%. This provides the
trust with some qr_ Capital, Without a
mserve. I the tust the value of-the property that went .
hmitwdﬂmeobugaﬂmwnmua payments-

A.Ywmsmplsmmcrmmormeoms'
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‘ APPENDIX 5C

Cqmpanson oi Self-cancel!ng Installmthotas (SCle) and Privets' Annulties
. ‘(Sea sa;ﬂcus

Pﬂvata Annuitle.s

" Muwtinwm pesiod of payments does ot axcead ihg Me sxpectancy - Pnynwusmbemdzformmfnhdwdmhndmﬂem
* of transteroe® Lo P noswodmlmumorforgpulpdhexmao{wtuuﬂa!m:.
o : v : . wzpoohm)"(aq.,bsodonblm e expaciencies)..

o > i B it T gy (U Suoypgm—")

- 3CINs

R e . %

- T, - PURGEGRPRCE . :

. Ad 4

wmmwmmmmummdmm vamomuuwpwmbbbomdvndwwwwmdlh
ammdh.mmmm.umofpmmm mmmmnmwmm

mbleDcrnutmw;:mnkm
. : ' c;\swmm i
mm@wnm L mmhm
: AT TR
mepmmmmkmmumnmmm 'R$HMwmuwmmM

) EXPROLANCY =
rats ts Wred 40 creat animnhspodumbnnau vatuakion rules of Ohepisr 14 do not spply, Jf folntend -
dcan14dondwy. . . mnwm-'pamouquﬂonn CONBIGONCEY.

‘

ESTATE PMNN!NG BENEFITSAND TAX TREATMENT
" C—————— =

mehwmu‘cw'ﬁhbdmhrmfoﬂ [ 8 mwm-nm&mmummmwmdm
. tightio raceive peymenis snds with s dagiii & However, note : muwrmwmmmwmm

arwd wmmr wil mmmﬁom Co T S . .
-dby orby el . L umhlmmwmwmpwnymm

. zmmmWMmmﬁmmmam ) o . .
o Ll . 'nmpwmuﬂmbe.mmniw&wiugudmhn'

Y e _.‘_.;-.’_:.::r_.'.'.::..".":‘ _‘"“ re e e .- - d-dﬂdlon. . -'-'--' R .-.:
’ P INCOMETAXHEQOGNH’IONBYTHANSFEHOR = R Co
Dofmti » pnymwﬂbdudmw'hm X 1, Defarel. of gaip thiough WG Sec. 72 (ainully Wesiment) b
E oo "’&".}..E‘i" B Retom ol basts, ghin, and terset Income s the thros
: -mm_dmmmmuwmmm
9. Lunb;eccoahdh‘ dmmﬁiﬁdmﬂym o expectancyP if trenslqror ives bayond We.expeotancy; ciplial
wwmmwwmwummcmwmw gain ohanges 1o ordinary income® and the smount of sech
. . paymentthat had baen non-twable reurn 6f basis s toable
* 9, Osleired gﬂhmnhbgddnﬂvdumwhmopﬁzsdu - AN Lo s
:. hmqhmpma:dwedmﬂ(lﬁoj mmrmu 2, Loss'ls ot racognized in year of tranefer ¥ tranclgror dies
. mu-l- bofors basis Is recoversd, remalning basts [ lemized-ceduc-
) .- . " ’ ﬁmmﬁm@‘wwuﬁm o 2% foor)! Unrecognixed
'a..ummmmmuunmﬁsmmh ,'?@v
never subject o Income tax,
. 4 pm mnulfy fr_seourmd, gdn be taxed
. e . . immediately MY
o . <, lNCOMETAXTREATMENT OFPUROHASE_R
of.Inierust expenss s subjedi 10 Gecion 163 KK, muzmmlsapwmmmmgw.

Dedustibilty
Unmdtwhumpmmmos“mwmzu

Appendix 5C
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t
g0 . 7. S o
8CINg Privats Anhuities
. BASJSTD

. Sales prics, nandleus of whather the obﬂwr arqnmmd dm Boglnning. dap basls Is pr value of over
' before al mymmmmada" . . p y. fLin ¥ pay Wndbwond'ltaupgclmcy
. : mdmmusmmor(mmdbsbefowﬂadwduhd
- ar:mndo[buedmlcupophnow Badoatihmululs

depands ontiming ol.sala ¥,
.RlSKOFGHAL

o Wmmmgmmmn)mmdwm

=
Ws—m' mnmel > 3

. 2,

e

ADVANTAGES

j;mmmmmm'

2. Prwidcmhlawbwuem

R 8 Dmmmmmammmmmmm ’

1. Hwﬁwﬂﬁbﬁ-mﬂmmm

WWWMW

z s“gawmmmmm

(Continued)

oy

txable galn over the payment pariod, *
mmmnwm(mmwmnmmd
&.hpm&wmd,mmmwmﬂm mﬂwmﬂy uaad}.
. pay U] . .
. N . {Mwmﬂmwﬂwwwwm
8 Asahduﬂuhmwnimnmmmmmm . mbboaﬂnmﬂwpaymm
‘ mo'uu:n‘:mm'umm( nceo:,iya.u:.'aam'. " B As aruy payments wia received, thuy (ﬂwwetbam
e - (X anty m
and G166) Each of thess bergfits perteins 10 a buikess . Mwmmwwwm
. Intarest owned by the decedant sithe date of doath, C. .
tHuﬁpykmmnmoamﬁty(ednmm;ﬂ * :l::l:t:lwangy wmmumm
8,
’ mo.ardmg&udpaym el cerlain parcentage tesis (s,0., IRC Secs. 303, 20824, |
. uld&imhd\dmmmhmlm
‘7. memmwmm«m mmwmmummcﬁm .
. - 7. Venmufant dies; mmﬁwmmw
‘¥ mmmuwhmmhbmtmmmmc purchaser -propmyhrlthood.mdwmqm
© o Seo 18y nndlismaoapu thxes,
. 8 lmwm&qummkmh Olutbm ﬂlwimmhwmlyldtimdwi'wh
R rb. %mmp&;y_@!t Mb_plmim . -w .
L. v o . & FRointed nutmﬂoudntodbpodﬂom . Sdposl
10.‘Nulaunbuamd.' . o . 2 mwommuwbmmnbmwwm
M. Pudmwhmwtmwmnnwnbwofwmhmm - 9. Deforred - payrhents miske purchase pwdbh for buyers
. bemuﬂc. . . omwwhumabbmmh
12 thplymotaameﬂowsd . . ) !
45, Deferred mdw“'- wble for_bayers
Mlmmmnmm. .
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SCINS

Umeoqriznd deferred gnin rm.rd be rsoogmzvd a8 H

j Y -estate’s Income tax retuam.
' 2. lllmﬁpmdombemcnwlmd panm and-ransferen
o dcpomolpmpmywmhmym gdlnlswcm.ﬂ
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:_.»....:._'.._'--.,--.:\' Y .

571

1.Hmmyls-lesnrﬂ'mm(wesprb¢mbrgmot

2. m:'badula ot fxed U, dies (amomtacwalw
- ‘pald detamrines besls). Craant, S .

LS mmuwmb-mmm --/\/“ "W
4 Gahddnnﬂmhobﬂkhmﬁylvwwnd'

Purd\sef dou notknuwiha ultlrmfa numbsr of payments

p Wmm-mbanmmwmmmmf
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6. lln-m Wes beyond fife
rrz u-nm .olmdvﬁuod,#
ﬁnmemdmd wa.mtmblushhmndbiqwar
hm"whmudnwbunquv

Lmon lrmsfe:lsnnmbognhodh ﬂwyw&ofﬂwhmfw
Brors is Rpmized. .

,__mpodwuononmhmw%mo (nutwuhiadtozx).

T Sa!l»cancdng priwtsion shoud teln nras'm

zmmmmndhmmopmbmmm‘
canostiation provision.®.

of interhe! vats should

highet then rand o avold

0 meflpctrisk
IHGSsc;. 4Bsmd 1214.'¢Donotmmm-
wpnuu

K Temdpnymmmldbotmomuemwm'
<cumeiancss.

'TammoUdnotwmdwmrblnhww

Wmmmmmmﬂwwmdmm .
M

IS nubuummtd.' '

mmmmummmmmummmmh-
- with no sttt madmun of for a perlod in exoeas of scluadal

mmw(uwmummwmm '
upldanulu) -

‘3. WMMMMIMMMMM
hnw&wﬂdm.' .

e Mmdmw;wlmb bemwdovum
Huupluhwy lbﬂd_ﬂFWoﬂhﬂ MApprdul'h

ﬁ. Tumﬂuannuw,whwmmyfoundhm 1.729 J‘\
;&FRrAmﬁW

- and 12054 fatlorm! midistm faotome are InIRS Pub. -

- No. M457, .

¢ G.Do ﬂelhordmtymmcow

Jagfosrr

L. GGMSGSOG

038 LxeemT @M Bo O

Bev HuI- 89-74
Estate of Mpss.
"Estate of Buchwalter. g
Rev, Rul.86-72. "+ .
JRCSec. 72B)R). ¢ -
Egtate of Frans.
IRCS6c.453. -

IRC Sec: T2()@):
_Estate of B8h, -
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(» R

P REV.RUL, Irirodaction, Rev. ™. 11,6974, 1969-1 CB.43, (Jaw. O1, 1965 | ‘Pagel of2

‘FadoralTam Pﬂmafymm Rdhw&oﬂwbw:-

L REV:-RUL, lntrodueﬁon Rev. Rul. 69-74 1969-1 CB 43, (Jan. 01,1989)
- Rev. Rul, 89-74, 1969-1 cB4s oL

Sectkm 72.~Annultles, Certaln Pmmds oi Endowmmt and Lﬂ’o Insurance Con‘h:tch
" 26 CFR 1.72:4: Introduciion '

{Also Sections 101, 2514; 1.101-5, 28.2511.4) ©_ *° ' '
’ Pn eswba appﬂedh de(arrﬂrﬂnqﬂmataxmequencesofthetmnsferofappradabd pmpextyforepnvata

, AcMoe has beén raqusstsd relaﬁve 10 the. treeanent ror Fedemi Jnoome and gm teix purposes of rnomhly
’ paymerm rucewedunderme qkulnstan om!hed

mﬂwlnsﬁantmwﬂw yw.aoa‘m tmnd rrqdpmperly( capital swt)havhganadushdhuisof
$20,000, and & fair market valus of $80,000, to his sonth 1988, In éxchange for mmﬁym«:mbhpm\uof
lmwmpayhmmemﬂiybfsmoowmmpayammquammwy enis of $600, -

v Sscdon'rz(b)oﬂhalntemafRevenueCodenﬁQ&prthdesthcomeﬁoeanothdudetbatpaftof
anyamountrecemdqsmammywh!d\bmmesmneraﬁetom:hmountq the Invesiment in the contract
be‘ars-‘btmmcpadadrdumundqmeconmtmgr,ueﬂomZzadﬂwhcoheTaxRewWomshhsmm

. momﬁsrecelvedundermuﬁyommamnokbbehcudodmmeincomaofmuradpmwhammthat
‘wd1amoumsmmwltﬂaﬂeﬁwgusshmmwhm&tofﬂwhppﬂm&bnd&cﬂonndﬂnw&m
qndmeregulaﬁonsfmunder fo o

: Auoorﬂh .hshxeonsequmcesafﬂwepmateummtymmmmwquemdmww ng
.. .mshuwhgjypﬂmlplos appM

1)Thegainreaﬂzadmﬂlelrwmct{pn' is'demmhad meeﬁ'n U"etrwsfqm’lbasfsh wlth .
, ﬂ'»e(prawrlvalue ofiwannurw.smm1101-2(9){1)%)'@)(3)6%“%% wﬁ% .
. " to be used for valung annulty contract, (U 35 contained W‘lph’(ﬂofudlon
20.2031—7deeEsbateTaRegmaﬂons)magaln{aaWWbsoaplﬂlgaln
oonsﬂkﬂasacapualamt. -

- (z)mee;mdﬂ\ammvmdthapmpaﬂymmmovarﬂwprcserﬂvalueofﬁ:eawmﬁy
aculred constilules e gift for Federal gift tax purpdses where the transaction ‘Is not &n ordinary business -
: transaetlun wﬂh!n thameanhg ptseoﬁona 25.2511»1 (u)’(1) and 25.2612-8 of the G Tax Rogdaﬂons

. (S)Thégﬂnshaﬂdbomdmtab!yom p&bdofyaunmeasumdbyheémulﬁanﬁnfsexpectanoy'
andonwm#mtborﬁonoftbeamudm»&mebkab gmummbywmwmaappwaﬁmof,
soet!on?Zofmewfidcode,mbwmenablethemnuwhwuhbyammﬂ:emebashlmthe
_memmdhlsmpﬂalhvestmm . .
(4)Thahvestmrﬁlnﬁnoorﬂradforpurpoaasofsacﬂon720fme1954Codelsﬂnhmsfa‘w‘sbaslshﬁw
opedymwfmed Smﬂwmmtdhembnot&xedhﬂ#atmeﬁmufmqmmsuchqmuunt
-doeenotrwrasemapaﬂofﬂve“pmnﬂmnsoroﬂmm!@mﬂmpaﬂfcrmemnyemmwptymlhe
foregohgpdncipla&mtansacﬂmhmahstmtcaseuwcab!eashﬂm

(1)BasedonUS L!feTaﬁdS&.w!hlrﬁarw:a(Sﬂme\t mpwsenfvalueoﬂherldﬂofapersonagen :
torecem afifs annuuy of$7;200 pefarmum Is $47 71308

{2) ’nw excess of the Teir market value of the pwparty transferred over the valua ‘of the annuity recatvad as a )

htip:lftax.QchgTOBp.mm/pﬁmesidthhjéhivﬁ&dll?ﬁﬁWﬁIZﬁmesO&QBEwﬂ&RRﬁY... 8/10/2004
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T B0 . : Co : L e . emrem

agldition, a transter of propérty In exchangebr a SCIN will ot be suﬁ}eci to g}iﬂtaxes. Thess, Individuals san
use R as & vehicle for making fifetimé transters In-excess of the applicable exclusion amount ($1 milllon)-for
gift tax purposes. v . ) B
50257 Nota: It the sale involyes anniarést In a pass-through entlty (6.g.. §.corporation $tock), the

g purchaser will be able to-deduct {for Income tax purposes) the intarest portion of the instafiment payments

-~ (Temp. Regi 1.163-81). This may be classified a3 business or investment infaiest depending on the activities .

of.the S corporation. See, Ltr. Rul. 8215013, 'whera the |RS allagatsd the Intorest of businass agsets and

.+ investment assets. A sirmllaf rue should pply when the sala.ls of apartnership interest. (Lt Ruls. 8031022,

- 9087627, and 8040066; RS Notloes 88-20 and 89-35).

50238 Appendix 5C.compares self-cancslini; Instament notes anid pitvate snnultiss, which a7 alemata

| 5035 "Doiwhsidel To priveli-agnufies Include (s) the BoSEDTRy that the MWM{[&% '
;4, Tho. a¥p8ctancy, whish.colid catiss the BUVGT 15 po) ers o7 the avsel (han. o or sha siterwios
D) the-difficl) g he.trangferred asasts (88e’ disbussion at

€508 SALE OF PROPERTY FORL A PRIVATE AMNOTTY 5.

Y

plnnRg Bchniques for tensiening properly 1o family- members, Private ennufties are discussed in Sect” -
. Hon'503, Also, see section 509 far a discusslon of. Intrafamily oans (as opposed to sales), Inoluding
Maopmitie . . . . . c .-, ’

[nas daaling with forgives ﬁ“?f’mfaﬂ:l"ydebt L

',608,1° Genarally, the valu of an‘annulty In Whichr paymemsware being rbéai-va;d by a decedant at the
~Hikover, i all; g 19 réoaivi s 1o WA

*dato-ohdcath Is Inokudod In-his gross satale (IRC Séc. 2008), Fialevey, 1
inehs 14 g annisitant’s cle: toibatir et deallt o ‘&

144321

p aconlmot

+-{e.g., ofosely held business or real estats) to 2 younger-genaration family member or to a trust bn axchange

"+ forthe transferes's promise to mgké fixed, pefiodic peyments for the remalnder of the transferor's Iife. .

8033 ' Structuréd properly, aiich a transfer rsmovés thé asset from the ranafsror's gross estate, as long as

) 1 «thipayments tefminate upon hig déath, Thedransiercr recelyes & steady cashflow stream, arid the property
+ .Gan be retained within the famify unit. For this reassn; privats apnuitfes may be approptiats in family

. ™ Business.succession planning sihuationd: In addlition, 1t trafsfaror B réfleVed of Whateler Burdens-might be -
»+ - wssoclated with the ovwmership and managjemant.of the propetty, and his estate wil be reliéved of the relited

I+ adiinlstration of the property. - -

. 508.4 * Another oppottunity 10 Use's private annuity s for a surviving spo_usé to transfer &l or & portion of .
* - marftal trust property to"eitfef a bypass rust'or the heirs, In exchange for a privets arm%rfn ostate tax .
" would:otherwise be dus upon his or her death. (See Chepter 12 for a disousislon of marital

E:tamplw 58 Exchange of marita) tfust assets for a privale ennufty. '

. Tom Brown died In 2005;ledving hlséntire $1 milfon estate 0 & rmartabrustfor the beneftof is wie,
Stelld, who was- 72 years old, Under the terms of tha trust Instrument, Stelfla had a general power of

- appointmant over the trust assets. Absent.further estaté plenning, the sssets would be Inchuded In
.&ena'_s gross estate upon her death; along with dny assets that Stella ownad herself. A )

-To avold gross estate inclusian ‘of the $1 millon of asiets Stella inherited from Tom, she could

" axchangs the assets with her aduk chitiren for & privats annuity that would.pay har a fixed amoint for

“life. Thereatter, Stefla has a steadly ncome stréam.that she can count on, and the $1 miifon and any
* hiturs epprecietion are removed from her 'grq_ss estate.for estate tax purposas,

AT and an InSUraRse CoMmpany, annuity Is a valuable estate planhing tool in many famiy.

and bypa'ss. :

ning -the Income tax bagls of

transfe euaﬁoné; Typloally, an older-generation family member transfers’an appreglating asset. . -
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L N o 51t

of the Inerest alement In the annuity payment (see discug:

- slofia pamgop SoR G ]
. 508.8 . The sstate and generation-skipping transfar taxes re scheduled for repeal effective for decedents
"+ . dylng atter Deaember 31, 2008, i becomes permanent (note that Congress mystact fo permanently
* . repeal the estate tax), thia will Kmit tha pstate pianding benefits of 8 private anntdty for individuals who are -
alive when repeal Is schaduled totaké effect 1n 2010, However, if the sefler dasizes to-tremsfer the assat prior -
.+ “ to death ahd needs fo récsive some consideration In retum, the pilvate anniuffy Is an atiractive techriqueto - -
" ynisetHsse objBotives, I addition, s Yersfer of projysrty i exchange fer a private:anmdl b sublert,

Gaih Flow Consldasrations . N . o
503.7  The'payments from a priveti annuty era genertly-based on the rensferor's life expectancy. Thus, -
" this.amerigement can provide liquidily over the lifs of the annuttafit, © = . 5 eae

. o R ,--,__v.—'."—-—',"". . .
B03.9 ‘PlanningTip: * The transferor might.consider obtaining life Insurance andjor disabliity Insurance oh
the trarisferes bacalise & private annuity must be an unshoured agreement. However, the Insurance should

." . nat be mertioned or ied to the priveta annuity In any wey, since securing the grinuty woull cause tha entire

o al gg the sale iobe recognized in the year of yanster, (See paragraph 508.20.)

ge ac .
sl {HEgEL 98-78k The oversi] gal
i basls Jotha.aconpty Jrom ffie Prestal ve
el tablesINO Sec, 2520 3The overall tal s reper

3 SRl ctal o the annpity sia
e DUS0r e e Epec Sibacoutol ) DS Tepor

. 50341 Ifthe property waa g capkal aost, the galn il ba a capital gaif. ¥ the privefe anfiuty salé invilies
ralated parties, nG loss will be recognized,onthe inttiel irgnsfer because ofthe related party loss fimitations -
of IAC Sec, 267, 8ep section 502 {or & discussion of theselimitations. . )

50342 In addition to the gain component, éach annuity payroent wil inciude an bntersst, -or ordinary
 Income-component, o the extent.the annilty payment expeads tha sum of the"gain component and the
= retum of invéstment (l.s., basis). compenent. Rev. Rul, 88-74 requires that from eachr payrent received, the

. retum of lnvestment {l.e., basis) portion and the oapia! gain porticn are subtractsd, and the remalning

" . .portion Is.ordinary Incomme, Whils.the ordinary Incoms portion Is simflar 10 an interest paymant, It cannot be
deducted by the payor of the.armulty. Howsver, the ordinary income portion Is ntluded In the caloulation of -

the buyer'’s adjusted basls In the property. T T ' T

0

503,13 - Note that the "simpiified generalnde” usad for commercial.anmuities Is notavaliebls fo calculate the
taxabillty-of the-anriulty payments recelved from a private annufty. Instead, the "general rale,* as desoribed
"In'IRS Pub, 838, "Pension General Rule," must be used. This Involves the Ealculation of an exclusion ratio - |
.. *" thatis used to defemnine the noritaxable retum bf Invesiment portion.of each snnulty payment, The exciusion
ratlo s the transferor's nvestment in fhe contract (i.e., basis In the transferred property) divided by the
. expected retiim under the contract as of the-annuity starting date JIRC, S80. 72{b){1)). The-bxpectad return
s dleterminad by multiplying the fransferor's e expectanoy imes the amaunt of the periodic payment to be
- recalved, The exclusion ratlo Is appied to each annutty payment recsived to detarmine the portion of the
" payment that is nontaxabile (i;e., the retum of Investment gormonent). it is applicable throughout the lHe of
the contract. . ) .. . .

§03.13
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o 603,14 "Note: I the annutty starting'dale Is afier 1586, fha ekolusion ratic Is applied only 16 payments.

“received that Include fscovery of the anfyliant's nvestment {le,. untll the anticipated ife of the contréct Is -
reachied based orthe annykant's ife expactancy), After the nvestment I racoverad, the-amount that would
ave een exclided based on the exdlusion E0'Is convertsd to orlinary Incoms, - e
' .‘ : éxgmpl"e 8-t Income tax effpcts of ahpr‘lva‘té dnnuhy. o
JohnWare ransferred stock In His' closely held busines o his-son, Fred, forthe insecuired proptiss to

" .. recelve $80,000 annually for Ife. John was 70 years old at the time of the transfer, and his basis In his -
.1 . stockwas $100,000, . Co " T .o

.'\”

[

- S eanl s ;

S0 U Rontaxable retum of Investment R 00 x 104167%) . * .-
Vet Odifaryicoms T - TSR MK af'-m}-‘(mw-mn)} Co-

' Total annuity payment 8. . gopo0 L Co
503.%6 Planning Tip: When a private annulfy 1§ used s partot en Intefamly iransier the ususl goalis for
thh_ann_ulxpaysmntstot;a‘aslow.asmssﬂewﬂmmahdorwymmgrwﬂlpaypmaspmlble -

* Tor the asset and the transferor wil have as littls es possible added back fo-his estate, The most revent

"603.17. Ithe transferor dies befors the énd of his’

" . applying anannulty fackor front Table 8 (RS Pub, 1457).io the annual apnulty payment of $60,000, The
annulty factor is a function of John's age (70) and the Beotion 7520 rale for the month of the transfer,

whidh is-assumed fo be'7.4% In this example. Acoordingly, the armulty factor, s 7.7270, [See Table S -

" (7.4%) et Appencix BL; recent Section 7520 rates areInciudid in Appendix 8F) Therefors, thepresent

- valus of the ennulty payments ls $483,620 ($60,000 X 7.7270), and the overall gein Is $363,620 -

(8463620 = §100000).

" Acooiting to the ife sxpectanoy tabils (sea Appéndix SDJ, Johin's lfs éxpectancy at the time of the

" transfer was 18 years, Therefore, the gain to be recognized.each year s $22,728 (§363,620 + 16).

Ths nontakable rotutn-of basls paition ofthe amuﬂypayhams is éelarrrﬂr‘m.d by applying the axclugion |
ratio fo'the anntial paymertis recelved. The exclusion ratio I8 determined by dividing John'a.basis-

o Gwerall galn fo b o Joh'. e sxpeciaroy e detoririect by subtétniyhis basis o
stook ($100,000) ffom the present valus of the anhulty paymente, The present value Is determined by .

. ($100,000).by his bxpeoted return (360,000 per year-X 16 years or $360,000), Thys, 10.4T67% ofthe -

annulty payménts received.will be a nontexable teturn of basts. -

"+ Thersfors, folowing iheguidance of Rew. Rl 69-74, the $50,000 recsived each yoer Wil consist o the'

: . Tollowihg comperients:

$ .. 22728 (§363.620'+ 16)

mor;aﬂwtablasOssuaqh1999).meba§edoﬁa~fbng¢'mamednnmwhu'njprodwgsnlageranmﬁtyv‘
..taooorahdaowys'bondhpgxysnwllerénngnyppymem - ) L.

“503,18 " .Cautioh: - For income tax p

Sgo. 7520; Thertables undsr IRC Sec; 72 have not been ainended, so s private ennully transiotion results

* In.capital galn, that capllal gain Is recognized (and the cost s recovered) using the same expectsd retdm

mu_ﬂ}p!es previously found !ntl_)eregulaﬂonstﬁder RCSec. 72, .

the annuity.contrast) Is deductible es a miscaiansoys ltsmized deduction ot subject to the 2% of AG) imit
on his final individual Income tax return {IRC Seo. 72(bJ(3)). if the transferor lives beyond his fite expectancy
80 that his'basls has béen fully recovered, sl additional paymenis are considered ordinary incoma. .

/503518 Tha rarsferee’s besis I the propery is enerally the pressrit valua of the annuty (.o, the same

amotint Used to determins the sefler's everall galn), However, If the transferor diss prematurely, the transfer-
85’ basis is Imited to tha anntiity payments actually made, Converesly, If tha transferor otifives his sotuarial
ilfe expectanoy, the transferee’s basis Is increased by the additional payments made, Unfike the rosut with

503,14

lte expsotancy, his unrecovered bask (Le., fvestment in. *-

urposes, me:morﬁlny'table‘a .und'ar IRC: Sec, 72 apply, 'ribt‘lHQ o
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+ sel-canceling Installinent obligations where the death of the transferor betore the nots Is peld résults in
Income in respedt of a decedent to thetransteror's estate (Estate.of Frane; paragraph 502.35), the dissent iy
., - Frané stated thet the canceliation of the private annully at desth would not result In income Iri respect of a
':vdeoedemiothennsﬁ.afor‘eemte. B "o . 9% I
503.18 . Planning Tip:  The loss of the slep-up In'basis that would have occirred fi-the properly owner had
- beld-the property untll death must be welghed-agalis! the benefits ofthie annlity plan, ~ | - -

503,20 Caution: If the arinutty Is seCured, the gntire capital gain portion s rgcog'p!zed in the year of the
" -wransfer (Bs4 Estafe). Thus, jor, planning purposss, it is esserial that private annlities be struotured as

. unsgoured obfigafiona, - - ) ] _ )
"50821. In addition to private shnuty coniracts between two Individuals

( {eg.,
. owner end jurior generatign succe a privéte annulty. may algo.be.slnicturad. hatwe:
" .saliby and a corporationCrust br any ofhsT party. A private ann can be used to fund a stock redernption

. SDy BF RO Sheret) sz Iraristers stock back to thé ofporation.n exchangd for an annutty, in* -
: wmmkbwm_wmmmuapnmwwmammofyem(Pmo; .
. ‘agopposedfcoaﬂfgquamu&y' IS a o g o T

"‘mm.wxquﬁemmen&oféstockmuembn(whm" et Jjamily tembare own stock

" afler thé redemption) belng treated es & sals Tatkier than as-& dividend Is that the redesmed sharsholder
mnathglgahmmst,qmarmaeacmditonhchprposéﬁon.forat!eastwyoa:afoﬂowlngthe’
" rédemptiont [IRC Beo., 302). Thus, the key. when using a private’ annulty to fund & redemptionis for the

. redeemed shareholder to be consldsred a creditor ard not an equity Interest owner. if the annulty contract
ia‘forllfe.tfjoelRSmymndmmmdammwmﬂwmméqqﬂyhmmmm
' ' e ‘.~ahlntarest_asaqredlmHowaver.thabrmofﬂiehmstlsiessﬂlanﬁyears,themsmy‘(bumnm
e UL obligats mjigsmafgmbisadmearmmgmthemﬁmere_hmghancemé,atbckwouldberéwméd
. Y tothe shen holder If the corporetion defaulted and'the payrents are not tontingent {Rev. Proc, 2002-3; Lir,
) : .- Ruls, 8319073 end'B503088): 0 . L - T
-7 50323 Note: * 8inoe private annuliss are technicallynot Installmant sales, the requirement that &l recap-
RS +". turé Income be rechgnized In'the yesr bf an.Insialiment sgje may not apply. However, fiers are no ruings or
cmeilee . T, 8868 dictl o point, apd the IRS eouid assert that s Neral reading of lenguaga In IRG Secs, 1245(a)(1)
LTI T e A2B0(E)1) rodTHeR ShEY T0sbme Tecognition In the Year of s, . 11, o et SRR AR

+

. 503.24. If Income-producing proparly 18 transferred via a.private annulty, income taxes may be saved bythe

* . Tarnily unR § the transeres s in a lowar income tax bracket than the-transferer. Hthe property’s .
the depreciation deductions Gan shelisr Incofne received by the fransteres: Depraclation deductions car be
espeolaly atiractive if the property was fully depreciated In the handls of the transferor prior to the sale, *-

v ,503.-25-,N6v portian ot the transfoiee’s paymerils are dedbcui_sle &s Interest. This may be a d;advanmée
. .. when compared. {o ‘a self-canoeling installment note’ {SCIN) when the property sold Is 'an intersst In a
-7 " pass-through ertity, In those skustions; the Interast Is deductible by the purchaser, o
. 503,28 ‘Se'a'Appen'd!x.Sc fora table comparing me.idvamages, dis,advéﬁtagee; angd feat,res of private
. .anqmt;esnridSC!Na.\mcharediswa_sedrnsecﬂpnspa e ;

503.27 In addition tothe Income tax considarations of private annulties, the estate planner must consider
the gift and esfats taxX ramificetions as well, : g . N
50328 If the falr markst value of the transferred property excesds the ;;rasent value of the annutly. . . .

* payments, such excess Is a taxable ght for gift tax purposes. Howsver, up to $11,000 (indexed for Inflation)
. of the excass can be.shettered from git tax by the transferor’s anriual gitt tex exclusion. (Ses section 304 for

- addttional Information on'the annual exclusion.) Therefore, ‘to avold. oreati a-taxable gifi; n
. __payments should bs sat 5o thal  the present valig of ymens, based on the. e e:qaectanc:ylfa'f1 f the

503.28
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" 8olr's gross estate under IRC Sec. 2036, See saction 500 fora discussion ofa court case that Invoived the
systexﬂaﬂﬁorgiyetie’gs ©of §11,000 of Intréfamily dett per year, o i

- 60820 Whenine falr marke} vaie ks not readfiy determinable, an eppralsal of the property transfarrad Is
essentlal to document the valualion usadfor gift tax purposes; SRR

Aesume tha same facti &s In Example 5. I the falt market yalud of thestook was $500,000, the
Transfer woiild ganerate a giff to Frad of 336,380 (850,000 ~ §483,620 valys of anniulty recslved), of
which £11,600 could bs shehered b\; John’s annual gift tax exclusion, S '

50330 Planning Tip: “If one of the GEjecfives I8 . miniize the periodlo payment, the ‘best fime 10

" shuoture a privats anpulty Is when Irdterest rates are'at thelr lowest, Lower Interast rateg Lcauss the. present

‘vallia of the annutty 1o.be higher than. in & period of higher interest rates. Thus, It takes a lowér.periodic
peyment to equallze the prasentvalue of the dnnuity and thefalg' market valug of the property. -, v
50831 Plantilng Tip: *Hf e tranéferor ks In poct healih and is expbctoii o die before the e of s
“-actuarkal ifs expectancy (Appendix 50) but death Is not olearly Immheni_aHhem ofthe fransfer, a private

50382 it e ndivichal ks terminegy T (e, koW 1o have an ncusibie fineds or deterforating physloat

condition and has at least'a 50% probabifity 6f death within one year}, the IRS achsmarial tables-cannot be

used. Actuit life-sxpectancy muist be ussd Instead. However, If the Individual.survives for 18 months of

. longer ater the ransfer, he.ls presumed not to have'besn terminalfy-Il on the daté of the ranster (and
..+ PIFSUTIADY. ha Sables oan be used 1o VAl thef ift an am'armiancied gift tax ratum) [Reg. 1.7620-30)@)).. -
- Bstgte Jux Conslderations. - . < e LT
50833 _Generally, the vaiuis of anénnulty In which payments were being réceived by & docedént st the dats.
L -of degth Is Inoluded In his gross estate (RC Sed. 2039), However,If all sights to'recalve payments terminate
L upan the ennultant's death, no “irapisfer at death” occurs, and, accardingly, nothing Is Indudad i the gross
S % 50334 Note: , Ifthe pivate ennulty-Ji ot and sunvivor, anmuty, the Weoounted present value of the

s B R

.Paymantstqbe'm:glvegby"fheaqrvlvorlahdudadMﬂnemwmpﬁmtp-diémomzoag). Howeyer,
If the Joint pnnultants were marrlad, the- Incusion In the estate of he first fo die s offset by the unimited
- marital dedugtion (IRC Sed. 2068).-Sse Chapter 12 for & discussion.of the marital deduction. .

.808,35. Since.one of the oveirlding objectives of 4 private enniily Is to remove the Property from the
, Transfaror's gross estats, It ly esaentiel that the tranafar not be construed as a tansfer with aetalnad Iife
.. 'astate.Thelﬂshasfrequenﬂydﬁalxked rivale ermuities. g dlnslaumentaalesusla 036
: x"ﬂ argumerl When the sale was mads T & el Thus. i aihors fo mend avolding such. sales te a tnyst
. ; ®. SUCh.Tansters are CUded Iy the transferor's grobs estate tnder IRG Seo. 2035 and are
. . - coversddepthinChapterd, 1 . .- - . . T < )
603.38 To ensure that IRC Sec., 2036 dass not apply, the annulty payments should ngt be ted to the
Income generated by the propenty..in'apdiion, the transteror should nutratahqonlrolovermeprppmy,
-+ Including voting rights in thé case of shates ptetock in'a closely held corporation. . .

50329
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-50337 IRC Sec. zosedoeanotapp)ytoabonaﬂdesaladpmpartyforadaquateandfulldonslderaﬂon. .

even If the'purchaser. Is related, Theretore, the authors strongly recommiend establishing the- falt market
vaiueofﬂvepmpertyvlaanapprabﬂ and structhuring the present velus of the annulty payments to equal
whfatrmketvaiue,uwsmaeﬂnglﬂareqtmwnmmwnuateandtunmmraﬁonendavo!dmme
possibliity of IRC .Ser, 2036 being invoked.” Howavey, ¥ IRC Seo, 2080 applies, the "adequate and full®

rulerdoss not.apply, and ‘thus the full value ofthb proputy woud be lnolugable In the
tramfmr‘sgrossastate 8eeparagraph5017foradhet»sionofﬂﬂalssué , B

50336 Ifthe sels ot a ramalndarhmastkio amnnymembmthaamwﬂypaymmtsmmeaw\elac ‘

8e. 2702() mrm&mm(a)w%@wm&hmmmnww@umm

3ad Lol .of the proferty, vakied anauslly, Of course,
lfthesa!eotmemnahdarhtamt relefora family (&g, a neoe or

 ophew), I rotum for e privats Ennuity, menﬂ'lemuurpayments can be struotured i any manner the .

perties desfrg, as.long mwmmwemmmmaw ofmeram!ndsrlntqest. .

56852 Planning T, tnaddmonmnemmmoéaprmmwdlapussedabmas 1,

wmmmuammawwermm).mmwwpdmtymm the business
Wadmmewdd(amhmﬂmmnhWMwhbmm
by the appficable exolusion amourt (§1 mition Ir2003" and $1.5 miflion in 2004), to'the Surviving spouse,

elthet wmmmmmnmwmmmumhmmm entats,.

along with ar own 8ssels. TOWMWMWMWMGWM her Intetest

Inihe decedent's exsets to het helrs (wmbabypaammmdﬂﬁwhusbmd'awﬁwwapdmﬁe'

. Bnnully. mmmdmmmmabuw‘ammmemmwsgmastatoand.’, A
-pmv!dehawlhacadat}mvsheamformorestufhaﬂfe.(SosE)mﬁplaE-B)‘ . ’

50340 ‘Caution: . The technique menﬂonad n paragraph 503,59 Wil not work w&h a qualified tenhinal

Intersst property {QIIP), tmﬂwhfuou!ﬁgguhgngﬂt.ﬂTPmstamdimmthhapwﬁz

) 'Ganeraﬂon-sldpping Trsnsfer Tk Comldefatlons

s —'som,":whe aré individuals morg Yen

60341 Apﬂvateanmdtymaybeaussfdtedxﬂquawmmhtommpmpmybagmddw As

dlswsaedln ters,ﬂngenamﬁonasldppmwww a8 to transfers of property'to * .
e janaratio beiwﬁdb&tansfom&mvan thesgg‘rw

‘ mmmahapmwvmummmmmdﬂmiéﬂmwmnutupp!y" :
604 PFIOS AND CONS OF JOINT UWNEHSHIP OF F.'HOPERTY '

5041 Propeftycmbecaﬂaﬁvaiyavnsdbytwoumemwdualshmefouewbmways
& mmmmmmmmp
b. Ténamyhcomnon
"o GO‘"MYPTOPWW
8. Terarby by the enttrety. y
8042 Jolmm:zcymrlgmdsmwarsmp(nwnos;csaszmofpmpaiymmﬁlnwmmmme

owners each share.an undivided Inferest In the.proparty. Upon the death.of ope'of the joint tenants, his
Interest passes automatically to he suviving johit tenant(s), Thus tha Key feature of joint tenancy. s

the "right of suivivorship.” in approxivately half the siates, a special form of JTWROS betwesh spotises’

ratarrad fo as tenancy by the entirety existe, 1t s sirmiisr to JTWROS In'many ways. However, the Interests of
the tenants by thé entirety are not severable; Furthemmore, oreditors of ope fenant by the antirety cannot
reach ths property, orﬂyoreditomofboﬁspousasoandoeo mer.melnseanamuenevanﬁmﬂy

© ' onespouse owns the dabt. (Cram

6504.2
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Indemnity and Hold Harmiess Agreement

For valuable consideration, the receipt of which is: hereby acknowledged, we, David L.
Smith and Lynn A. Smith of 2 Rolling Brook Drive, Saratoga Springs, New York, on behalf of
ourselves and our héirs, devisees and assigns, jointly and severally hereby agree to releass,
indemnify, defend and hold harmless David Wojeski of 75 Troy Road, East Gmnb@. New
York, individually and as Trustee of the David L. Smith and Lyan A. Smith Ievocable Trust
dated August 4, 2004, of and from any and all claims; actions, coﬁlpﬂisatioxl, obligations, tax
assessments, liabilities, demands, contracls, agreements, judgments, at law and in 'eqpi'ty,

_ w@& in existence no{\r or which may eccrue in the future, arising out of or related to the
David L. Smith and Lynn A, Smith Irrevocable Trust dated August 2, 2004, including but not
_Hmited to, any.fmgmcial transactions, ihvgsménté, obligations or distributions, and the potential
| tax consequences thereof,‘ relating to said Trust, its Donors and its beneﬁcﬁan‘es, and any and all

‘financial institutions, third parties and government or quasi-government authorities.

: D;widL.Smith Date ’ Lynn A. Smith ~ Date

" TR0O000242



Case 1:10-cv-00457-GLS -DRH Document 261-5 Filed 01/31/11 Page 7 of 14

Exhibit E



Case 1:10-cv-00457-GLS -DRH Document 261-5 Filed 01/31/11 Page 8 of 14

UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
New York Regional Office
Three World Financial Center
New York, NY 10281

DIVISION OF , David Stoelting
ENFORCEMENT Senior Trial Counsel
(212) 336-0174 (direct)
(212) 336-1324 (fax)

July 27, 2010

BY EMAIL/US MAIL

James D. Featherstonhaugh
Featherstonhaugh, Wiley & Clyne, LLP
99 Pine Street

Albany, New York 12207

Jill Dunn
99 Pine Street
Albany, New York 12207

Re: SEC v. McGinn, Smith & Co., Inc., et al., 10-CV-457 (GLS/RFT)
Dear Jim and Jill:
We received today from Mr. Urbelis certain documents pursuant to Subpoena, including a Private
Annuity Agreement dated as of August 31, 2004, between David Smith and Lynn Smith, and the David

L. and Lynn A. Smith Irrevocable Trust, and other documents concering a David Smith life i insurance
policy.

Please produce all documents concerning the Private Annuity Agreement and any other agreements
between David Smith and/or Lynn Smith and the Irrevocable Trust, including but not limited to all
correspondence, drafts, revisions and amendments, on or before July 29 2010. Such documents are
responsive to the documents request served on Lynn Smith.

Very truly yours,

Dav1d Stoelting
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE COMMISSION,

Plaintiff;
V.

McGINN, SMITH & CO,, INC,,

McGINN, SMITH ADVISORS, LLC, : 10 Civ. 457 (GLS/DRH)
McGINN, SMITH CAPITAL HOLDINGS CORP., :

FIRST ADVISORY INCOME NOTES, LLC, :

FIRST EXCELSIOR INCOME NOTES, LLC, :

FIRST INDEPENDENT INCOME NOTES, LLC, :

THIRD ALBANY INCOME NOTES, LLC, :

TIMOTHY M. MCGINN, DAVID L. SMITH, :

LYNN A. SMITH, DAVID M. WOJESKI, Trustee of
the David L. and Lynn A. Smith Irrevocable

Trust U/A 8/04/04, GEOFFREY R. SMITH,
LAUREN T. SMITH, and NANCY MCGINN,

(X3

Defendants, :

LYNN A. SMITH, and : :
NANCY MCGINN, :

Relief Defendants, and :

DAVID M. WOJESKI, Trustee of the :
David L. and Lynn A. Smith Irrevocable :
Trust U/A 8/04/04,

Intervenor.

PLAINTIFF’S FIRST REQUEST FOR PRODUCTION OF
DOCUMENTS TO DEFENDANT DAVID M. WOJESKI, TRUSTEE OF
THE DAVID L. AND LYNN A. SMITH IRREVOCABLE TRUST U/A 8/04/04

Pursuant to Rule 34 of the Federal Rules of Civil Procedure, plaintiff Securities and
Exchange Commission requests that defendant David M. Wojeski, Trustee of the David L. and

Lynn A. Smith Irrevocable Trust U/A 8/04/04, produce the following documents at the
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Commission’s offices at 3 World Financial Center, Suite 400, New York, N.Y. 10281, on or before

October 17, 2010.
INSTRUCTIONS
1. Each Request requires the production of each responsive document in its entirety,

including all non-identical copies, drafts, and identical copies containing different handwritten
notations, without abbreviation, expurgation, or redaction.

2. Claims of privilege with respect to any document, or portidn of any document,
shall be made pursuant to Rule 26(b)(5) of the Federal Rules of Civil Procedure.

3. If any document sought by this Request once was, but no longer is, within a
responding party’s possession, control or custody, please identify each such document and its
present or last known custodian, and state: (a) the reason why thé document is not being |
produced; and (b) the date of the loss, destruction, discarding, theft or other disposal of the

‘document.

4, No part of the document request shall be left unanswered merely because an

objection is interposed to another part of the document request.

5. Unless otherwise indicated, this Request seeks documents from January 1, 2003

onward.

6. This Request is ongoing in nature, and the responding party should continue to
produce responsive documents as they are found or created on an ongoing basis.
DEFINITIONS
1. “And” as well as “or” shall be construed in either the disjunctive or conjunctive
form as necessary to bﬁng within the scope of the request any information which may otherwise

be construed to be outside its scope.
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2. “Communication” means any transmittal of information (in the form of facts,
ideas, inquiries, or otherwise). Communication includes but is not limited to, e-mail, instant

messages, faxes, text messages, notes of meetings, phone logs, and letters.

3. “Concerning” means relating to, referring to, describing, evidencing, or
constituting.
4. “Document” is defined to be synonymous in meaning and equal in scope to the

usage of this term in Federal Rule of Civil Procedure 34(a), including without limitation audio -
files, voicemail messages, electronic spreadsheets and drafts of electronic spreadsheets or other
compuierized data, including email messages (deleted or otherwise, and whether located at your
offices or at your employees’ residences or property, or on central or official databases, your

servers and backup servers, local databases, internet-based e-mail servers, individual employees’

hard drives, discs or personal digital assistants), notes, memoranda, work papers, paper files,

desk files, draft workpapers). A draft or non-identical copy is a separate document within the

meaning of this
term.

5. “G. Smith” shall mean Geoffrey R. Smith and any person or entity acting on his
behalf.

6. “LT. Smith” shall mean Lauren T. Smith and any person or entity acting on her
behalf.

7. “Lynn Smith” shall mean Lynn A. Smith and any person or entity acting on her

behalf.
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8. “Piaker & Lyons” shall mean Piaker & Lyons Certified Public Accounts, any
current or former employee of Piaker & Lyons, and any person or entity acting on its beﬁalf.

9. “Smith” shall mean David L. Smith and any person or entity acting on his behalf.

10.  “Trust” shall mean the David L. & Lynn A. Smith Irrevocable Trust U/A, dated
Augaust 4, 2004.

11.  “Urbelis” shall mean to Thomas J. Urbelis and any person or entity acting on his
behalf.

12.  “You”or “yours” shall mean to David M. Wojeski and any person or entity acting

on his behalf.

DOCUMENTS REQUESTED

1. All documents concerning the Trust, including but not limited to documents
concerning the private annuity agreement (the “Annuity Agreement”) between Smith and Lynn
Smith and the Trust. |

2. All documentsv conceming transfers of money or other assets from the Trust.

3. All documents concerning the purchase of securities, real property or other assets
by the Trust:

4, All documents concerning banking, brokerage or other accounts held by or for the

benefit of the Trust, including but not limited to account opening documents and monthly

statements.
5. All documents concerning taxes due, owing and paid by the Trust.
6. All documents concerning communications with the following persons and

entities concerning the Trust, including but not limited to, the Annuity Agreement:
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€.

f.

Smith;

G. Smith;

LT. Smith;

Lynn Smith;

Piaker & Lyons; and

Urbelis.

Dated: New York, New York
September 17, 2010

Of Counsel:
Michael Paley
Kevin McGrath
Lara Mehraban
Linda Arnold

s/David Stoelting

Attorney Bar Number 516163

Attorney for Plaintiff

SECURITIES AND EXCHANGE COMMISSION
New York Regional Office

3 World Financial Center, Suite 400

New York, New York 10281-1022

Telephone: (212) 336-0174

Fax: (212) 336-1324

E-mail: StoeltingD @sec.gov
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Stoelting, David

From: Jill Dunn {jdunn708@nycap.rr.comj

Sent: Monday, August 16, 2010 6:01 PM

To: Stoelting, David, jdf@fwc-law.com; mkaplan@gkblaw.com; 'William J. Brown'

Subject: Trustee's Verified Accounting

Attachments: itr to SEC providing trustee's verified accounting 8-16-10.pdf; Trustee's Verified Accounting
8-16-10.pdf

Please see attached.

Jill A. Dunn, Esq.

The Dunn Law Firm PLLC
99 Pine Street, Suite 210
Albany, NY 12207

(518) 694-8380 phone
(518) 935-9353 fax

CONFIDENTIALITY NOTICE:

This e-mail and any attachments contain information from The Dunn Law Firm PLLC, and are intended solely for the use of the named recipient or recipients. The information contained in
this message is confidential and/or privileged. If you are not the intended recipient or an authorized representative of the intended reciplent, you are hereby notified that any review,
dissemination, copying, use or any action or refiance on the communication is strictly prohibited by the Electronic Communication Privacy Act at 18 U.S.C. 2610-2521. If you believe you
have received this e-mail in emor, notify the sender immedtately and permanently delete the e-mail, any atlachments, and all coples thereof from any drives or storege media and destroy
any printouts of the e-mail or attachments.
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The Dunn Law Firm PLLC
99 Pine Street, Suite 210
Albany, New York 12207

(518) 694-8380 telephone
(518) 935-9353 facsimile

JHA Dunn Admitted in New York
and the District of Columbia

August 16, 2010
VIA ELECTRONIC MAIL ONLY

David Stoelting, Esq.

Senior Trial Counsel

Securities and Exchange Commission
Three World Financial Center

New York, NY 10281

Re:  SECv.McGinn, Smith & Co., Inc., et al.
Civil Action No. 10-CV-457 (GLS/DRH)

Dear Mr. Stoelting:

Enclosed please find the verified accounting required by the present Order to Show
Cause.

Very truly yours,
THE DUNN LAW FIRM PLLC
/\/\A———
By:
Jill A. Dunn

JADJjc

Cc:  James D. Featherstonhaugh, Esq.
Martin Kaplan, Esq.
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE COMMISSION

Plaintiff,
Vs,
McGINN, SMITH & CO., INC,, Case No.: §:10-CV-457
McGINN, SMITH ADVISORS, LLC, (GLS/DRH)

McGINN, SMITH CAPITAL HOLDINGS CORP.,
FIRST ADVISORY INCOME NOTES, LLC,
FIRST EXCELSIOR INCOME NOTES, LLC
FIRST INDEPENDENT INCOME NOTES, LLC,
THIRD ALBANY INCOME NOTES, LLC,
TIMOTHY M, McGINN, DAVID L. SMITH,
LYNN A. SMITH, DAVID M. WOIJESK], Trustec of
The David L. and Lynn A. Smith Irrevocable Trust
U/A 8/04/04, GEOFFREY R. SMITH,
LAUREN T, SMITH, and NANCY McGINN,
Defendants, and

LYNN A. SMITH, and
NANCY McGINN

Relief Defendant, and
DAVID M. WOJESK]I, Trustee of the
David L. and Lynn A. Smith lrrevocable
Trust U/A 8/04/04,

Intervenor.

Page 4 of 17
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VERIFIED ACCOUNTING

1, David Wojeski, hereby verily, under penalties of perjury, that the attached document
sets forth all distributions, payments or transfers from the David L. and Lynn A. Smith

Irrevocable Trust since July 7, 2010.
/;Dﬂ*‘) M/l/é THATEE
DAVID 7

Sworn to before me this 16
day of August, 2010.

ary Public

JILL A. DUNN
Notary Public, State of New York
No. 02DU50243

Qualified in Albany Coun
Commission ExpuesMeﬁerﬂrga.—__

fpril 10,01y
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All transactions since July 7, 2010

Account name

Date _ Transaction type Name Amount
Kinderhook checking 7/123/2010 wire in internal transfer 50,000.00
712612010 check Wojeski & Company CPA's (5,775.50)
7126/2010 check Wojeski & Company CPA's (8,088.50)
7/31/2010 check The Dunn Lew Firm {5,355.00)
Kinderhook Savings 712212010 deposit transfer 2,000,000.00
7/23/2010 wire out internal transfer {50,000.00)
7123/2010 wire out Lynn Smith (446,878.00)
713112010 withdrawal bank & wire fees (25.00)
713172010 deposit interest income 522.85
RMR Cash account
718/2010 wire out The Dunn Law Firm (95,741.40)
711212010 wire out Geoffrey Smith (96,500.00)
7/12/2010 wire out Lauren Smith (83,500.00)
7/16/2010 wire out Geoffrey Smith {200,000.00)
7/2212010 wire out Kinderhook Bank (2,000,000.00)
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Description

transfer from Kinderhook savings

reimbursement for title company charges paid by Wojeski & Company
trustee fees

legal fees

transfer from RMR to get interest on idle cash
transfer to Kinderhook checking

closing proceeds on property purchase

July fees

July interest

legal fees

$75,000 down payment on property, $15,160 credit card debt, $3,055 for health insurance, $3,285 living expenses
$75,000 down payment on property, $1,800 new apt lease deposit, $8,200 credit card debt

Investment in Capacity One Management, LLC - (RMR would not wire directly to the LLC)

to move money to interest bearing account
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Mehraban, Lara

From: Jill Dunn [jdunn708@nycap.rr.com]

Sent: Wednesday, August 18, 2010 3:16 PM

To: Stoelting, David; jdf@fwc-law.com; mkaplan@gkblaw.com; 'William J. Brown';
mrusso@gkblaw.com; 'Alison Cohen'; Mehraban, Lara; McGrath, Kevin

Subject: RE: Trustee's Verified Accounting

David,

The verified accounting comports with the clear language of the August 3™ Order We provided you with a
spreadsheet, prepared and verified by the Trustee, which shows “all distributions, payments and transfers out
of the Trust account on or after July 7, 2010.” There was and is no requirement to provide information
regarding acquisitions or purchases by the Trust. The accounting demonstrates that the Trustee invested
$600,000 plus closing costs to purchase property from Lynn Smith. A down payment of $150,000 was made to
Mrs. Smith by the two beneficiaries through equal distributions from the Trust of $75,000 each. The $449,878
proceeds of sale were paid directly from the purchaser (the Trustee) to the seller (Lynn Smith), which is the
customary practice in real estate transactions in this region. Neither the Trust account nor the property
acquired was subject to any asset freeze order at the time of the transaction, and there is no requirement in the
Order to Show Cause, nor any basis to infer a requirement, that we supply documents related to transactions
undertaken by the Trustee. Your queries are in the nature of discovery requests, and are premature at best.
As | indicated during the Rule 26(f) conference on Monday, | did not consent and do not intend to commence
discovery prior to the Rule 16 scheduling conference on September 2. To the extent that you and Mr. Russo
and/or Mr. Featherstonhaugh choose to do so on behalf of your respective clients, that is entirely your option.

If you have any questions, feel free to contact me.

Jill Dunn

From: Stoelting, David [mailto:StoeltingD@SEC.GOV]
Sent: Tuesday, August 17, 2010 5:45 PM

To: Jill Dunn; jdf@fwc-law.com; mkaplan@gkblaw.com; William J. Brown; mrusso@gkblaw.com; Alison Cohen;
Mehraban, Lara; McGrath, Kevin
Subject: RE: Trustee's Verified Accounting

Jill -
Thank you for your email.

The Court’s 8/3/10 Order requires “a verified accounting of all distributions, payments or transfers from the
Smith Trust on or after July 7, 2010.” This calls for more than simply a list of transfers accompanied by vague
and incomplete descriptions. Accordingly, we request that you provide us with the following information by
this Thursday, August 19.

First, the 7/23/10 transfer of $449,878 to Lynn Smith is described as “closing proceeds on property purchase.”
This is ambiguous. Please explain the nature of this transaction and the property that was purchased. Please
also explain the circumstances of this transfer, including who directed the payment of Trust funds directly to
Mrs. Smith’s account, and why the Trustee permitted the transfer to be made directly to Mrs. Smith’s account.
This transfer appears inconsistent with Mr. Wojeski’s testimony during the PI hearing that he would not allow
funds transfers directly to Mrs. Smith’s account but rather would require that all transfers go through the
beneficiaries’ accounts. Tr. at 560.
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Second, there are two transfers on July 12, 2010, to Geoffrey Smith and Lauren Smith of, respectively,
$96,5000 and 83,500, and $75,000 of each transfer was for “down payment on property.” Please identify the
location of the “property” and the purpose of each “down payment.”

Finally, please provide any documents pertaining to the above-referenced transactions, including contracts of
sale.

We are available to discuss any of these issues.
Regards.

David Stoelting

From: Jill Dunn [mailto:jdunn708@nycap.rr.com]
Sent: Monday, August 16, 2010 6:01 PM

To: Stoelting, David; jdf@fwc-law.com; mkaplan@gkblaw.com; 'William J. Brown'
Subject: Trustee's Verified Accounting

Please see attached.

Jill A. Dunn, Esq.

The Dunn Law Firm PLLC
99 Pine Street, Suite 210
Albany, NY 12207

(518) 694-8380 phone
(518) 935-9353 fax

CONFIDENTIALITY NOTICE: .
This e-mail and any attachments contain information from The Dunn Law Firm PLLC, and are intended salely for the use of the named recipient or recipients, The information contained in

this message is confidential andfor privileged. If you are not the intended recipient or an authorized representative of the intended recipient, you are hereby notified that any review,
dissemination, copying, use or any action or refiance on the communication is strictly prohibited by the Electronic Communication Privacy Act at 18 U.8.C. 2510-2521. If you befieve you
have received this e-mail in error, notify the sender immediately and permanently delete the e-mall, any attachments, and all copies thereof from any drives or storage media and destroy
any printouts of the e-mail or attachments.
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May. 5. 2010 4:21PM - No. 0028 P 1

FEATHERSTONHAUGH,
WILEY & CLYNE, LLP

ATTORNEYX AND CGOUNSELLDRE AT LAW

99 PINE STREET . e PHONE: (518)436-
AIBANY, NEW YORK 12207 " WEBSITE! FWC-LAW.COM ; . Fax: (518)427- -

o FACSIMILE LEAD SHEET

This facsimile transmission is Intended only for the use of thé individual or entity to which it is addressed,

and may contain confidential information belonging to the sender which is protected by attorney-client

privilege. If you are not the intended recipient, you are hereby notified that any disclosure, copying,

distribution, or the taking of any action in reliance on the conrent of this information is strictly prohibited,

If you have received this mmmion in error, please lmmedx'a!eb' rotify us by telephone to arrange for
" the reium of thz docwnenm i

TO: David Stoe'lﬁi‘zg

FAXNO.: (212)336-1324

FROM:  JamesD, Fegtﬁqtsfohﬁéﬁgh

DATE:  May5,2010 |

RE: - Securities and Exchange Commission v. McGinn, Smith & Co., Inc. et al
Case No: 1 10-CV-457 (GLS/DR.H)

NO. OF PAGES TO FOLLOW: 3
CALL Christine at (518) 436-0786 IF MATERIAL IS NOT LEGIBLE

| (WD025588.1)
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L

FEATHERSTONHAUGH,
WILEY & CLYNE, LLP

ATTORNEYS AND COUNSELLORS AT LAW

99 Pivg StreEr
ALBANY, NBW YORK 12207
JaMBs D, FEATHERSTONHAUGH TTH: FWCLAW.COM PuoNg: (518) 436-0786
jdf@fwe-law.com ) Fax: (518) 427-0452
May 5, 2010

Via Facsimile Trensmission (212) 336-1324

David Stoclting

Senior Trial Counsel

U.S. Securities and Exchange Cornmission
Three World Financial Center

New York, New York 10281

RE: SEC v. McGinn, Smith & Co,, Ing., ¢t al., 10-CV-447 (GLS/DRH)

Case No: 1-CV-457

Dear Mr. Stoelting:

Attached is the individual accounting requested in paragraph III of the current Consent
Order. Please note that the statement does not detail current miscellaneous bills which had been
received by Mrs. Smith since the imposition of the asset freeze which she cwrrently estimates to

total $20,000. ,
Very Truly Yours,
Featherstonhaugh, Wiley z CQ;; LLP
/é:;ﬂmstonhaugh
JDF:cx
Enclosure '

ce:  Michael Koenig, Esquire

(WD029619.1)
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May. 5. 2010 4:22PM No. 0028 P 3

Lynn A. Smith
Statement of Net Assets
As of March 31, 2010
Market Value

Cash

Chacking (BOA # [N 257) (a5 of 3/25/10) $ 1878
Indlvldun:‘ m&mmum e

RMR inagemsnt, I $ 29279 »

(account hekd at Dinosaur Securities, LLC) .

Investment Accounts

RMR Wealth Management, LLC (I $ 2,118,511

CMET Financlal Holdings, Inc $§ 600,000 (v

First Virtual Communications, Inc 0 meE
Loans Receivable

T. McGinn (3200,000 face vaiue) 3 0 @

T. McGinn ($15,000 face value) $ 0 @
Unpriced Investments/Loans Receivable

Coventry Carafink $ 180,000

Mobj 5 25,000 (»

Benchmark Trust $ 150,000 3

$ 306,000 3@

$ 829,000 (s

Camp:
Bator Road
Broadaibin, New York $ 600,000 (»
Peraonal Proparty ' :
Furniture ($80,000), jewsiry ($180,000), artwork ($15,000) $..218000
Totel Estimated Vaiue of Net Assots : $ 5.024463
Notes:

{1 Huddmmurmuc.butndwwwkhhm
{2) Assumed worthieas as of ¥/31/10 .

@) Estimated fair marnket values providsd by owner

) Nuofso%ofmawmwmmmoasm.ooa
(5} Net of morigage dabt of $5874,000

{WD029618.1}
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, May 5 200 4:22PM ‘ . 4 No. 0028 P. 4

. VERIFiCATION:
- LLynn A. Smith have reviewed a document dated as of March 31, 2010 prepared
& a compﬂaﬁon\by Johﬁ D’Aieb, CPA as noted in his attached letter dated May 3, 2010.
I providcd the informﬁion .to Mr. D"Aleo to .assist-him in hisvp'réparation of this
document ‘and I have personally rewewed the document and' believe that it fairly

mpresenis my own pcrsonal assets, hablhues and gcncral financial condition as of March

31,2010,

. Sworn to before me this 5% day

-‘??Ziﬁaw

» Christine E Reed i
A\ Notary Public « Stats of New York
{ ; " No. 91IREG117531
SRS Qualiied in Schanactady County
wr” My Commisaion Expimm Octobar 25, 2012
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Exhibit 1
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INDEMNITY AQRE'EL@_NIA
' For valuable consideration, the rc;:cipt of which is hereby ackﬁowlcdged We; David L.
- ——Smith and Lynn A. Smith of — Saratoga Springs, New York, on behaif of
ourselves and our hcn's devisees and assigns, )omﬂy and severally hercby agree to releasc |
| - indemnify, defend and hold. harmless Thomas J. Urbehs of 6 Eastman Road,. Andover -
- Massachusetfs mdmdually and as Trustee’ of the Davxd L. Smith and Lynn A, Smﬂ]l Irrevocablc
- Trust dated August 4, 2004, of and from any and all clauns actions, compensation, obligations, |
tax assessments, lisbilities, demands, contracts agmements Judgm ente, at law 2nd in 2 '
whether in exxstence now or which may accruc in thc fut.ure, arising out of or related to the
David L. Smith & Lynn A. Smith Irevocable Trust dated August 4, 2004 wit‘h‘ Thomas ¥,
Urbelis, Trustee, incxucii'ng but not limited':o,' financial transactions and obligations with
National Fmancxal Semces LLC McGinn: Smith & Co., Inc and any and all other ﬁnancm] '
msututxons and. :government authonnes '

,//% @% 7 M

" David L, Snntﬁ nA Smxth" . Date
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Thomas J. Urbelis

From: ‘ System Administrator-

To: gsmith@mmwm.com

‘Sent: Thursday, April 22, 2010 8:57 AM
Subject: - Undeliverable: David and Lynn Smith Trust

Your message did not reach some or all of the Intended recipients.

Subject: David and Lynn Smith Trust
Sent: 42212010 B:56 AM

The foltowing recipient(s) could pot be reached:
gsmith@rmrwm.com on 4/22/2010 8:57 AM

There was 2 SMTP commisnication problem with the reaplem's emal server. Pleasecontactyoursystemadmwmtor
<uf-fs.uf-law.int #5.5.0 smtp 550 invalid manltmo



