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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE
COMMISSION,

Plaintiff,
VS~ Civil Action No. 1§-cv-457(GLS/RFT)

MCGINN, SMITH & CO., INC., et al.,

Defendants.

NOTICE OF MOTION

PLEASE TAKE NOTICE, that upon the annexed Affidavit of Charles C.
Swanekamp, Esq. and the Memorandum of Law and upon all prior pleadings and proceedings
heretofore had herein, a Motion will be made as follows:

DATE, PLACE AND TIME OF MOTION: The date and time of the motion
will be determined by the Court, with the location to be at the James T. Foley U.S. Courthouse,
445 Broadway, Albany, New York 12207 before the Hon. David R. Homer, Magistrate Judge.

TYPE OF MOTION: Ronald L. Simons, a non-party to this action, seeks to
quash a subpoena to appear and testify pursuant to Fed. R. Civ. Pro. 45(c)(3)(A).

DATED: November 5, 2010
Respectfully submitted,

JAECKLE FLEISCHMANN & MUGEL, LLP

T o ”4;4\ ——

By
Charles C. Swanekamp’E (60& )
Atiorneys for Ronald L. Sim

12 Fountain Plaza, Suite 800
Buffalo, New York 14202
Telephone: 716.856.0600

Fax: 716-856-0432




TO:
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Lara S. Mehraban, Esq.

E-Mail: cswanekampi@jaeckle.com
and

Brian Devane, Esq. (501138)

LAW OFFICE OF BRIAN DEVANE
Of Counsel

600 Broadway

Albany, New York 12207-2235
Telephone: 518.475.9845

Fax: 518.475.9846

E-Mail: bdevane(@devanelaw.com

Securities and Exchange Commission

3 World Financial Center, Room 400
New York, New York 10281
Telephone: 212.336.0591

E-mail: Mehrabanl@sec.gov
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE
COMMISSION,

Plaintiff,
—vs- Civil Action No. 16-cv-457(GLS/RFT)

MCGINN, SMITH & CO., INC,, et al.,

Defendants.

AFFIDAVIT OF CHARLES C. SWANEKAMP
IN SUPPORT OF MOTION TO QUASH
PURSUANT TO FED. R. CIV. PRO. 45(c)(3){(A)

STATE OF NEW YORK )
) ss.:
COUNTY OF ERIE )

CHARLES C. SWANEKAMP, being duly sworn, deposes:

1. I am a partner in the law firm of Jaeckie Fleischmann & Mugel, LLP,
attorneys for Piaker & Lyons, CPA (hereinafter "Piaker") and Ronald L. Simons (hereinafter
"Simons") as President and Principle of Piaker. 1 am licensed to practice in the State of New
York and am duly admitted to practice in the United States District Court for the Northern

District of New York. I make this affidavit based upon personal knowledge.

2. On or about April 23, 2010, Piaker was served with a Subpoena to Testify
Before the Grand Jury ("Grand Jury Subpoena') issued upon the application of Elizabeth C.
Coombe, Assistant United States Aftorney (hereinafter "AUSA Coombe"} , a copy of which is

annexed hereto as Exhibit "A''.
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3. Pursuant to the terms of the Grand Jury Subpoena, the custodian of
records for Piaker was to appear before the Grand Jury for the Northern District of New York on
May 6, 2010. The custodian was also required to produce certain documents relfated to

accounting which Piaker performed for the named defendants in this action.

4. After several months of discussions, Piaker produced over twenty

thousand responsive documents to the Grand Jury Subpoena.

5. Several discussions were also had with AUSA Coombe regarding her
meeting with Ronald 1. Simons, the President of Piaker in connection with the documents
produced. Specifically, Mr. Simons, as a Principle at Piaker, was primarily responsible for all

work performed by Piaker for the Defendants.

6. After some negotiations, it was agreed that Mr. Simens, accompanied by
myself and Brian Devane, Esq., would meet with the AUSA Coombe in Albany on September 2,

2010 and that Mr. Simons would have use immunity for that meeting.

7. On September 2, 2010, Mr. Simons was presented for an interview with
AUSA Coombe. AUSA Coombe had also invited a special criminal investigator with the
Internal Revenue Service to the meeting. After some initial questioning, it became apparent that
AUSA Coombe wanted to question Mr. Simons on activity beyond that which was the initial

premise for the Grand Jury Subpoena. As a result, I terminated the meeting.

8. On or about September 17, 2010, Piaker was issued a Subpoena to
Produce Documents, Information, or Objects or to Permit Inspection of Premises in a Civil

Action (hereinafter "First SEC Subpoena®), a copy of which is annexed hereto as Exhibit "B",
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by Lara S. Mehraban, Esq. of the Securities and Exchange Commission ("SEC") in connection

with this action.

9. After several discussion with Ms. Mehraban, our office produced several
thousand documents, all of which had also been previously produced to the United States

Attorneys' Office.

10. By letter dated October 20, 2010, AUSA Coombe informed Mr. Devane,
that Mr. Simons was now a target of a grand jury investigation.” A copy of the October 20, 2010

letter is annexed hereto as Exhibit "C".

i1, On October 20, 2010, Ms, Mehraban, on behalf of the SEC, issued to Mr.
Simons, a Subpoena to Appear and Testify at a Hearing or Trial in a Civil Action (hereinafter

"Second SEC Subpoena™), a copy of which is annexed hereto as Exhibit "D".

12, As evidenced by the documents produced in this action, Mr. Simons, on
behalf of Piaker, prepared and filed corporate tax returns for Defendant McGinn Smith & Co.,

Inc. as well as for Messrs. McGinn and Smith personally.

13. Based upon discussions with AUSA Coombe, it is these very tax returns
which form the basis of the United States Attorney's Office target letter. Furthermore, it is these
same returns which the Plaintiff SEC seeks to question Mr. Simons about at the hearing currently

scheduled before this Court on November 16, 2010.

14, [ have advised Ms. Mehraban that Mr. Simons is now deemed a target of a
grand jury investigation and in correspondence dated October 29, 2010 (Exhibit "E") requested
that the subpoena be withdrawn based on the fact that since he was identified as a target of the

investigation, he would be asserting his Fifth Amendment right against self incrimination and
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decline fo answer the questions posed. Ms. Mehraban has insisted, unfortunately, that

Mr. Simons appear at the November hearing.

15, My telephone conference with Ms. Mehraban was November 1, 2010 and
constitutes compliance with Local Rule 7.1(d)(1) which requires a good faith effort on resolving

a discovery dispute.

16.  Based upon the actions taken by AUSA Coombe, Mr. Simons has no
option but to assert his 5th Amendment right at the hearing as any testimony in connection with
this action will prejudice his interests with respect to the United States Attorneys’ Office
investigation, specifically since both the SEC and AUSA Coombe predicate their questioning on

Mr. Simon's preparation of the same tax returns.
17.  The relief herein sought has not been previously requested.

18.  Itisrespectfully requested that this Court quash the subpoena in all

respects, and for such other and further relief as this Court deems proper.

C TSy

Uh—

Charles C. Swanekamp (601346)
12 Fountain Plaza, Suite-%L
Buffalo, New York 14202
Telephone: 716.856.0600

Fax: 716-856-0432

E-Mail: cswanekamp@jaeckle.com

Sworn to before me this
5th day of November, 2010.

/ﬂ’{f ﬁ;;'-‘;»/ %@ 4"";?’:4 ’
7 (No}a{y Public) / /

SUSAN 8. MIGAJ
Wotary Public, State of New York
Qualified in Erie County :
Commission Expires September 30, 20 &4
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EXHIBIT A
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AD110 (Rev, 12/89) Subpoens to Testify Before Grund Jury

UNITED STATES DISTRICT COURT

B e o |

NORTHERN DISTRICT OF NEW YORK
TO:  Custodian of Records . :
Plaker & Lyons ; SUBPORNA TO TESTIFY
Certified Public Accountents BEFOLY GRAND JURY
SUBPOENA FOR:
% PERSOW & DOCUMENT(S) OR OBJECT(S)

YOU ARE HEREBY COMMANDED to appear and testify before the Grand Jury of the United States District
Court at the place, date, and time specified below.

PLACE : COURTROOM
U‘NE"‘E& STATES GRAND FURY Crand Jury T, 44 Floor
NORTHERN DISTRICT OF NEW YORK
JAMBS T FOLEY US, COURTHOUSE DATE ARD TIME
445 BROADWAY '
ALBANY, NEW YORK j Thursday, May 6, 2010@10:00 s.m.

YOU ARE ALSO COMMANDED 10 bring with you the following document(s) or object(s)*

Flease See Attached

O Plenss see additional information on reverse.

This subpoena shall remain in effect until you are granted leave tw depart by the court or by an officer acting on
behalf of the court.

“TLERK ‘ B HATE
LAWR.ENCEK BAERJ\?EAN
{By) Deputy erk %{ April 23, 2010
: ‘F LN r NAMh ADDRESS AND PHONE NUMBER. O!“ ABSISTANT U.S. ATTORNEY
Thiz su A i tssucd on application’, .

of the United States ot'ﬁunmca T Ehzabeth C. Coombe, Asgistant U.S, Atioroey
ooy ‘ James’!‘ Foley LLE, Courthouse

445 Browiway, Room 218

Albuny, New York 12207

® If not spplicably, entor “rnong™.,
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AOHG (Rev. 12/49) Subpocna to Testify Before Grand Jury

RETURN OF SERVICE @

DATE . s . | PLACE
RECEIVED S R
" BY SERVER ‘ R DU ‘
DATE PLACE
SERVED
SERVED OW (PRINT NANE)
SERVED BY (PRINT NAME) — T TIE
S.TATEI&IEN_T OF SERVICE FEER
TRAVEL CERVICTA TGTAL

... ;. DECLARATION OF SERVER @

I declare under penalty of pérjuij under the laws of the United States of America that the forepoing information
confalned in the Proof of Service,is true-and correct. '

Exeouted on e ( L -
: DATE SHINATURE OF SERVER

ADURESS OF SERVER

ADDITIONAL INFORMATION

i - I I S
oy ALY S
Yoy . AT FE
. ) S T ook, Sl
(43} As to who roay serve a subpoons snd the manter of i setvice sex Rule F7(d). Federsl _Ruiez_\ of Crim h\h} Frocedure, u’%\f%t; fis{c), Fadaral Fujes of Civil
Procedues, : ’ VLT, TEE e
{2 “Fegs anid milense reod ot be tendersd 1o the witnoss wpon gervics of & subposns jssued on bohalf of lrfq Uinitod $tates or an officaror ng‘v:nay theteo!

(Ruffer 45(c), Federn! Rules of Civii Precedures Rale 190d), Federil Rides af Crimbiuil Provedyre) or oo beklf of Chrtain.indigent prtics bad criminal
defendunts who are unsble to pry such costs (28 USC (R3S, Rote 17(5:}}‘__13{2;1{.:_!?11‘&1!405 of Criming Procddurey™! " | (R g

e o m—— e PP e —"+ pi—— 1 B
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ATTACBMENT TO GRAND JURY SUBPOENA _
TO PIAKER & LYONS CERTIFIED PUBLIC ACCOUTANTS

i. DOCUMENTS TO BE PRODUCED: For the period August 1, 2003 through the
present, any and all documents within your possession and control related to Timothy M.
McGinn, David R. Smith, Thomas E. Livingston, and/or any of the foliowing entities:

alseT 1P LLC

Cruise Charter Ventures LLC

Cruise Charter Venture Trust 08

First Advisory Income Notes, LLC (FAIN)
First Excelsior Income Notes, LLC (FEIN)
First Independent Income Notes, LLC (FIIN)
Firstline Sentor and Jundor Trusts §7
Fortress Trust 08

Integrated Excelience Senior and Junior Trusts 8
ME&S Partners

MeGinn, Smith & Co, Iuc.

McGinn, Smith Advisors, LLC

McGinn, Smith Asset Management Corporation
MoeGinn, Smith Capital Holding Corporation
MeGinn, Smith Capital Management LLC
MeGinn, Smith Group LLC

MoGinn, Smith Holding, LLC

MceGinn, Smith Licensing Company LLC
MeGinn, Smith Transaction Funding (MSTF)
Mr, Cranbesty, LLC

NEI Capital LLC

Pine Street Capital Partners

TDM Cable Funding LLC

TDM Cable Trust 06

TDM Cabie Trust 08

TDOM Luxury Cruise Trust 07

TDM Verifier Trust 07

TDM Verifier Trust 7R

TDM Verifier Trust 08

TDM Verifier Trust 08R

TDM Verifier Trost 09

TDM Verifier Trust 11

TDMM Benchmark Trust (09

TDMM Cable Funding LLC

TDOMM Cable Junior and Senior Trusts 09
Third Albany Income Notes, LLC (TAIN)
Verfier Capital LLC
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including, but not limited to any and all books, records, bank statements, canceled checks,
deposit tickets, work-papers, financial statements, correspondence and other pertinent documents
furnished by or on behalf of the above named individuals and entities for the preparation of state
and federdl income tax returns and for any other entity in which cither or both of them have a
financial interest, including but not limited to:

. (8  Anyand all records used in or resulting from the preparation of federal and state
income tax returns consisting of but not limited to work-pepers, notes, PEPETS,
memaoranda and corregpondence used or prepared by vou relative to the
preparation of the aforcmmtioncd returns.

(by  Copies of federal and state income and payroll tax returns, state safcs tax returns
and amended tax returns,

(¢} All records, books of account and other documents or papers related to financial
transactions of the principats,

(d) Al client billing records relative to this client to include records disclosing the
dates and types of service rendered; client sccount cards; billing invoices; records
reflecting the dates, amounts, purpose, and method of all payments (cash or
check); and all correspondence with this client.

RECORD FORMAT: In addition to hard copies, revords are reguested in the form of magnetic
medis. Data rhay be provided in 3 % inch disketies or compact disks {Cs). ASCI! fixed length
fileg are preferred, however, ASCH delimited format is acrmptabie A record layout for the data
is also requested,
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2.  DEFINITIONS: Unless explicitly stated otherwisc, the following words or phrases used

herein shall be construed as follows:

%
R4

"Document’” or "records’ refers to all written or graphic matter, |
however produced or reproduced, or to any other tangible permanent
record, and, without limitation, including, among other things, digital data
stored on hard drives, thumb drives, floppy discs, od’s or any other
format, meta data, all video and audio recordings, electronic mail, letters,
correspondence, records, memoranda, minutes, notes, summaries,
telephone records, books, schedules, reports, studies, appraisals, analyses,
lists, interviews, books of account, telegrams, notes and minutes of
meetings, interoffice communications, results of investigations, working
papers, computer data, papers similar to any of the foregoing and other -
writings of every kind of description (whether or not actually used, and
including drafts of all decuments), and including not only-originals of such
documents but all photastatic or microfilmed copies in whatever form, and
all sound records or electronic data compitations in whatever form.

“Financisl Records” includes, but is not limited to, bank account
staiements, deposit slips, deposit items, checks, brokerage statements,
wires, and money transfers,

A document "relating or incident to”' a given subject matter means any
document or commaunication that constitutes, containg, embodies,
comprises, reflects, identifies, describes, analyzes, or is in any way
pertinent to that subject, including, without limitation, documents
concerning the presentation of other documents, '

A document within your "possession and contre!” includes not only
those in your direct possession, but also those documents in the possession
of another person which you have the right to claim or possess.

"Document(s)" alse inchudes alf items which are subject to & claim of
privilege. If any such documents are responsive to the subpoena, each
page of the "privileged” document will be numbered consecutively, and
placed in a sealed envelope to be held by the custodian until directed
otherwise by the Court. The custodian will then provide the Grand Jury
with a log which includes the following information with respect to each
document withheld; the page numbers assigned, the date, its author,
primary and secondary addresses, the type of document (¢.g., letter, memo,
report), the client, the attorney, a general description of the subject matter
of the document, and which privilege which is claimed.
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EXHIBIT B
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UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
NEW YORK REGIONAL OFFICE
3 WORLD FINANCIAL CENTER . WRITER’S DIRECT DIAL LINE
ROOM 400 ‘LARA SHALOV MEHRABAN
NEW YORK, NEW YORK 10281-1022 {212} 336-0591
Mehrabanl.@sec.gov

September 17, 2010

Bv Email and First Class Mail

Ronald L. Simons, CPA

President

Piaker & Lyons, Certified Public Accountants
92 Hawley Street

P.O. Box 1330

Bmghamton, NY 13902-1330

(607) 729-9373

rsimons@pnlcpa.com

" Re:  SECv. McGinn Smith & Co., et dl.,
' No. 10 Civ. 457 (NDNY)

Dear Mr. Simons:

Enclosed is a subpoena issued to Piaker & Lyons, Certified Public Accountanis, in the
above-referenced action. The subpoena requires that you produce documents to the SEC at the
address listed above by October 1, 2010, at 2 p.m.

Thank you for your prompt attention to this matter. Please feel free to coniact me with

any questions. 'If you are unable to reach me, please contact Linda Arnold at (212) 336-0022 or
Michael Paley at (212) 336-0145.

~ Lara Shalov Mehraban
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AD BEE {Rev. 36/09) Subpoena to Produce Documents, Information, or Objects or to Permit Inspection of Premises in a Civil Action

UNITED STATES DISTRICT COURT

for the
Northern District of New York

Securities and Exchange Commission

Plaintifi’
V.

McGinn, Smith, & Co., Inc., et ak.

Civil Action No, 10-CV-457 (GLS/RFT)

(If the action is pending in another district, state where:

et S e e e g

Defendant }

SUBPOENA TO PRODUCE DOCUMENTS, INFORMATION, OR OBJECTS
OR TO PERMIT INSPECTION OF PREMISES IN A CIVIL ACTION

To: Piaker & Lyons, Certified Public Accountants _
Alin, Ronaid L. Simons, President, 92 Hawley Street, P.O. Box 1330, Binghampton, NY 13802-1330

: @f Production: YOU ARE COMMANDED to produce at the time, date, and place set forth below the following
documents, slectronically stored information, or objects, and permit their inspection, copying, testing, or sampling of the
material: See Attachment.

i Place: gecurities and Exchange Commission, 3 World  Date and Time:
Financial Center, Suite 400, New York, NY 10281

E Attn: Lara Shalov Mehraban 10/01/2010 2:00 pm

O Inspection of Premises: YOU ARE COMMANDED to permit entry onto the designated premises, land, or
other property possessed or conirolied by you at the time, date, and location set forth below, so that the requesting party
may mspect, measure, survey, photograph, test, or sampie the property or any designated object or operation on it.

Place: Date and Time:

The provisions of Fed. R. Civ. P. 45(c), relating to your protection as a person subject to a subpoena, and Rule
45 (d) and (e), relating to your duty to respond to this subpoena and the potential consequences of not doing so, are

attached,
'/
CLERK OF COURT _ /
OR o

Signature of Clerk or Deputy Clerk Attorney’s signature

Date: . 09/47/2010

The name, address, e-mail, and telephone number of the attorney representing (name of parsy)  Securities and Exchange
Commission » Who issues or requests this subpoena, are:

Lara Shalov Mehraban, Securities and Exchange Cammission, 3 World Financial Center, New York NY 10281
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AQ 88B (Rev. 06/09) Subpoena to Produce Documents, Information, or Objects or to Permit Inspection of Premises in a Civit Action(Page 3)

Federal Rule of Civil Precedure 45 (¢), (d), and (e) (Effective 12/1/07)

(¢} Protecting a Person Subject to 2 Subpoena.

{1) Avoiding Undue Burden or Expense; Sanctions. A party or
attorney responsible for ssuing and serving a subpoena must fake
reasonable sieps to avoid imposing undue burden or expense on &
person subject to the subpoena. The issuing court must enforce this
duty and impose an appropriafe sanction — which may include lost
carnings and reasonable attorney’s fees — on a party or attorney
who fails to comply.

(2) Command to Produce Materials or Permit nspection.

(A) Appearance Not Reguired. A person commanded to produce
documents, electronically stored information, or tangible things, or
to permit the inspection of premises, need not appear in person at the
place of production or inspection unless also commanded to appear
for a deposition, hearing, or trial,

(B) Objections. A person commanded to produce documents or
tangible things or to permit inspection may serve on the party or
attorney designated in the subpoena a written obiection to
inspecting, copying, testing or sarmpling any or ali of the materials or
to inspecting the premises —-or to producing electronically stored
information in the form or forms requested. The objection must be
served before the earlier of the time specified for compliance or 14
days after the subpoena is served. If an objection is made, the
following rules apply:

{i} At any time, on notice to the commanded person, the serving
party may move the issuing court for an order compelling production
or inspection.

{ify These acts may be required only as directed in the order, and
the order must profect a person who is neither a party nor a party’s
officer from significant expense resulting from compliance.

(3} Quashing or Modifying ¢ Subpoena.

{A) When Required. On timely motion, the issuing court must
quash or modify a subpoena that:

(iy fails 1o allow a reasonable time to comply;

{if) requires a person who is neither a party nor a party’s officer
1o travel more than 100 miles from where that person resides, is
employed, or regularly transacts business in person -~ except that,
subject to Rule 45(c)3HBY(iii), the person may be commanded to
attend a trial by traveling from any such place within the state where
the trial is held;

{iti) requires disclosure of privileged or other protected matter, if
no exception or waiver applies; or

{iv) subjects a person to undue burden.

{B) When Permiited. To protect a person subject to or affected by
a subpoena, the issuing court may, on motion, quash or modify the
subpoena if it requires:

(i} disclosing a trade secret or other confidential research,
development, or commercial information;

{ii} disclosing an unretained expert’s opinion or information thai
does not describe specific occurrences in dispute and results from
the expert’s study that was not requested by a party; or

(iii} a person who is neither 2 party nor a party’s officer to incur
substantial expense to trave] more than 100 miles to attend trial.

(C) Specifiing Conditions as an Alternative. In the circumstances
described in Rule 45(c)(3)(B), the cowrt may, instead of quashing or
modifying a subpoena, order appearance or production under
specified conditions if the serving party:

(i) shows a substantial need for the testimony or material that
cannot be otherwise met without undue hardship; and

(ii) ensures that the subpoenaed person will be reasonably
compensated.

(d) Duties in Responding to a Subpoena.

(1) Producing Documents or Electronically Stored Informatior,
These procedures apply to producing documents or electronically
stored information: .

{A) Documents. A person responding to 2 subpoena o produce
documents must produce them as they are kept in the ordinary
course of business or must organize and label them to correspond to
the categories in the demand.

(B} Form for Producing Electronically Stored Information Not
Specified. If a subpoena does not specify a form for producing
electronically stored information, the person responding rust
produce it in a form or forms in which it is ordinarily maintained or
in a ressonably usable form or forms.

(O Electronically Stored Information Produced in Only One
Form. The person responding need not produce the same
electronically stored information in more than one form.

(B} Inaccessible Electronically Stoved Information. The person
responding need not provide discovery of electronically stored
information from sources that the person identifies as not reasonably
accessible because of undue burden or cost. On motion to compel
discovery or for a protective order, the person responding must show
that the information is not reasonably accessible because of undug
burden or cost. If that showing is made, the court may nonetheless
order discovery from such sources if the requesting party shows
good cause, considering the limitations of Rule 26(b)(2XC}. The
court may specify conditions for the discovery.

(2} Claiming Privilege or Protection.

(A) Information Withheld, A person withholding subpoenaed
information under a claim that it is privileged or subject to
protection as trial-preparation material must:

(i) expressly make the claim; and

{il) describe the nature of the withheld documents,
communications, or tangible things in a manner that, without
revealing infonmation itself privileged oy protected, will enable the
partics to assess the ciaim.

(B) Information Produced. If information produced in response to a
subpoena is subject to a claim of privilege or of protection as trial-
preparation material, the person making the claim may notify any
party that received the information of the claim and the basis for it.
After being notified, a party must promptly return, sequester, or
destroy the specified information and any copies it has; must not use
or disclose the information until the claim is resolved; must take
reasonable steps to retrieve the information if the party disclosed it
before being notified; and may promptly present the information to
the court under seal for a determination of the claim. The persen
who produced the information must preserve the information until
the claim is resolved. :

(e} Contempt. The issuing court may hold in contempt a person
who, having been served, fails without adequate excuse o obey the
subpoena. A nonparty’s failure to obey must be excused if the
subpoena purports to require the nonpariy to attend or produce at a
place outside the limits of Rule 45(c)(3)( A1)
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SUBPOENA ATTACHMENT
Piaker & Lyons, CPA
September 17, 2010

INSTRUCTIONS

1. This Subpoena requires the production of each responsive document in its
entirety, including all non-identical copies, drafls, and identical copies confaining different
handwritten notions, without abbreviation, expurgation, or redaction.

2, Claims of privilege with respect to any document, or portion of any document,
shall be made as required by Rule 45(d)}(2) of the Federal Rules of Civil Procedure.

3. If any document sought by this Subpoena once was, but no longer is, within your
possession, control or custody, please identify each such document and its present or last known
custodian, and state: () the reason why the document is not being produced; and (b) the dafe of
the loss, destruction, discarding, theft or other disposal of the document.

4. Unless otherwise indicated, this Subpoena seeks documents from January 1, 2003
onward. . |

5. This Subpoena is ongeing in nature, and you should continue to produce
responsive documents as they are found or created on an ongoing basis.

DEFINITIONS

1.. “And” as well as “or” shall be construed in either the disjunctive or conjunctive
forin as necessary o bﬁng within the scope of the request any information which may otherwise
be construed to be outside its scope.

2. “Communication” means any transmittal of information (in the form of facts,

ideas, inquiries, or otherwise}, and includes without limitation e-mail, instant messages, faxes,

text messages, notes of meetings, phone logs, and letters,
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3. “Concerning” means relating to, referring to, describing, evidencing, or
constituting.
4. “Document” is defined to be synonymous in meaning and equal in scope to the

usage of this term in Federal Rule of Civil Procedure 34(a), including without limitation audio
files, voicemail messages, electronic spreadsheets and drafts of electronic spreadsheets or other
computerized data, including email messages (deleted or otherwise, and whether located at your

offices or at your employees’ residences or property, or on central or official databases, your
servers and backup servers, local databases, internet-based e-mail servers, individual employees’
hard drives, discs or personal digital assistants}, notes, memoranda, work papers, paper files,
desk files, draft workpapers). A draft or non-identical copy is a separate document within the
meamning of this term.

5. “FAIN" shall mean First Advisory Income Notes, LLC, as well as any
subsidiaries, predeceésors, successors or affiliated entities, and any present and former directors,
officers, employees, agents, attorneys, consultants, representatives and independent contractors
of thé foregoing entities.

6. “FEIN” shall mean First Excelsior Income Notes, LLC, as well as-any
subsidiaries, predecessors, successors or affiliated entities, and any present and former directors,
officers, employees, agents, atiorneys, consultants, representatives and independent contractors
of the foregoing entitiés.

7. “FIIN” shall mean First Independent Income Notes, LLC, as well as any
subsidiaries, predecessors, successors or affiliated entities, and any present and former directors,
officets, employees, agents, attorneys, consultants, representatives and independent contractors

of the foregoing entities.
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8. “L. Smith™ shall mean Lynn A. Smith and any person or entity acting on her
behalf. | |

9. “McGinn” shall mean Timothy M. McGinn and any person or entity acting on his
behalf.

10. “McGinn Smith Entities” or “McGinn Smith Entity” shali mean all of or any of
the entities known as McGinn, Smith & Co., Inc., McGinn, Smith Advisors, LLC, and McGinn,
~ Smith Capital Holdings Corp., as well as any entity or trust in which any of them, Smith, and/or
MecGinn have or had a controlling interest, any subsidiaries, predecessors, successors or affiliated
entities, and any present and funner directors, officers, employees, agents, trustees, atiomeys,
consultants, representatives and independent contractors of the foregoing entities, including, but
- not limited to, the entities identified in Exhibit A to the Preliminary Injunction Order, dated July
22, 2010 (attached hereto as Exhibit A).

11.  “Smith” shall mean David L. Smith and any person or entity acting on his behalf,

12. “TAIN” shall mean Third Albany Income Notes, LLC, as well as any
subsidiaries, predecessors, successors or affiliated entities, and any present and former directors,
officers, employees, agents, attomeys, consultants, representatives and independent contractors
of the foregoing entities. |

13. “Trust” or “Trusts” shall mean Firstline Jr. and Sr. Trusts 07 offerings, TDM
Ca’ﬁie Trust 06, TDM Luxury Cruise Trust 07, TDM Verifier Trust 07, TDM Verifier Trust 08,
Cruise. Charter Venture Trust 08; Fortress Trust 08, Integrated Excellence Jr. and Sr. Trusts 08,
TDM Cable Trust 08, TDM Verifier Trust 09, 'Ifi)MM_BencIunark Trust 09, TDMM Cable Jr.

~ and Sr. Trust 09, TDM Verifier Trust 07R, TDM Verifier Trust 08R, or any other offering for

which any M.éGinn Smith Ehtity acted as placement agent.
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: 1 4. “You” or “your” shall refer to Piaker & Lyons, Certified Public Accountants, as
well as any subsidiaries, predecessors, successors or affiliated entities, and any present and
former directors, officers, employees, agents, attorneys, consultants, representatives and
mndependent contractors of the foregoing entities.

DOCUMENTS SUBPOENAED

1. All documents concerning FAIN, FEIN, FIIN, TAIN, the Trusts and the MS

Entities, including but not limited to:

{(a) draft and final retention or engagement letters, or other documents that define
the nature, scope and terms of work performed by you;

(b) internal and external correspondence {including but not limited to documents
concerning communications with McGinn and Smith and any current or former
employees of FAIN, FEIN, FIIN, TAIN, any Trust or any MS Entity);

(c} invoices and receipts of payment (including copies of checks);

(d) desk files;

(¢} all draft and final work papers (including all indexes describing work papers
and any referencing system or abbreviations used);

(1) all documents provided to you by McGimn, Smith, FAIN, FEIN, FIIN, TAIN,
any Trust or any MS Entity;

(g) all draft and final federal, state and local tax returns; and

(h) all documents concerning the preparation and issuance of financial statements.

2. All documents concerning McGinn, L. Smith, or Smith, including but not Himited
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(a) draft and final retention or engagement letters, or other documents that define
the nature, scope and terms of work performed by you;
(b) internal and external correspondence (including but not limited to docmnénts
concerning communications with McGinn, L. Smith or Smith);
(c) invoices and receipts of payment (including copies of checks);
{(d) desk files;
(e) all draft and final work papers (including all indéxes describing work papers
and any referencing system or abbreviations used);
(£) all documents provided to you by McGinn, L. Smith or Smith;
(g) all draft and final federal, state and local téx retums; and
(h) all documents concerning the preparation and issuance of financial statements.
3. Documents sufficient to identify all current and former employees of Piaker &
Lyons who performed the services described in Requests Nos. 1 and 2, above.
4. All documents concerning your document retention, destruction, storage or

archiving policies, procedures and practices.
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Exhibit A
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE COMMISSION,

4% 99 w1 we

FPlainvff,

o

-against- 10 Civ. 457 (GLS) (DRH)
MCGINN, SMITH & CO., INC.;

MCGINN, SMITH ADVISORS LLC;

‘MCGINN, SMITH CAPITAL BOLDINGS CORP.;
FIRST ADVISORY INCOME NOTES, LLC:
FIRST EXCELSIOR INCOME NOTES, LLC;
FIRST INDEPENDENT INCOME NOTES, LLC;
THIRD ALBANY INCOME NOTES, LLC; :
TIMOTHY M. MCGINN; AND -
DAVID L. SMITE,

4% 44 44 es ¥c Ba €2 o

st ow

Defendonts, end
LYNN A. SMITH,
Relief Defandant,

84 o3 me 2c sw

PRELIMINARY INJUNCTION ORDER

The Securities and Exchange Commission (“Commission™) having fiied a Complaint on

April 20, 2010; a;xd the Corpmission that séme day having filed an Order to Show Cause seeking
emergency relief, and the Court having entered an Order dated April 20, 2010 granting a
temporary restraining order; asset freeze and other relief against defendants McGinn, Smith &

- Co., Inc. ("MS & Co.”); McGinn, Smith Advisors LLC (“MS Advisors”); McGinn, Smith
‘Capital Holdings Corp. (“MS Capital”); First Advisory Income Notes, LLC (“FAIN™); First
Excelsior Income Notes, LLC (*FEIN™); First Independent Income Notes, LLC (“FIIN"}; Third
Albany Income Notes, LLC (“TAIN™); Timothy M. McGinn t(“i’«f[cGil:ui”_'); David L. Smith

(“Smith”} (collectively, the “Defendants”) and Lynn A, Smith (“Relief Defendant™); and
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&ppointing & temporary Receiver over MS & Co., MS Advisors, M8 Capital, FAIN, FEIN, FIIN
and TAH\I, and all other entities McGinn or Smith control or have an ownership interest in,
including but not limited to the entities listed on Exhibit A (collectively, the “MS Entities”).
Defendants and the Relief Defendant each having (1) entered 2 general appeasince; (2)
consented to the Court’s jurisdiction over Defendants and Relief Defendant and the subject
matter of this action; (3) consented to entry of this Preliminary Infunction Orderl{the “Order™},
without admitting or denying the allegations of the Complaint, and reserving all rights to answer
or otherwise respond to the Cormplaint; (4) weived findings of fact end con&usions of law for the
 purposes of this Order only; (5) waived any right to appeal from this Order; and (6) reserved |
their rights to apply to this Court at any time for a modification of this Order. ' ‘
The Court has considered: (1) the Complaint filed by the Commission on: April 20, 2010;
{2} the Declaration of Israe] Mays, executed on Aﬁri! 19, 201 Q; {3} the Declaration of Kosearm
Da.m:leil_o, executed on April 19, 2010; (4) the Declaration ;af Lara Shalov Mehraban, exeonted on
April 19, 20106; (5) the Appendix of Exhibits in Support of Emergency Application; and {6} the
. Memorandum of Law in support of the Commiésion’s application, dated April 20, 2010.
Based on the foregoing, the Court finds that a proper -shc;wing, as required by Section
-20(b} of the Securities Act of 1933 (“Securities Act™), Section 21(d} n;f the Securities Exchange
Act of 1934 (“Bxchange Act™), Section 209(d) of the Investment Advisers Act of 1040 '
{“Advisers Act”), and Section 42(d) of the investment Company Act of 1940 (*Company Act™)
has been made for the relief granted herein. |
| NOW, THEREFORE,
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k.
IT 1S HEREBY ORDERED that the Commission’s Motion for a Preliminary Injunction
is GRANTED.
LIR
¥T 1S BEREBY ORDERED that, pending a final disposition of this action, MS & Co.,
MS Capital, FAIN, FEIN, FIIN, TAIN, McGimn and Stmith, and sach of their agents, servants,
employees, &tameys, and those persons in active concert or participation with them who receive
actual notice of this Order by personal service, facsimiile service or otherwise, are preliminarily
restrained and enjoined from violating, dirccﬁy or indirectly, Sections 5(a) and 5(c) of the
Secusities Act of 1933 (the “Securities Act™), 15 U.S.C. §§ 77e{s) and 77e(c).
HI.
IT IS FURTHER ORDERED that, pending a final disposition of this action, MS & Co.
MS Advisors, MS Capital, MeGinn and Smith, end each of their agents, sezvants, employees,
#ttomcys, and those persons in active concert or participation with ﬁ'agm who receive actual
nofice of this Order by personal service, facsimile service or otherwise, are preliminarily
restrained and enjoined from violating, directly or indirectly, Section 17{&5 of the Securities Act,
15 U.B.C. § 77q(s) and Section 10(b) of the Securities Exchangs Act of 1934 (the “Exchange
Act"}, 15 U.5.C. § 78(b) and Exchange Act Rule 10b-5 thereunder, 17 CF.R. § 240.10b-5.
Iv.
IT IS FURTHER ORDERED that, pending & final dispasiﬁm of this action, MS & Co.,
MS Advisors, McGinn and Smith, and each of their agents, servants, employees, atforneys, and
thoze p‘mons in active concert or pmﬁﬁpaﬁon with them who receive actual notice of this Order

by personal service, facsimile service or otherwise, are pré]iminariiy restrained and enjoined
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from violating, directly or indirectly, Sections 206(1 ), 206(2), and 206{4) of the Investment
Advisers Act of 1940 (“ihe Advisers Act™), 15 U.B.C. §§ 30}»—6(1) and (2}, and Rule 205(4)-8
thereunder, 17 CF.R. §275.206(4}-8. |

V.

IT IS FURTHER ORDERED that, pending & fipal dismsit_ion of this action, MS & Co.,
each of its agents, servants, employees, attorseys, and those persons in active concert or |
participation with them who receive actual notice of this Order by personal service, facsimile
sefvice or otherwise, are preliminarily restrained and enjoined from violating, direcily or
indirectly, Section 315(c}{1){A)} of the Exchange Act, 15 U.S.C. § 78(0)(1), and Smith and

- MeGinn, and each of their agents, servants, employees, atiorneys, and those persons in active
concert or participation with them who receive actual notice of this Order by personni service,

. facsimile service or otherwise, are preliminarily restrained and enjoined from, directly or
indirectly, siding and abetting a violation of Section 15(c)(1)(A) of the Exchange Act, 15 U.S.C.
§ T8(o){1).

- VL
IT IS FURTHER ORDERED that, pending a final disposition of this action, FAIN,
FEIN, FIIN and TAIN, and each of their agents, servants, employees, eltorneys, and fhose
persons in active concert or participation with them who receive actual notice of this Order by
persopal service, facsimile service or otherwise, are preliminarily restrained and enjoinéd ﬁt{m
violating, directly or éndirecﬂy., Section 7{a) of the Company Act, 15 U.S.C. § B0a-7.
VIL . .

IT IS FURTHER ORDERED that, pending & final disposition of this action, the

Defendants and the Relief Defendant, end each of their finencial and brokerage institutions,
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oﬁ@, agents, servants, amployees; aftorneys-in-fact, and thoze persons in active concert op
participation with them who receive actat notice of this Order by. personal service, facsimile
service or otherwise, and each of them, hold and retzin within their confrol, and ofherwise
p?event, any withdrawal, fransfer, pledge, encumbrance, assignment, dissipation, concealment or
other disposal of any a#sets, fands, or other property (including money, real or personal property,
securities, commodities, choses in action or other property of any kind m—rhatsoever) of, held by,
or under the direct or indirect control of the Defendants and Relief Defendant, including but not
limited to, the MS Entities, whether held in any of their names or for any of their direct o;-
indirect beneficial interest wherever situated, in whatever form such assets mey presently exist
and wherever focated within the territorial jurisdiction of the United States courts, and directing
cach of the financial or brokerage institutions, debtors and bailees, or any other person or entity
bolding such assets, fands or other pmperty of the Defendants and Relief Defendant to hotd or
retein within its, his or her control and prohibit the withdraws!, removal, transfer or other
disposal of any such assets, funds or other properties including But not Limited to, uil assets,

- funds, or other prc;pgrt_ies heid in the accounts !istéd on Exhibit B, as well as all real property
owned directly or indirectly by the MS Entities. |

VIIL
YT IS FURTHER ORDERED that, pending final disposition of this action, William J,

Brown, Esq., who was appointed Temporary Receiver by the Court’s order dated April 20, 2010,
shall serve as Recejver over the MS Entities, pending the final disposition of this action fo (i)
preserve the. status quo, (i) ascertain the extent of commingling of fimds among the MS Enﬁﬁé;
(iii} ascertain the true Sinancial condition of the MS Entities and the disposition of investor

funds; (iv}) prevent further dissipation of the property and assets of the MS Entities and al}
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entities they control or have an ownership interest in; (v) prevent the encumbrance or disposal of
property or asgets of the MS Entities and the investors; {vi) preserve the books, records and
documents of the MS Entifies; (vii) be available to respond to investor inguiries; end (viii) |
determine whether the MS Egptities should undertake bankruptey filings.

| To effectuate the foregoing, the Receiver is empowered to:

{&)  Tuke and retain immediate possession and control of all of the assets, including

© butnot imited to all books, rocords and documents, of the MS Ratiics, and
assume all the rights and powers of these assets with respect thereto inciuding the
powers set forth in the appﬁcabie management n'greemmts, by-laws, LLC
aﬁmamemts Or any oih&r controlling agreements;

(b}  Have exclusive c;antrol of, and be made the sole authorized signetory for, al}
accounts &t any bank, brokerage firm or finsncial institution that has possession or
control of any assets or funds of the MS Entities;

(¢  Payfrom available fimds of any MS Entity the necessary expenses regquired o
preserve the assets and property of the MS Entities, including the books, records,
and documents of the MS ﬁnﬁﬁw and all entifies they control or have an _

’ owspership interest in, notwithstanding the asset freeze imposed by paragraph VII,
above. This subparagraph does not, and is not intended to, effectuate or permit a
substantive consolidation of the estates except for the payment of expenses as
expressly set forth in this subparagraph;

(@)  Succeed to all rights to manage all properties owned or controlled, directly or
indirectly, by the MS Entities, pursuant to applicable zfxanagement apresments,

by-laws, LLC agreements, or other controlling agreements relsting to each entity;
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U

Tﬁke rsteps to Jocate assets that may have been conveyed to third parties or
otherwise concealed; -

Take steps to ascertain tﬁe disposition and use of funds obtained by the
Defendants resulting from the sale of securities isg.ueci by MS Entities;

Engape and empioypersoﬁs, including accountants, attorneys and experts, to
assist in the carrying ovt of the Receiver's duties and responsibitities hm-m;ier;
Establish sl cash menagement system by closing, transferming, consolidating and

opening bank accounts and securities eccounts, so long as records are kept of the

‘sources and uses of all funds;

Invest all cash of the MS Entities in U.S, povernment securities or Uas.
government guaranteed securities having remaining maturities of up to two years
and in money market accounts maintained by financial institutions having net

worths of no less than 350 bﬁiion;

Drischarge his duties as Receiver by making and awthorizing in the ordinary cowrse

payments and disbursements from the funds and assets under his control,
incurring expenses, and entering into sgreements, inclﬁding loan agreements and
credit facilities, all as reasonably necessary or advisable under the circumstances;
Investigate, prosecute, defend, infervene in, and otherwise participate in,
compromise and adjust actions in any state, federal, administrative, or foreign
tribunal of any kind, or any potential actions or ciaims, as the Receiver believes in
his sole discretion advisable or proper to collect, conserve, or otherwise recover
the agsets of the MS Entities, or entifies they own or control;

Notwithstanding the terms of this Order, borrow monies and encumber assets of
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the MS Entities, or the entities they own of conirol, to the extent such sctions ere
deemed necéésary by the Receiver based on his own experience and input from
his advisors to be most beneficial to preserving enterprise value for one or more
of the MS Entities aod those entitied to proceeds; provide;d that encombrances in
excess of $100,000 shall first require at least four (4) business days® written notice
{unless shortened by court order} to the Commission, McGinn and Smith {such )
notice to be given to McGinn and Smith vis ECF, facsimile, e—maii,. snd/or hand
delivery to their respective counsel ofrecord), and such other MS Entity investors
having filed notices of appearance in the above-captioned case; provided further
thet the Receiver may apply for an order under seal or a hearing in cantera, as
circunistances faquire;

{m}  Use, lease, sell, and convert info moi:ey ell aysets of the MS Entities, either in
public or private sales or other transactions on terms the Recerver reasonably
believes based ox his own experience and input from his advisors to be most
beneficial to the MS Entities and those entitled to the proceeds; provided,
however, all Jeases and sales of pmpexty appraised for or baving 2 cost basis of
$100,000 or more shell only be consummiated with prior court approval on at Jeast
four (4) business days’ written notice (unless shortened by court order) to the
Commission, McGinn and Smith (such notics to be given to MceGinn and Smith
via ECF, facsimile, e-mail, and/or hand delivery to their respective counsel of
record), and creditors or MS Entity investors who have filed notices of
appearance i the appearance in the above-captioned case; provided further that

the Reéeiver may apply for en order under seal or ir camera, gs circumstances
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require;

(my  Take all necessary steps {o gain contral of the Defendants” interests in assets in
foreipn jurisdictions, including but not ]imited to taking stops necessary to
repairiate foreign assets; and

(w)  Take such further action as the Court shall deem equitable, just, and approprisie
under the circurnstances upon proper application of the Receiver.

IT IS FURTHER ORDERED that the Receiver and all persons who may be engeged or
employed by the Receiver to assist him in carrying out his duties and obligations hereunder, or
any of their partners, officers, directors, members, employess, or agents, shall be immune from
liability for all actions or omissions within the scope of the Receiver’s authority. This provision |
shell spply to claimg based on conduct dizting the term of any agreement entered into between
the Réeeiver and any other person who may be engaged or ernployed by the Receiver hereunder,

_ ev'm ifsuch claims are filed after the termination of any such agreement,
xZ

IT IS FURTHER ORDERED that if in accordance with this order the Receiver
determines that any of the MS Entities, should undertake a bankruptey filing, the Receiver be,
end hereby is, authorized to commence cases lmd;zr title 11 of the United Siates Code for such
entities in this district, and in such cases the Receiver shall prosecute the bankmuptey petitions in
accordance with title 11 subject to the same parameters and objectives as a chapter 11 tmstee and
shall remain in possession, custody, and control of the tifle 11 estates subject to the rights of any
party in interest to challenge such possession, custody, and control under 11 U.8.C. § 543 orio

request  determination by this Court as to whether the Receiver should be deemed & debtor in
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possession or trustes, at a hearing, on dué notice to all parties in ifltm before the undersigned.
Before taling action vnder fhis paragraph, however, at least two {2) business days” written notice
{unless shoriened by court order) stating that the Receiver is contemplating aciion under title 13
must be provided to the Commmission, McGinn and Smith (such notice to be given to the McGin
and Smith via ECF, facsimile, e-mail, and/or hand delivery to their respective counsel of record),
and such other MS Entity investors who request such notice; provided further that the Receiver
may apply for an order under seal or 2 hearing in camera o8 circumstances reguire,

XL

IT IS FURTHER ORDERD that to facilitate efficient coordination in one district of all
banlaupteies of MS Entities and the entities they own or control, the Northern District of New
York shall be the Receiver’s principal place of bus:fness for maldﬁg decisions in respect of
operating and disposing of each of the MS Entities and entities they own or confrol, and their
regpective assets, | |

X,

IT IS FURTHER ORDERED that in Hew of providing retainers to the Recedver and his
advisors, all payments mede pursuant to the foregoing procedures prior to the initiation of any
voluntary or involuntary petition for relief under the United States Bankruptcy Code, or' foreign
insolvency proceeding, shall be deemed payments made recording to ordinary business terms
and incurred in the ordinary course of business or financial affiirs of the transferees and the Mg
Entities and not subject to avoidance as a preferential pnyment.

h €118
IT IS MIEER ORDERED that no person or entity, including any creditor or

claimant against any of the Defendants or the Relief Defendant, or any person acting on behalf of

16
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such ¢reditor or claiment, shall take any action without further order of the Court to interfere
with the taking control, possession or management of the assets, including but not lmited to the
filing uf eny lewsuits, liens or encumbrances or l;azﬁc:up!cy coues to in;ipa_m the ﬁmpezty and
asseis subject to this order.

XTIV,

YT IS FURTHER ORDERED that the Defendants and the MS Eatities are jointiy and
severally lisbie for the the reasonable costs, fees and expenses of the Receiver incnrred in
copnection with the performance of his duties as described herein, including but not limited to,
the reasonable cnéts, fees aad expenses 9f all person who may be engaged or employed by the
Receiver to assist him in carrying out bis duties and obligations. Al applications for costs, fees
and expenses of the Receiver and those employed by him shall ‘be made by application to the
Court setting forth in reasonable detail the nature of such costs, fees and expm with notice to
all parties and an opportuﬁity to be heard,

XV,

IT IS FORTHER ORDERED that, pending final disposition of this action, the
Defendants, the Relief Defendant, and any pérson or entity acting at fheir direction or on their
behalf, or eny other person, including but not lmiled to any investor, who receives actual notice
of this Order by personal service or otherwise, are (1) restrained and enjoined from destroying,
altering, concesling or otherwise interfering with the access of Comumission and the Receiver to
any and all documents, books and records, that are in the possession, custedy or conirol of the
Defendants, the Relief Defendant, and each of their officers, agents, employess, servants,
accountanfs, Snuncial or brokerage institutions, attorneys-in-fact, subsidiaries, amhates,

predecessors, successors and refated entities, including but not Fimited to, the MS Entities, that

il
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refer, reﬁeclt or relate to the allegations in the Complaint, including, without imitation,
documents, books, and records referring, reflecting or refating to the Defendants® and the Relief
Defendant‘s finances or business eperations; and (2) ordered o provide ali reasonable
cooperation 1o the Receiver in carrying out his duties set forth herein. |
- XVL

IT IS FURTHER ORDERED that this Order shall be, and is, binding upon the '
Defendants and Relief Defendant and each of their respective officars, agents, servants,
employess, attomeys-in-fact, subsidiaries, affiliates and those persons in active coneert or
participation with them who receive actual notice of this brdé:r by personal service, facsimile

service, or otherwise.

DM:M o0l , 2010 by Rt - .
Albany, New York - ' UNITED STATES MAGISTRATE JUDGE

12
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Exhibit A

List of Known Extities Controlied By McGinn and/or Smith
107% Associates LLC Trust 07
107™ Associates LLC -
74 State Street Capital LP
Acquisition Trust 03

Capital Center Credit Corporation

CMS Financial Services

Cruise Charter Ventures LLC dba YOLO Cruises
Cruise Charter Ventures Trust 08

First Advisory Income Notes LLC

First Commencial Capital Corp.

First Exceisior Income Notes LLC

First Independent Income Notes LLC
Firsti_ine Junior Trogt 07

FirstLine Senfor Trust 07

FirstLine Trust 07 )

Fortress Trust 08

Integrated Excellence Junior Trust
Integrated Excelience Junior Trust 08
Integrated Excellence Senior Trust
Integrated Excellence Senior Trust 08

IP Investors

James J. Carrolf Charitable Fund

JGC Trust 00

KC Acquisition Corp.

KiME Cable Holdings LLC

Luxury Cruise Center, Inc.

Lwowry Criize Holdings, LLC

Lawxary Cruise Receivables, LIC

M & 8 Pariners

MecGimn, Smith & Co.

McGinn, Smith Acceptance Corp.
McGinn, Smith Advisors

McGimn, Smith Alacn Trading

McGing, Smith Asset Management Corp.
MeGiom, Smith Capital Holdings
MeGinn, Smith Capital Mansgement LLC
McGinn, Smith Financial Services Corp.
MoGinn, Smith FirstLine Funding LILC
McGinn, Smith Funding LLC .
McGinn, Sraith Group LLC

MeGinn, Smath Holdings LLC

MeGinn, Smith Independent Services Corp.
MeGinn, Smith Licensing Co.
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McGinn, Smith Trensaction Funding Corp.
Mr., Cranberry LLC

MBS Pariners

MSFC Security Holdings LLC

NEI Capital LLC

Pacific Trast 02

Point Capital LLC

Prime Vision Comsnunications LLC

Prime Vision Communication Management Keys Cove LLC
Prime Vision Communications of Cutler Cay LLC
Prime Vigion Funding of Cutler Cove LLC
Prime Vision Funding of Key Cove LLC
RTC Trust 02

SAI Trust 00

SAJI Trust 03

Security Participation Trost I

Security Parficipation Trust I

Security Parficipation Trust HI

Security Participation Trust IV

Seton Hall Associates

TDM Cable Funding LLC

TDM Cable Trust 06

TDM Luxory Cruise Trust 07

TOM Verifier Trust 07

TDOM Verifier Trust 07R

TDM Verifier Trust 08

TDM Verifier Trust 0B8R

TDM Verifier Trost 09

TDM Verifier Trust 11

TDMM Benchmark Trust 00

TDMM Cable Funding LIC

TOMM Cable Jr Trust 09

TDOMM Cable 8r Trust 09

Third Albany Income Notes LLT

Travel Liguidators, LLC

White Glove Cruises LLC

White Glove LLC

e e
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ExbibitB
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lnxﬂm'ﬂun Amﬁ_gt Nuwber | Mame of Account Holder{ Acconnt Name 2
Merzmtile Bank B oos 107 Assoc, LLG Trost 07
Mescentile Bank 087 107th Associates LLO
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MAT Bank WO 478 (74 State Strest Capital LP_|Ooerating
METBark | W62 |74 Stete Streot Copital LP
M&T Bank e L Acoisition Trus 03 Dperthng Account
Whitney National Bank ;35 |Commmpication LLC
M Barik W05 . |Cepiti) Center Credit Corp |Operating -
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) - {Bpeecial Account Michse) Lewy
JPMorganChage [ iy Cupite} Center Credit Comp JAfn: David Rees
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NPSFidelity BN 72 [Copita) Conter Credit Carp [ATTN DAVID ¥ REBS
b Copital Center Crodit Corp
FMorgsrdhass W ofo MeGha Smith & Co
Bask s Clisrter Crnlte Veuires  |dbe VOLO Crulssy
MET Bank [ JEB TMS Finaneial
T |CMS Finmnela! Services
M&T Bank: ... e
. |CMS Financlal Services
MEY Bank Moss  iCom
- Monterey Bank -...... 5] Cruise Chaster Ventures _ Jdba YOLO Grusises
Cruise Charter YVentures
Morcmile Bl R Lo
Crufse Charter Ventures
MocmtileBek | WEeer  juc
Cimise Charier Yentures
Mizeantile Bank Pzee:  (TvestoR
[First Advistsry Inoome .
 verBak | W2 [News | Opersting
Fimt Advisory Income - .
M&T Bexk Wl e + |pswow
+ [First Bxoelsdor Income
MRT Bk W7 INowsLLe Alerm Accum Account
: |Fiset Bxcalgior hueome ]
BT Bank S 132  INotesIIC Operaiing
. ‘ Firet Fxcelsior Income
Chaster Oze Bank. BNBGs-8  |NewsLIC Beerow
First Excelsior Incoms
SPMorgenChase BNs2e [Nowsic
Hirst Bxcelsior Income
NPS/pidelity B0 jre=siic
First independent income
M&T Bank 13 Notes Oyerating
Firet Independent ooms
ME&T Benk s Noie: Monituring Coniract Accum
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Exhibit 5
Kanown Bank Accounts
Institution Avconnt Number | Name of Aceount Huider Account Mame 2
. First Indenenint Income :
Charier Ont Bank 036 . [Notes Timathy MeGin
* " [First Tndependent Income .
. IPsiorpmChess W2 [Notes
Flrgt Indepeadent Income
FEMerganChase PNEET  [Notes
. Fisst Fndependent income
HES/Fidelity 2 ot
PiratLins Seniar Trust 07 |MoCHion Smith Capital Raldings
Mercamtile Bk 1ozt IDTD SN9RT Comp. TTEE
BART Bank Figtline Srivst 07 -
U Em&.ines:fmw Series
MET Parl: 6 .
: FirstlLine SrTvest 07 Series :
bdoreamtile Bank i) _ Miinn Sl & O Inc Trustes
BRI Benil DI |Firsting Tyust 07 :
Firsthize Trust 07 DTD | [McGinn Smith Capital Holdings
Mercantile Buok s (snswr Gop. TIEE .
{MoGion Smith £ Cs m'mme.
Weveanfte Bk Firsil.ins Trust 07 Series BIUAD 10/16/07
BT Bonk RiraiLine Trust 07 Sesios B
/o MoGinn Smith Capltal
MET Bak Fortress Frust 08 - |Hol
[Fortress Trost OB UTD Mﬁim&ﬂﬁ&p@!ﬂoﬁngs
Mirezntile Bonk oNngmE Corp - TTER
. {Integrated Breellence ir
ME&T Benlk st
tegrated Excellonce I {Melinn Smicth Ceplte] Holdings
Mereanills Banl Trost 03 DD STZ8A8  [Corp-TTHE
— Uintegrtied Excellence Sr
M2 Bk . L R -
tegoted Bxotlience S IMcGin Smith Capits] Boldings
Mercantils Bonk st [Pt 0B DD 52008 [Cop - YTHE
BERT Benk NCEGE . | v 11T
Tomes 3. Carroll Chraritable
warpe | W e
WIET Benke RIS (TGC Tt 00 Cperating efo MeGinn Smith
Bercantile Bank: 674 iLaxery Crafse Center bne
biescantile Bank -% Togury Orofoe Center Ing
|Lmtmy Criua Chenzer Ine.
Meresatlle Bank s lpayesics
Earenry Cruise Keeelvibies
Mercearile Bank s o
it!.uxmy&uiseﬂncdmhm
Mercanifle Banl: 957 j AL
MET Bauk 00 IM&S Partuers
IPMorgenChase {peGime Smith & Co
TPMorpmmChas 0 MG Smith & o
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¥nown Bank Accounts
Institution Avcount Nombar | Mame of Account Holder Acoonnt Name 2
BACGINN-SMITH & CO -
IDELIGIANNIS MASTER
NFS/Fidefity 167 JACCOUNT
IMCGINN SMTTH & CO
 AVERAGE FRICE
NES/Fideliny s |iccomr
MoGins Smith & Co
oo | [ lcweiac
i Smith & Co
Cerporate Boad AT Attag:
IPMorganChase --m Duyid Reas
: _ fna Senitts & Co
IDepogit Accoms Attn!
SPMorpmChase B 105 [DavidRecs
" [McGin Smith & Co Ear
| JPMorganCless WMEs Ao A Deviizecs
McGimn Smith 4 Co Fim
Trading A/C Attn: David
JPMoEnthase 01 jhees
JPMorpanChase
NPS/Fidelity
NFS/Fidelity
NFS/Fisslity
MOGINN SMITH & CO
NES/Fidelity o v DAvVIDL SMTTH
MCGINN EMITH & €O
INC DELIGIANNIS §
NEW/Fidelity MR s |prrEREncE
MCGENN SMITH & CO
. NG RYCBTAM
NFS/FRidlity T 25 LOCATED
. MEGINN SMITH & CO
NC REVENUE
L seemgany |z laccounr
| SMITH & CO
C ALBANY BTAM
NFSiFidcliny 6o TED
OGINN SMITH & CO
THC BOYLAN S
NES/Fidelity .0 [DIFERENCE
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Exhibit B
- Known Bank Accounts

Instlintion Account Number ) Name of Aceount Helder Acenunt Name 2

{voenn svim & co
ING BOYLAN MASTER

NFS/Fidelity R ccoun

MCGINN SMITH & CO
NG DELIGIANNIS

NES/Fideliny DU =3 [unialLOCATED
MCGINN SMITH & 00

wrsmidetiy | M6 [INC ERROR ACCOUNT
' CGINN SMITH & 0O

’ INC RABINOVICH §
Nerietey | Ny ImmeRRENCE

MOCGTNN SMETH & 00
NC RABINOVICH
MFS/Fidelity M MASTER ACCOUNT

MOGINI SMITH &CO
INC RABINOVICH
NPS/Figelity M2 |UNALLOCATED
MOGENN SMITH &:C0
INC SANCHIRICO S

NFS/Fidelity
WNESFuldy
NFS/Fidelity
JeborganChane
' : McGHnn Smlth & Co
TPMerganChose T eserve AAC Residus) Bal
. © IMCGINN SMITH & £0
_ neorey 1 s ESS FRINCIPAL
MicGitom Stk & Co

JPMorpenChase 07 |syndicar AT
MET Bank .. 0] iMaﬁimSmith & CompanyDividend
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Known Bank Accounts
Inutitation Name of Aeccoumnt Holder Acpount Name 2
MET Benk Melinn Smith & Compisry
: HicGins: Smith Advisors
Mi&T Bark LLC
‘ MG Swith Alorm
ME&T Beak Treding ELC
Motn Smith Capiizl | |MSCH Paying Agent for Vidsof
MET Batle BN::51  |roldings e -
iieGinn Smith Capital Eﬂmmﬁg&a for Vigitant
MET Bank 551 jroldings ivacy Corp.
M Stk Capitel
MAT Bank e o
) MeBinn Smith Capliad
. TMerganChass Holdin,
. MOGINN SMITH
NES/Fidelity B>, |cAPrTAL HOLDINGS
‘ InicGinn Sneith Capial
MaTBmk . | SEWEESTRY  |Huldings Cop Hamean Reserve Acoount
Meseentils Basle | i c
Mcinn o Fuoding
Wonterey Bank itk LEC
mmmmmm :
M&T Bank | S ,
INCENTIVE PL CUST
IRA OF TIIOTHY
NFSFidelity
m\ggmc&m
Nizzcantile Bask
BT Bk
BAET Bask
Mizztita Bank
MET Bauk
Mereamile Bank nd O:Qﬁn'ﬁ:g Accoant
M&:T Benk
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Kaown Bank Accounts
Instinurtion Acecoant Nomber | Name of Acvount Holder Account Name 2
MeGimm, Tim (Undon Bonk!
of Califomia Cust Admrns,
Fecgan Retrement Svps
P!,?BD'ﬁmMnGnm
/o Tnodby Meliinn
Opentiing
oo MeGinn Smith & Co
Te/o Meliion Smith & Co
Mescantile Bomkc . oo MicGinn Smith & Co
Prime Vision Funding of - ’
Covelil ein Mirlimn Smith & Ce
RIC Trust {2 " JAcomn
RIC Truse 02 Operating
SAT Trst 0D
SAI Tout 0
SAT Trust 03 e
ISAI Toust 03 Sr
. Security Partieimation Thosk
MET Bank i
- ity Farklnbpation Trust
MET Bonk il Accum
&awﬁy?mﬁeipmm‘rrm
MET Bank Operasing
" Smw?azﬁﬁpaﬁmrnm . )
BT Bank Operating
. Smﬁy?mﬁchaﬂw'ﬂms
M&T Benk Accum
Smﬂw?mﬁdpaﬁmmn
MET Bank v
Ismwmwm
Churter Ome Bank L
38T Bapk |Saton Tiall Assuciates MicGinn & Smith
WFS/Fidelity {Smills, David £
MY Bare 5 (Smith, David 1.
NES/Fidelity Worxth 777 Sinith, David 1.
MNFSFideline XXE-x%4353 Sedth, David and 1.
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ExhibitB
Known Bank Accounts
Institution Ageount Numb:r Hame of Account Bofdier Actount Name £
NRS/Fideiity :
NF3/Fidedity
Bank of Amzriea
JPMurpanChase :
Mergntils Benk WIse7  (TDM Coble Funding LLC jofo MeGino Spith & Co
DM Ceble Fusding LLC /
Mesesmtils Benk s (TOM CableTrust 06 _jofo Mo(hm Smith & Co
TEM Cable Funding LLC
| TDM Verifier Trost 07
MET Bank B 755 | Opecaiing THM Yerdficr Trust 07 Opersting |
~. " JTDM Ceble Funding ELC . .
MET Bank 00 (Tvest 05 Aceount Trott 05 Accott
TDM Luxery Cruise Trost
MET Buxk ;e o . .
' TN Lusary Crub Bogt [Mictimn Srt Capitel Holdngs
Maveantile Benk W:v5s {07 DD 71607 Cusp « TTEE
Marcuiite Sk Yi TDM Verifier Tust 07 [Hooow
Merczasile Banle W16 {TOM Vedfier Trus O7R
MET Bk § [T Vesiticr Tyast 08
. T M Verifier Tz 08 Wmmwmuommgs
Mercantiio Bank o3¢ JoTD 1anmimy -TTEB
. 'TDM Verltler Trust 08K Mc&m&ﬂ&ﬂapimiﬁuldmm
Mercarnils Bank 132 |BTD MY Corp - TTER
MET Bk 5736 [TDM Verifior Trust 03
- TDM VeriBer T 09 [MoGinn Stiths Capital Boldings
Mersantile Bank 0y oo ansis Cop - TIEE
MET Bamk WOMAN70G: |TOM Verificr Tmat 11
PAET Btk Pt (TDM Vorihior Tyt 13
. T Henchmmok Trust
MET Bank oss oo ‘
' TN Cable Fanding
Mescantiic Brik A .
. TIMIM Cable 15 07 |lhodiion Swrith Ceplel Howings
B o insoy Coup - TTER
P2 v Cabledr Trum o3 '
_FIDMIM Coblo Srix0  |McCiimn Swiiih Capital Hoidings
W0 oo o iCom - TTRER '
710 [T Coble S Trost 08 |
Wc: (i Aoy ncome Noeifsrow
Esce  (thind Abeny Income N
s mAmmmum’opmw
M5 {Thtrs Albay Incoms Notes} Alaoms Ao
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Known Bank Avcounts
Ingtitedion Account Reaaher | Name of Account HoltTey, Ascoung Neme 2
Urbeliz Thoms TTEE
. [avid L Smith £ Lynn A
NPsFidelity 73 iSmilth, Ivey Tr UVA 874708
Mercaniite Bank 2077 White Glove Cruises LLC
hiereantils Bank 1 White Glove Cruises LLOC
Mercantile Bank || White Glove Cruises LLC
iMereantile Benk 55 White Glove Crujses LLC
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U.S. Department of Justice

United States Altorney
Northern District of New York

445 Broadway 518-431-0247
Room 218 FAX:518-431-0249
Albany, NY 12207

October 20, 2010

BY ELECTRONIC MAIL

Brian Devane, Esquire

Law Office of Brian Devane
600 Broadway

Albany, NY 12207-2235

Re: Ronald Simons
Dear Mr. Devane:

I'am writing to tell you that, based on the information currently availabie, your client,
Ronald Simons, 1s 2 target of the grand jury investigation,

Very iruly yours,

RICHARD S. HARTUNIAN
United States Attorney

By: /s/ Elizabeth C. Coombe
Elizabeth C. Coombe
Assistant U.S. Attorney
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UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
NEW YORK REGIONAL QOFFICE
3 WORLD FINANCIAL CENTER WRITER'S DIRECT DIAL LINE
ROOM 400 LARA SHALOV MEERABAN
NEW YORK, NEW YORK 10281-1022 (21233360591

Mehrabanl @sec.gov

October 20, 2010

By Email and UPS Overnight Delivery

Charles C. Swanekamp

Jaeckle Fleischmann & Mugel, LLP
12 Fountain Plaza, Suite 800
Buffalo, NY 14202-2292

Re: SECv. McGinn Smith & Co., et ol,,
No. 10 Civ. 457 (NDNY)

Dear Mr. Swanekamp:

As David mentioned in his email to you yesterday, enclosed is a subpoena issued to
Ronald Simons. I understand that you represent Piaker & Lyons, LLP in connection with the
SEC’s subpoena issued on September 17, 2010. Please iet me know whether you also will
represent Mr. Simons and whether you agree to accept service of this subpoena.

The subpoena requires Mr. Simons to appear for testimony at a hearing in the above-
referenced action scheduled by Magistrate Judge David Homer on November 16, 2010 at 9:15
a.m. Judge Homer’s order scheduling the hearing and the other court papers filed in this action
are available electronically on Pacer as well as on the Receiver’s website at
www.meginnsmithreceiver.com. Judge Homer’s order scheduling the hearing, dated October 7,
2010, is Docket Entry #150.

Please feel free to contact me or David with any questions. I can be reached at (212)
336-0591 and David can be reached at (212) 336-0174.

Lara Shalov Mehraban

Encl.
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AQ B8 (Rev. 056/09) Subpoena to Appear and Testify ata Hearing or Trial in a Civil Action

UNITED STATES DISTRICT COURT

for the :
Northern District of New York

Securities and Exchange Commission - )
Plaintiff’ 3

V. } Civil Action Ne. 10-cv-457 (GLS/DRH)
McGinn Sinith & Co., inc., et al. }
Defendant )]

SUBPOENA TO APFEAR AND TESTIHFY
AT A HEARING OR TRIAL IN A CYVIL ACTION

To: Ronald L. Simons
c/o Charles Swanekamp, Jaeckle, Fleishmann & Mugel LLP, 12 Fountain Plaza, Ste 800, Buffalo, NY 14202-2292
YOU ARE COMMANDED to appear in the United States district court at the time, date, and place set forth below
to testify at a hearing or trial in this civil action. When you arrive, you must remain at the court until the judge or a court
officer allows you to leave. If you are an organization that is not a party in this case, you must designate one or more
officers, directors, or managing agents, or designate other persons who consent to testify on your behalf about the following
matters, or thoss set forth in an attachment:

Place: James T. Foley, United States Courthouse Courtroom No.: 2
445 Broadway Date and Time:
Albany, NY 12207 ale and 1ime: 14/16/2010 9:15 am

You must also bring with you the following documents, electronically stored information, or objects (blank if not
applicable).

The provisions of Fed. R. Civ. P. 45(c), relating to your protection as a person subject to a subpoena, and Fed.
R. Civ. P. 45 (d) and (e), relating to your duty to respond fo this subpoena and the potential consequences of not doing

30, are attached. :
Date: _ 10/20/2010

CLERK OF COURT
. £

Sigpature of Clerk or Deputy Clerk Uf’ittomey 's signature

The name, address, e-mail, and telephone number of the attorney representing (rame of party) Plaintiff

» who issues or requests this subpoena, are:

Lara 8. Mehraban, Securities and Exchange Commission,
3 World Financial Center, Room 400, New York, NY 10281 (212) 336-0591
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AO 88 (Rev.06/09) Subpoena to Appear and Testify at a Hearing or Trial in a Civil Action (page 2)

Civil Actionn No. 10-cv-457 (GLS/DRH)

PROOF OF SERVICE,
(This section should not be filed with the court unless required by Fed. R. Civ. P. 45.)

This subpoena for (nome of individual and title, if eny)  Ronald L. Simons

was received by me on fdate) 16/20/2010

mll served the subpoena by delivering a copy to the named person as follows:  Served on counsel by email

and UPS overnight delivery.

on (date) ZO/Z O O sor

1 I returned the subpoena unexecuted because:

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, I have also
tendered to the witness fees for one day’s attendance, and the mileage allowed by law, in the amount of

$

My fees are $ | for travel and § for services, for a total of $ 0.00

1 declare under penalty of perjury that this information isgrue.

Diate: 10/20/2010 /(—/\
\V)

Server's signature

Lara & Mehraban
Printed name and title

Senior Counsel
Securities and Exchange Commission
3 World Financial Center, Rm 400
New York, NY 10281

Server's address

Additional information regarding attempted service, stc:
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AQO 88 (Rev. 06/09) Subpoena to Appear and Testify at a Hearing or Trial in a Civil Action (page 3)

Federal Rule of Civil Procedure 45 (c), {d}, and (e) (Effective 12/1/07)

(c) Protecting a Person Subject to a Subpoena.

{1} Avoiding Undue Burden or Expense; Sanctions. A party or
attorney responsible for issuing and serving a subpoena must take
reasonable steps to avoid imposing undue burden or expensc on a
person subject to the subpoena. The issuing court must enforce this
duty and impose an appropriate sanction — which may include lost
earnings and reasonable attorney’s fees — on a party or attorey
who fails to comply.

(2} Commend o Produce Materials or Permif Inspection.

(A) Appearance Not Required, A person commanded to produce
documents, electronically stored information, or tangibie things, or
to permit the inspection of premises, need not appear in person at the
place of production or inspection unless alse commanded to appear
for a deposition, hearing, or trial.

{B) Objections. A person commanded to produce documents or
tangible things or to permit inspection may serve on the party or
attomey designated in the subpoena a written objection to
inspecting, copying, testing or sampling any or all of the materials or
to inspecting the premises — or to producing electronically stored
information in the form or forms requested. The ohjection must be
served before the earlier of the time specified for compliance or 14
days after the subpoena is served. If an objection is mads, the
following rules apply:

(i} At any time, on notice to the commanded person, the serving
party may move the issuing court for an order compelling production
or inspection.

(i) These acts may be required only as directed in the erder and
the order must protect a person who is neither a party nor a party’s
officer fiom significant expense resulting from compliance.

(3) Quashing or Modifying e Subpoena.

(A) When Required, On fimely motion, the issuing court must
quash or modify a subpoena that:

(i) fails to allow a reasonable time to comply;

(if) requires a person who is neither a party nor a party’s officer
to travel more than 100 miles from where that person resides, is
employed, or regularly transacts business in person — except that,
subject to Rule 45{c)}33}(B)(iii), the person may be commanded to
attend a trial by traveling from any such place within the state where
the trial is held; )

(iii) requires disclosure of privileged or other protected matter, if
ne exception or waiver applies; or '

(iv) subjects a person to undue burden.

(B) When Permitted. To protect a person subject to or affected by
a subpoena, the issuing court may, on motion, quash or modify the
subpoena if it requires:

(i) disclosing a trade secret or other confidential research,
development, or commercial information;

(ii) disclosing an unretained expert’s opinion or information that
does not describe specific occurrences in dispute and results from
the expert’s study that was not requested by a party; or

(iii} a person who is neither a party nor a party’s officer to incur
substantial expense 1o travel more than 100 miles to attend trial.

(C) Specifying Conditions as an Alternative. In the circumstances
described in Rule 45(c)(3)(B), the court may, instead of quashing or
modifying a subpoena, order appearance or production under
specified conditions if the serving party:

(i) shows a substantial need for the testimony or material that
cannot be otherwise met without undue hardship; and

(if) ensures that the subpoenaed person will be reasonably
compensated.

{d) Duties in Respending to a Subpoena.

(1} Producing Documents or Electronically Stored Information.
These procedures apply to producing documents or clectronically
stored information:

(A Documents. A person responding to a subpoena to produce
documents must produce them as they are kept in the ordinary course
of business or must organize and label them to correspond to the
categories in the demand.

(B) Form for Producing Electronically Stored Information Not
Specified. 1f a subpoena does not specify a form for producing
electronically stored information, the person responding must produce
itin a form or forms in which it is ordinarily maintained or in 2
reasonably usable form or forms.

{C) Electronically Stored Information Produced in Only One Form.
The person responding need not produce the same electronically stored
information in more than one form.

(0} Inaccessible Electronically Stored Information. The person
responding need not provide discovery of electronically stored
information from sources that the person identifies as not reasonably
accessible because of undue burden or cost. On motion to compel
discovery or for a protective order, the person responding must show
that the information is not reasonably acecessibie becanse of undue
burden or cost. If that showing is made, the courl may nonetheless .
order discovery from such sources if the requesting party shows good
cause, considering the limitations of Rule 26(b)(2)(C). The court may
specify conditions for the discovery.

(2) Claiming Privilege or Protection.

{A) Information Withheld. A person withholding subpoenaed
information under a claim that it is privileged or subject to protection
as trial-preparation material must:

(i) expressty make the claim; and

(ii) describe the nature of the withheld documents, communications,
or tangible things in a manner that, without revealing information
iself privileged or protected, will enable the parties to assess the
clairn.

(B) Information Produced. If information produced in response 1o &
subpoena is subject to a claim of privilege or of protection as trial-
preparation material, the person making the claim may notify any
party that received the information of the claim and the basis for it,
After being notified, a party must promptly return, sequester, or
destroy the specified information and any copies it has; must not use
or disclose the information until the claim is resolved; must take
reasonable sieps to retrieve the information if the party disclosed it
before being notified; and may promptly present the information to the
court under seal for a determination of the claim. The person who
producad the information must prcservc the information until the claim
is resolved.

(e} Contempt, The issuing court may hold in contempt a person who,
having been served, fails without adequate excuse to obey the
subpoena. A nonparty’s failure to obey must be excused if the
subpoena purports to require the nonparty to attend or produce at a
place outside the limits of Rule 45{c)(3)(A)(iD),
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Jaeckle g
& MUGEL,LLP

Attornays at Law
Charles C. Swanekamp 12 Fountain Plaza | Suite 800
Parfner Buffato, NY 14202-2292
Direct: 716.843.3925 Tel: 716.856.0600
cswanekamp@iaeckie.com Fax: 716.858.0432

October 29, 2010

Via E-Mail mehrabanl@sec.sov
and First Class Mail

Ms. Lara Shalov Mehraban

U.S. Secuntties and Exchange Commission
New York Regional Office

3 World Financial Center, Room 400

New York, NY 10281-1022

Re:  SEC v. McGinn Smith & Co., et al.
No. 10 Civ. 457 (NDNY)

Dear Ms. Mehraban:

May this correspondence confirm my acceptance of the Subpoena directed to
‘my client, Ronald Simons, with respect to a hearing to be conducted on November 16, 2010
at 9:15 a.m. in the matter of Securities and Exchange Commission v. McGinn Smith & Co.
(No. 10-cv-457). My acceptance of service in this matter on behalf of Mr. Simons does not
necessarily constitute an acceptance of service of any future subpoenas or other documents on

my client.

You have indicated that the testimony sought from my client will relate to the
David Smith Private Annuity Trust and tax retumns prepared for David and Lynn Smith, among
other things.

May this correspondence constitute a formal request that you withdraw your
-Subpoena directed to Mr.-Simons. As you are no doubt aware, Mr, Simons has been designated
a "target" by the United States Attorney for the Northern District of New York in regard to a
Grand Jury proceeding that is presently in process in-regard to the McGinn Smith & Co. matter.
As such, it is my client's intention to assert the Fifth Amendment right against self-incrimination
and to accordingly, respectfully decline to answer any questions posed to him with respect to the
McGinn Smith & Co. engagement. Inasmuch as my client will not be providing any testimony,
and in the interests of judicial economy, we respectfully submit that the Subpoena should be

withdrawrn.

www.jaeckle.com
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Ms. Lara Shalov Mehraban

US Securities and Exchange Commission
New York Regional Office

October 29, 2010
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We would appreciate advisement by November 3, 2010 of vour intentions with
respect to the withdrawal of the Subpoena. Uniess we hear from you affirmatively that the
Subpoena will be withdrawn, we will have litile recourse othier than moving o quash it in all

respects.

CCS:sm/ 1021618

cc: Brian DeVane, Esq.

Very truly yours,

-~ - . S‘?:«:}
CHARLES C. SWAN

EK{\BP
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE
COMMISSION,

Plaintiff,
V8- Civil Action No. 16-cv-4537(GLS/RFT)

MCGINN, SMITH & CO., INC,, et al.,

Defendants.

MEMORANDUM OF LAW IN SUPPORT OF
MOTION TO QUASH PURSUANT TO FED. R. CIV. P. 45(c)(3)(A)(iii)

This memorandum of law is submitted on behalf of Ronald L. Simons, a non-party to this
action, in support of his motion to quash a subpoena ad testificandum issued by plaintiff
Securities and Exchange Commission ("SEC"). The relevant facts are contained in the

accompanying affidavit of Charles C. Swanekamp, Esq., and will not be repeated herein.
ARGUMENT

Pursuant to Federal Rule of Civil Procedure ("Fed. R. Civ. P."} 45(c)(3)(A)(iii), "the
issuing court must quash or modify a subpoena that...requires disclosure of privileged or other
protected matter, if no exception or waiver applies...." (Emphasis added). In this case, Mr.
Simons asserts that testifying before this Court in this action implicates his Fifth Amendment

right against self-incrimination.

Specifically, Mr. Simons is the President and a principle of the accounting firm of Piaker
& Lyons, LLP ("Piaker"). For several years, Piaker completed and filed federal tax returns for

defendant McGinn, Smith & Co., Inc., as well as some of its related entities and Messrs. McGinn
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and Smith personally. As a result of his preparation of these tax returns, Mr. Simons is now a
target of an investigation by the United States Attorneys’ Office ("USAQ"). It is these same tax

returns upon which the SEC seeks to question Mr. Simons,

As detailed in the accompanying affidavit, the documents which the SEC obtained from
Piaker as a result of an earlier subpoena, are a subset of documents produced to the United States
Attorneys' Office pursuant to a Grand Jury Subpoena. Piaker has not produced any documents to
the SEC which were not previously produced to the USAQO. Consequently, at the upcoming
hearing, any document upon which Mr. Simons is questioned about has an impact on the
USAQ's investigation. As a result, Mr. Simons must assert his Fifth Amendment right against

self-incrimination to any question posed by the SEC at the upcoming hearing.

It 15 well established that the Fifth Amendment "can be asserted in any proceeding, civil
or criminal,...against any disclosures that the witness reasonably believes could be used in a
criminal prosecution or could lead to other evidence that might be so used.” Kastigar v. United
States, 406 U.S. 441, 444-445, 32 1.Ed.2d 212, 92 S.Ct. 1653 (1972)({ootnotes omitted). Here,
Mr. Simons is a target of criminal investigation by the USAO. His assertion of his Fifth
Amendment rights is not based upon the specter of a possibility that his statements might be used

against him.

While the SEC may argue that Mr. Simons should be compelled to appear at the
upcoming hearing because the SEC may ask questions which Mr. Simons could answer, such a
compulsion also jeopardizes Mr. Simons right to preserve his Fifth Amendment privileges. As
stated in United States v. O'Henry Film Works, Inc, 598 F.2d 313, 317 (2d Cir. 1979)(citations
omitted), "[a] witness who fails to invoke the Fifth Amendment against questions as to which he

could have claimed it is deemed to have waived his privilege respecting all questions on the
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same subject matter.” In this case, the SEC is seeking to call Mr. Simons not to ask him general

questions relating to tax preparation; rather they seek to question him on specific tax returns—

the same tax returns in the possession of the USAQ. Indeed, even a seemingly innocuous

question about why an entry was placed on a certain schedule, if answered, will waive Mr.

Stmons' right to invoke his Fifth Amendment privilege under the O'Henry Film Works, Inc.

analysis. Consequently, Mr. Simons will not be able to answer any questions at the upcoming

hearing, rendering his appearance futile.

As aresult, the subpoena ad testificandum should be quashed and no additional

subpoenas issued for Mr. Simons' testimony until the USAO investigation is complete.

DATED: November 3, 2010

Respectfully submitted,

JAECKLE FLEISCHMANN & MUGEL, LLP

Charles C. Swanekampv(é{) 1 3‘46_):)
Attorneys for Ronald L. Simons

12 Fountain Plaza, Suite 800
Buffalo, New York 14202
Telephone: 716.856.0600

Fax: 716-856-0432

E-Mail: c¢swanekamp(@jaeckle.com

and

Brian Devane, Esq. (501138)

LAW OFFICE OF BRIAN DEVANE
Of Counsel

600 Broadway

Albany, New York 12207-2235
Telephone: 518.475.9845

Fax: 518-475.9846

E-Mail: bdevane@devanelaw.com
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TO:

1024407

Lara S. Mehraban, Esq.

Securities and Exchange Commission
3 World Financial Center, Room 400
New York, New York 10281
Telephone: 212.336.0591

E-mail: Mehrabanl (@sec.gov
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