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March 10; 2018 iy
MAR 1 6 2018
LA‘N”*“ NUE K DAD B
Wilitam 1. Brown, I QM D;?:’.,\N, CLERY
Receiver for McGinn Smith & Co., Inc. AN
One Canalside

125 M St. f'./O‘CV" "/67

Buffalo, New York

Re: McGinn Smith & Co., Inc. — Claim for Donald B. Gustafson

Dear William Brown;

This letter is in response to your letter of February 22, 2018, whicl basically is asking for further proof of
the controlling documents for the McGinn Smith investments claims, namely the First Advisory Income
Notes, LLC and the First Excelsior Income Notes, LLC.

Our letter to you on September 14, 2017 provided evidence that the First Advisory Income Note itself is
payable to The Gustafson Family Trust and the letter from First Excelsior Income Notes, LLC which shows
the note is registered to The Gustafson Family Trust.

{# the above evidence s not sufficient for your Purposes, we are-providing original Probate Declarations,
consistent with California law, for both investments assigning the investments in guestion to the co-
Trustees of The Gustafson Family Trust. The Will is a “pour over will” and the value of assets outside the
Trust are under $150,000.

Also enclosed are:

o Twao copies of original death certificates for both Beverly Gustafson and Donald Gustaison.
& |nvestment receipts showing original purchases were made in the name of the Trust.
s A copy of your letter of February 22, 2018

As stated previously, the co-Trustees do not want to mail original copies of the Trust, however, we are
willing to hand carry original documents back to your offices for your review. Refer to correspondence
September 14, 2017 which included a copy of the Trust, Wili, Certification of Trustee for Chris A.
Gustafsen, £im A. Taddeo, Scott A. Gustafson, Centification of Representation for Thomas J. Taboada.

Sincerely,
Chris Ann Gustafson, co-TTEE

The Gustafson Family Trust
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ce:
Hon. Christian F. Hummel, U.S. Magistrate judge
James T. Foley U.S. Courthouse
445 Broadway, Room 441
Albany, NY 12207

Temmerman, Cilley & Kohlmann, 1LP
Jennifer F. Scharre

2502 Stevens Creek Boulevard

San Jose, CA 95128
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Albany, NY 12207
(518) 449-5131
DESCRIPTION:
McGinn, Smith & Co, Inc.
Investment Bankers - Investment Brokers First Advisory Income Notes, LLC
I__Fvou BOUGHT | ¥YOU SCLD —‘ 10.25%,
[ 25,000 [ ] Secured Junior Notes Due 11/5/201p
L

Dnmmm INTEREST conmlsslcT[

L $25,000.00 1

5/23/2006

Donald B Gustafson & Beverly J Gustafaon Co-TTEES The L iD No. , Reg Rm

Gustafson Family Trust Li/A 04/03/85

14867 Granite Way L197—14»5279 , 737]_

Send

Saratoga, CA 95070-6131 P/l Disiribution:

MAKE CHECK PAYABLE/WIRE FUNDS TO: "M & T BANK ESCROW AGENT FOR First Advisory Income Notes, ¢ »
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DECLARATION PURSUANT TO
CALIFORNIA PROBATE CODE SECTION 13100

The undersigned, KIM ANITA TADDEQ, CHRIS ANN GUSTAFSON, and
SCOTT ANDREW GUSTAFSON, declares as follows:

1. Under Probate Code Section 13006, the undersigned is authorized to
act on behalf of the successor in interest of Decedent, DONALD B. GUSTAFSON
{the “Decedent”), who died in Santa Clara County, California, on May 1, 2017.

2. At least forty (40) days have elapsed since the death of the Decedent,
as shown in the certified copy of the Decedent’s death certificate attached to this
declaration.

3. No proceeding is now being or has been conducted in California for
administration of the Decedent’s estate.

4. The current gross fair market value of the Decedent’s real and
personal property in California, excluding the property described in Section 13050
of the California Probate Code, does not exceed one hundred fifty thousand dollars
($150,000).

5. A description of the property of the Decedent that is to be paid,
transferred or delivered to the undersigned is set forth below:

First Advisory Income Notes, LLC

Note # 82 for $25,000 dated May 23, 2006 at 10.25%
$25,000

Attached as Exhibit A.

6. Decedent died testate and under the terms of the Last Will of
DONALD B. GUSTAFSON, all property is bequeathed to the trustee of the
GUSTAFSON FAMILY TRUST dated April 3, 1985. The trustees are KIM ANITA
TADDEQ, CHRIS ANN GUSTAFSON, and SCOTT ANDREW GUSTAFSON.,

7. The undersigned is the successor of the Decedent (as defined in
Section 13006 of the California Probate Code]} to the Decedent’s interest in the
described property.

8. No other person has a superior right to Decedent’s interest in the
described property.
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9. Pursuant to the facts set forth above and Section 13100 et seq. of the
California Probate Code, the undersigned requests that the above asset held in the
name of Decedent be transferred to KIM ANITA TADDEO, CHRIS ANN
GUSTAFSON, and SCOTT ANDREW GUSTAFSON, Cotrustees of the GUSTAFSON
FAMILY TRUST dated April 3, 1985.

10. In consideration of such payment or transfer, the undersigned agrees
to hold the transfer agent harmless against all liability, loss, cost, damage or

expense which it may occur by reason thereof, including attorney’s fees.

The undersigned declares under penalty of perjury under the laws of the
State of California that the foregoing is true and correct.

Dated: 3[ Q Z;g/
IM ANITA TADDEQO
Dated: 3/ T/201(% ﬁg; dw WV‘

CHRIS ANN GUSTAFSON !

Dated: MQ ,gw/ﬁ' a glﬁgﬁ&”

SCOTT ANDREW STAFSON
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ACKNOWLEDGMENT

A notary public or other officer completing this certificate verifies only the
identity of the individual who signed the document to which this certificate is
attached, and not the truthfulness, accuracy, or validity of that document.

STATE QF CALIFORNIA )

) s8.
COUNTY OF SANTA CLARA )

On March 9, 2018, before me, Jennifer Frances Scharre,Notary Public, personally
appeared KIM ANITA TADDEO who proved to me on the basis of satisfactory
evidence to be the person{s} whose nametsy isfere subscribed to the within
instrument and acknowledged to me that fre/shefthey executed the same in
hisfher/their authorized capacityties} and that by hisfherftheir signaturefs} on
the instrument the personts}, or the entity upon behalf of which the person{s}
acted, executed the instrument.

I certify under PENALTY of PERJURY under the laws of the State of California that
the foregoing paragraph is true and correct.

IFER smggg ssgggﬂlﬁz
i COMM. #2086
WITNESS my h official seal. b ety Piblic - Caiforia §

fara County
Sania C B2 et 18, 201

ﬁ/ (SEAL)

{ Ve




Case 1:10-cv-00457-GLS-CFH Document 983 Filed 03/16/18 Page 7 of 16

ACKNOWLEDGMENT

A notary public or other officer completing this certificate verifies only the
identity of the individual who signed the document to which this certificate is
attached, and not the truthfulness, accuracy, or validity of that document.

STATE OF CALIFORNIA )
) ss.
COUNTY OF SANTA CLARA )

On March 9, 2018, before me, Jennifer Frances Scharre, Notary Public, personally
appeared CHRIS ANN GUSTAFSON who proved to me on the basis of satisfactory
evidence to be the person{s} whose namets} isfare subscribed to the within
instrument and acknowledged to me that hefshefthey executed the same in
his/her/their authorized capacityf{ies} and that by hisfherftheir signature{s) on
the instrument the personf{s}, or the entity upon behalf of which the personts}
acted, executed the instrument.

I certify under PENALTY of PERJURY under the laws of the State of California that
the foregoing paragraph is true and correct.

TENNIFER FRANCES SCHARRE
3  COMM, #2086568 =z
o Notary Public - California 3
Sanla Clara County -
y Cornm. Expires Ocl. 18, 2018

WITNESS my d official seal.
F

é.//
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ACKNOWLEDGMENT

A notary public or other officer completing this certificate verifies only the
identity of the individual who signed the document toe which this certificate is
attached, and not the truthfulness, accuracy, or validity of that document.

STATE OF CALIFORNIA )
) ss.
COUNTY OF SANTA CLARA )

On March 9, 2018, before me, Jennifer Frances Scharre, personally appeared
SCOTT ANDREW GUSTAFSON, Notary Public, who proved to me on the basis of
satisfactory evidence to be the personts} whose namets} isfare subscribed to the
within instrument and acknowledged to me that hefshefthey executed the same
in hisfherftheir authorized capacityties} and that by hisArerftheir signaturefs} on
the instrument the persontsj, or the entity upon behalf of which the personts}
acted, executed the instrument.

I certify under PENALTY of PERJURY under the laws of the State of California that
the foregoing paragraph is true and correct.

ENNIFER FRANCES SCHARRE

WITNESS my h ial seal. L P M, #2086568 =
2t Notary Pubic - California 2
LA\ ) Santa Clara Gouni -
% N> Wy con, Expies Ol 18, 2018
(SEAL)
= 7
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EXHIBIT A
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FIRST ADVISORY INCOME NOTES, LL.C Note #82

10.25% Secured Junior Note Due 2010

THIS NOTE HAS NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933, AS
AMENDED ("ACT"), OR UNDER ANY STATE SECURITIES LAW AND MAY NOT BE
PLEDGED, SOLD, ASSIGNED OR TRANSFERRED IN THE ABSENCE OF AN EFFECTIVE
REGISTRATION STATEMENT WITH RESPECT THERETO UNDER THE ACT AND ANY
APPLICABLE STATE SECURITIES LAW, OR UNLESS THE COMPANY RECEIVES AN
OPINION OF COUNSEL, SATISFACTORY TO THE COMPANY, THAT SUCH
REGISTRATION IS NOT REQUIRED.

§25000 5/23/2006

FOR VALUE RECEIVED, FIRST ADVISORY INCOME NOTES, LLC, a New York limited
liability company (the “Company,” which term includes any successor under the Indenture
hereinafer referred to), with its principal office at Capita} Center, 5™ Floor, 99 Pine Street, Afbany,
New York 12207, promises to pay to the order of Donald B Gustafson & Be

I stafson Fj Frust U/A 85 (*Holder"), or registered assigns, upon
the first to occur of (i) November 15, 2010 (the “Maturity Date™) or (ii) the prepayment of this
Junior Note by the Company as set forth herein {the “Redemption Date™), the principal amount of
Twenty-Five Thousand Dollars($25000), in such coin or cwrrency of the United States of
America as at the time of payment shall be legal tender for the payment of public or private debts,
together with interest on the unpaid balance of said principal amount outstanding at the rate of
10.25% per annum without compounding payable on the Maturity Date or Redemption Date.
Interest at the aforesaid rate of 10.25% per annum will be paid in quarterly instaliments on the 5%
day of February, May, August and November, commencing on February 15, 2006, to and including
the Maturity Date (each, an “Interest Payment Date™). Interest on the Junior Note will accrue from
the date of authentication of the Junior Note. Interest will be computed on the basis of a 365-day
year. This Junior Note shall be paid pro rata with notes of the same series (which, together with this
Junior Note, are in the aggregate principal amount of up to $10,000,000 (collectively, the “Junior
Notes™) being issued pursuant {o the Indenture referred to herein. Holders must surrender Junior
Notes to the Paying Agent (as referenced hereinafter) to collect principal payments. Payments of
principal and interest will be made pursuant to the Holder’s instructions as set forth in the
Subscription Agreement (as hereinafter defined).

This Junior Note is issued pursuant to an offering made by the Company through a
confidential private placement memorandum dated October 1, 2005 (the *Memorandum™), a
confidential investor questionnaire (“Questionnaire™ and a subscription agreement entered into
between the Company and the Holder (the “Subscription Agreement”). Each of the foregoing
documents is available for inspection at the Company's principal office. Reference herein to the
Memorandum, the Subscription Agreement and the Questionnaire shall in no way impair the
absolute and unconditional obligation of the Company to pay both principal and interest hereon as
provided herein. Capitalized terms used herein and not otherwise defined have the meanings set
forth in the Indenture referenced hereinafter.

1. Payipg Agent and Registrar. Initially, McGinn, Smith Capital Holdings Corp. (the
“Trustee™) will act as Paying Agent and Registrar. The Company may change any Paying Agent,
Registrar or co-Registrar without notice.
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2. Indenture. The Company issued the Junior Notes under an Indenture dated as of
October __, 2005 between the Company and the Trustee. The terms of the Junior Notes include
those stated in the Indenture. The Junior Notes are subject to all such terms, and Holders of the
Junior Notes are referred to the Indenture for & statement of such terms.

3. Optional Redemption. A pro rata portion of the Junior Notes will be redeemable at the
option of the Company upon the removal, whether voluntarily or involuntarily, of an Investment
from the Compeny’s asset portfolio during the term of the Junior Notes, upon not less than 10 nor
more than 30 days’ notice at a redemption price equal to 100% of the principal amount of the
redeemed Note plus accrued and unpaid interest up to but not including the redemption date,
without any penalty or premium. Selection of Junior Notes for redemption will be made by the
Trustee on a pro rata basis, by lot or by such method as the Trustee shail deem fair and appropriate;
provided that no Junior Notes of $5,000 or less shall be redeemed in part. Junior Notes called for
redemption become due on the date fixed for redemption. On and after the redemption date the
Junior Notes shall cease to be cntitled to any benefit under the Indenture and the Holders thereof
shall have no right in respect of such Junior Notes except the right to receive the redemption price
thereof plus any acerued and unpaid interest to the date fixed for redemption.

4. Denomipations., Transfer, Exchange. The Junior Notes are in minimum denominations
of $25,000 and integral multiples of $5,000. A Holder may transfer or exchange Junior Notes only

in accordance with the Indenture ang as set forth in the Restricted Legend. The Registrar may
require a Holder, among other things, to furnish appropriate endorsements and transfer documents
and to pay to it any taxes and fees required by law or permitted by the Indenture. The Registrar
need not transfer or exchange any Junior Notes or portion of a Junior Note selected for redemption,
or transfer or exchange any Junior Notes for a period of 15 days before selection of such Junior
Notes to be redeemed.

5. Events of Default.

(2) An “Event of Default” occurs upon the occurrence of any of the following events:

(i} the Company fzils to pay interest on the Junior Note when the same becomes due
and payable (whether or not prohibited by the subordination provisions of the
Indenture) and such failure continues for a period of 30 days;

(ii) the Company fails to pay the Principal of the Junior Noles when the same becomes
due and payable at maturity, upon redemption or otherwise (whether or not
prohibited by the subordination provisions of the Indenture), and such faiture
continues for a period of 30 days;

(iii}  the Company fails to comply with any of its material covenants, representations,
warranties or other agreements in the Junior Notes or the Indenture and such
failure continues for 60 days after the Company and the Trustee receives notice
from the Trustee or the Majority Holders of the Junior Notes of the Default and the
Company does not cure the Default, or it is not waived. The notice rnust specify
the Default, demand that it be remedied to the extent consistent with law, and state
that the notice is a “Notice of Default;”

(iv)  the Company, pursuant to or within the meaning of any Bankruptcy Law:
(a) commences a voluntary case;

3
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) consents to the entry of an order for relief against it in an involuntary case;
(c) consents to the appointment of a Custodian of it or for all or substantially

all of its property; or
(d) makes a gencral assignment for the benefit of its creditors;

4] a court of competent jurisdiction enters an order or decree under any Bankruptcy
Law that:
(a) is for relief against the Company in an inveluntary case;
(b) appoints & Custodian of the Company or for all or substantially all of its
property; or
(c) orders the liquidation of the Company, and the order or decree remains
unstayed and in effect for 60 days; or

(vi)  any Lien granted to the Trustee hereunder or under any Collatera] Document on
any material portion of the Collateral shall cease to be valid and effective.

Subject to the subordination provisions of the Indenture, upon the occurrence of an Event
of Default (other than for an Event of Default under the foregoing clauses (iv) and (v)), and in any
such event, the Trustee by notice to the Company, or the Majority Holders of the Junior Notes by
notice to the Company and the Trustee, may at their option, declare the entire principal amount of
the Junior Notes then outstanding together with accrued unpaid interest thereon immediately due
and payable. Holders may not enforce the Indenture or the Junior Notes except as provided in the
Indenture. The Trustee may require indemnity satisfactory to it before it enforces the Indenture or
the Junior Notes. Subject to certain limitations, the Majority Holders of the Junior Notes may direct
the Trustee in its exercise of any trust or power. The Trustee may withhold from Holders notice of
any continuing Defanlt (except a Default in payment of Principal or interest) if it determines that
withholding notice is in the interest of the Holders of Junior Notes.

(b) Non-Waiver and Other Remedies. No course of dealing or delay on the part of the
Holder of the Junior Notes in exercising any right hereunder shall operate as a waiver or otherwise
prejudice the rights of the Holders of the Junior Notes. No remedy conferred hereby shall be
exclusive of any other remedy referred to herein or now or hereafter available at law, in equity, by
statute or otherwise.

6. Obligation to Pay Principal and Interest; Covenants. No provision of this Junior Note

shall alter or impair the obligation of the Company, which is absolute and unconditionsl, to pay the
principal of and interest on this Junior Note at the place, at the respective times, at the rates, and in
the currency herein prescribed.

7. Amendment, Supplement, Waiver. The Company and the Trustee may, without the

consent of the holders of any outstanding Junior Notes, amend, waive or supplement the Indenture
or the Junior Notes for certain specified purposes, including, amaong other things, curing
ambiguities, defects or inconsistencies, providing for assumption of Company obligations to
Holders or making any other change that does not adversely affect the rights of any Holder in any
material respect. Other amendmetits and modifications o the Indeniwe or the Junior Notes may be
made by the Company and the Trustee with the consent of the Majority Holders of the Junior Notes
as provided in the Indenture, ‘

8. Security: Subordination. In order to secure the Company's obligations under the
Indenture, the Company has entered into the Collateral Documents. The Company's obligations
under the Indenture shall be secured by Liens on the Collateral granted to the Trustee, as Collateral
Agent, on behalf of the Holders in accordance with the terms and provisions of the Collateral
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Documents. Each Holder of this Junior Note, by accepting the same, agrees with security
provisions of the Indenture and the Collateral Documents,

The Junior Notes are subordinated in right of payment to the 7.75% Secured Senior
Subordinated Notes Due 2008 (the “Original Secured Senior Subordinated Notes™), the 6%
Secured Senior Notes Due 2006 (the “Original Senior Notes™) and any additional one-year secured
senior notes (“Additional Senior Notes™) or any sdditional two-year secured subordinated senior
notes (“Additional Secured Senior Subordinated Notes”) due 2010 that may be issued under the
Indenture upon maturity of the Original Senior Notes or the Original Secured Senior Subordinated
Notes. The Additional Senior Notes shall have an interest rate equal to the lesser of 6% or the then
current prime rate as set forth in the Wall Street Journal (“Prime Rate™) +1%, and shall maturc on
December 15, 2007, 2008, 2009 or 2010 as applicable. The Additional Secured Subordinated Notes
shall have an interest rate equal to the lesser of 7.75% or the then current Prime Rate + 2%. The
Company agrees, and each Holder by accepting a Junior Note agrees, to the subordination and
authorizes the Trustee to give it effect.

_ X Redemp! . Subject to certain
condmons, the Company at any tlmc may tennmate some or all of i its obhgatmns under the Junior
Notes and the Indenture if the Company deposits with the Trustee sufficient funds to make
payment of Principel and interest on the Junior Notes cither at redemption or maturity.

10. No Recourse Against Qthers. An officer, employee, member or beneficiary, as such, of
the Company shall not have any liability for any obligations of the Company under the Junior
Notes, the Indenture or the Collateral Documents, or for any claim based on, in respect of or by
reason of, such obligations or their creation. Each Holder of the Junior Notes by accepting a Junior
Note waives and releases all such liability. The waiver and release are part of the consideration for
the issue of the Junior Notes.

11. Authentication. This Junior Note shall not be valid until authenticated by a manual or
facsimile signature of the Trustee.

12. Lost Documents. Upon receipt by the Company of evidence satisfactory to it of the
loss, theft, destruction or mutilation of this Junior Note or any Junior Note exchanged for it, and (in
the case of loss, theft or destruction) of indemnity satisfactory to it, and upon reimbursement to the
Company of all reasonable expenses incidental thereto, and upon surrender and cancellation of
such Junior Note, if mutilated, the Company will make and deliver in lieu of such Junior Note a
new Junior Note of like tenor and unpaid principal amount and dated as of the original date of the
Junior Note.

IN WITNESS WHEREOQF, this Junior Note has been executed and delivered on the date
specified above by the duly authorized representative of the Company.

First Advisory Income Notes, LLC

Title: Prcmdcnt
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William J. Brown, as Receiver
of McGinn, Smith & Co., Inc., et al.

One Canaiside
Tel: 7116.847.7089 125 Main Street
www.mcginnsmithreceiver.com : Budlalo, NY 14203

February 22, 2018

Chris A. Gustafson
Kim A. Teddeo

Scott A. Gustafson
14113 Douglass Lane
Saratoga, CA 95070

Re:  McGinn Smith & Co. Inc. - Claim of Donald Gustafson
Dear All:
I, again, write in response and refer you to my August 11, 2017 letter, copy enclosed.

I have possession of an original Death Certificate for Donald Gustafson. I do not have an answer
to the question as to whether the Will was probated and an Executor appointed.

Before I can tell you what documents Loeed to. see, Lneed to know with. certainty what document

controls the legal title to the McGinn Smith assets in the name of Donald Gustafson, If there is a
| Will, then an estate will likely need to be probated since, based upon the other documents
| (copies) you have sent to me, there is no clear indication that the McGinn Smith assets passed |
| under the Trust Agreements. |
s |

if you have legal counsel, perhaps my having a quick conversation with them will be of
-assistance. Please let me hear from you.

- Very truly yours,

30

EEERt
Doc #01-3060948.2
Enclosure
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