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REVISED LIST OF EXHIBITS TO PLAINTIFF'S STATEMENTS OF MATERIAL FACTS

December 1, 2014
D . APPENDIX
ATE DOCUMENTS EXHIBITS DOCKET #
Declaration of Kerri Palen 1 712
Declaration of Olumiseun Ogunye 2 712-1
Declaration of William J. Brown 3 712-2
Attestation of Larry Mills 4 712-3
10/11/2012 {United States v. McGinn and Smith - Superseding Indictment 6 712-4
8/13/2013 {United States v. David Smith - Judgment In a Criminal Case 10 712-5
8/13/2013 |United States v. Timothy M. McGinn - Judgment In A Case 11 712-6
7/24/2012 |Plea Agreement of Brain Shea 12 712-7
7/24/2012 |United States v. Brian Shea - Information 13 712-8
3/7/2013 _|United States v. Brian Shea - Judgment In A Criminal Case 14 712-9
11/29/2011 |United States v. Matthew Rogers - Plea Agreement 15 712-10
4/12/2013 |United States v. Matthew Rogers - Judgment In A Criminal Case 16 712-11
11/8/2011 |United States v. Ronald Simons - Plea Agreement Corrected 17 712-12
3/14/2013 |United States v. Ronald Simons - Judgment In A Criminal Case 18 712-13
4/5/2010 |FINRA v. Smith and McGinn - Disciplinary Proceedings 19 712-14
9/14/2011 |FINRA v. Smith and McGinn - Default Decision as to Respondents Smith and McGinn 20 712-15
11/8/2011 |United States v. Ronald Simons - Information 21 712-16
11/29/2011 |United States v. Matthew Rogers - Information 22 712-17
2/6/2013 1United States v. McGinn and Smith - Verdict Form - Smith 23 712-18
2/6/2013 |United States v. McGinn and Smith - Verdict Form - McGinn 24 712-19
8/7/2013 |Sentencing Transcript - McGinn 25 712-20
8/7/2013 _|Sentencing Transcript - Smith 26 713
Memo to McGinn, Livingston and Carr 27 713-1
11/1/2003 |Purchase Agreement b/w SPT and FIIN 28 713-2
Security Participation Trust PPM 29 713-3
3/1/2004 _|Purchase Agreement b/w SPT and FEIN 30 713-4
2/8/2001 |Security Participation Trust II PPM 31 713-5
10/1/2004 |Purchase Agreement b/w SPT and FEIN 32 713-6
9/10/2001 |Security Participation Trust III PPM 33 713-7
12/5/2011 |Security Participation Trust (Final) chart 34 713-8
4/24/2009 |Email from Cooper to Rees 35 713-9
Handwritten notes of funds and trusts 36 713-10
12/21/2006 |Email from Patricia Sicluna to Guzzetti 37 713-11
11/16/2007 |Email from Guzzetti to Richard Feldmann 38 713-12
3/17/2009 |Email from Smith to Lex, McGinn, & Guzzetti 39 713-13
3/17/2009 |Agenda & Attendees for Board of Directors Meeting 40 713-14
2/2/2007 |Email from Guzzetti to David Smith 41 713-15
11/11/2007 |Email from Guzzetti to Smith 42 713-16
11/12/2007 |Email from Guzzetti to Smith 43 713-17
11/14/2006 |Email from Sicluna to Guzzetti 44 713-18
11/24/2009 |Email from Smith to Guzzetti and McGinn 45 713-19
1/16/2008 |Email from Guzzetti to Anthony 46 714
Memo from McGinn Smith to Carr 47 714-1
12/2/2007 |Email from Rees to Smith 48 714-2
Spinner Alarm Contracts Summary 49 714-3
12/20/2007 |Email from Livingston to McGinn and Smith 50 714-4
1/29/2009 |Various letters between MS & Co and NFS dated from January 29, 2009 - September 29, 2009 51 714-5
10/3/2007 |NFS Letters to Smith dated from October 3, 2007 - December 1, 2008 52 714-6
3/20/2006 _|alseT IP Associates LLC, Amended and Restated limited Liability Company Agreement 53 743, 743-1
1999 Handwritten letter from Smith to McGinn 54 715
1999 Typed version of handwritten letter from Smith to McGinn 55 715-1
3/23/2004 [McGinn Smith Response Letter to BD Exam Findings 56 715-2
1/8/2013 |Stipulations as to the Admissibility of Documents (Docket 71) 57 715-3
2/1/2013 [Jury Instructions 58 715-4
2/20/2014 |Initial Decision Making Findings and Imposing Sanction re McGinn 59 715-5
4/3/2014 |Notice Initial Decision Final (McGinn) 60 715-6
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Order Making Findings and Imposing Remedial Sanctions Pursuant to Section 15(b) of the
4/23/2014 |Securities Exchange Act of 1934 and Section 203(f) of the Investment Act of 1940 as to David 61
L. Smith 715-7
9/23/2013 |Oreder Instituting Proceedings [re ten MS & Co. brokers) 62 715-8
5/22/2002 |RTC Trust 02 63 715-9
11/13/2006 |TDM Cable Trust 06 PPM 64 744
11/17/2008 |TDM Cable Trust 06 PPM 65 744-1
2/23/2007 |TDM Verifier Trust 07 PPM 66 716
5/19/2007 |Firstline Trust 07 PPM 67 751, 751-1
5/19/2007 |Firstline Senior Trust 07 PPM 68 753
7/16/2007 |TDM Luxury Cruise Trust 07 PPM 69 717
10/19/2007 |Firstline Trust 07 Series B PPM 70 755, 755-1
10/19/2007 |Firstline Senior Trust 07 Series B PPM 71 757
12/17/2007 |TDM Verifier Trust 08 PPM 72 718
5/30/2008 |Integrated Excellence Junior Trust 08 PPM 73 758, 758-1,2
5/30/2008 |Integrated Excellence Senior Trust 08 PPM 74 718-1
9/24/2008 |Fortress Trust 08 PPM 75 720
12/15/2008 |TDM Verifier Trust 09 PPM 76 720-1
1/19/2009 |TDMM Cable Junior Trust 09 PPM 77 720-2
1/19/2009 |TDMM Cable Senior Trust 09 PPM 78 720-3
2/2/2009 |TDM Verifier Trust 07R PPM 79 720-4
7/6/2009 |TDM Verifier Trust 08R PPM 80 720-5
8/20/2009 |TDMM Benchmark Trust 09 PPM 81 721
9/3/2009 [TDM Verifier Trust 11 82 721-1
2/14/2008 |Cruise Charter Ventures Trust 08 83 721-2
9/25/2009 |Cruise Charter Ventures, LLC 84 721-3
4/22/2008 |McGinn Smith Transaction Funding Corporation PPM 85 759, 759-1,2, 3
9/15/2003 |First Independent Income Notes PPM 86 722
1/16/2004 |First Excelsior Income Notes PPM 87 723
11/1/2004 |Third Albany Income Notes PPM 88 760, 760-1, 2, 3
10/1/2005 |First Advisory Income Notes PPM 89 724
Criminal Trial Testimony of Thomas Brown 90 724-1
Criminal Trial Testimony of Avram Cahn 91 724-2
Criminal Trial Testimony of Henry Crist 92 724-3
Criminal Trial Testimony of Mary Dale 93 724-4
Criminal Trial Testimony of Ronald Deleonardis 94 724-5
Criminal Trial Testimony of William Ferrero 95 724-6
Criminal Trial Testimony of Andrew Greenberg 96 724-7
Criminal Trial Testimony of Berta Kogan 97 724-8
Criminal Trial Testimony of Stephen Novack 98 724-9
Criminal Trial Testimony of Robert Pugliese 99 724-10
Criminal Trial Testimony of Paul Sokol 100 724-11
Criminal Trial Testimony of Robert James Wargo 101 724-12
Criminal Trial Testimony of Brian J. Cooper 102 724-13
Criminal TrialTestimony of Alyssa Daversa 103 724-14
Criminal Trial Testimony of Christopher Rattiner 104 724-15
Criminal Trial Testimony of David P. Rees 105 724-16
Criminal Trial Testimony of Steven Rowen 106 724-17
Criminal Trial Testimony Brian E. Shea 107 725
Criminal Trial Testimony of David Smith 108 725-1
Criminal Trial Testimony of Timothy McGinn 109 725-2
6/5/2011 |Guzzetti deposition 110 725-3
8/4/2009 |Chart of TDM Verifier Trust 07R 111 725-4
Chart of Integrated Excellence Sr. Trust 08 112 725-5
8/29/2008 |Chart of Integrated Excellence Jr. Trust 08 113 725-6
4/30/2009 |Chart of TDMM Cable Jr. Trust 09 114 725-7
Chart of payments from the 17 Trusts to Broker-Dealers, McGinn Smith and Rogers 115 725-8
11/7/2008 |Email from McGinn to Joan Dixon re: journals, checks and wires 116 725-9
Chart of MSTF Corporation 117 725-10
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Chart of MSTF Payments to non-MSTF investors 118 725-11
4/1/4/2009 |Chart of Payments from Four Funds for Payroll 119 725-12
MSTF and NEI - False Accounting Entries 120 725-13
1/15/2008 |Letter to investors explaining reduction in interest rates 121 727
4/11/2008 [Letter to investors explaining elimination of interest payment 122 727-1
7/15/2008 |Email from McGinn to Cornacchia re wite transfer 123 727-2
4/13/2009 |Email from Cooper to Shea re: daily bank balance and the sources and uses of funds 124 727-3
4/19/2009 |Email from Smith to McGinn re: Bud Koffman/amortizing loan 125 727-4
4/20/2009 |Email from Cooper to Shea re: daily bank balance and the sources and uses of funds 126 727-5
10/9/2009 |Email from Jay Kaplowitz to Smith re: change meeting location 127 727-6
Schedule of payments to Cornacchia 128 727-7
10/10/2009 |Handwritten letter from Smith and McGinn to Jay Kaplowitz et al. 129 727-8
10/10/2009 |Typewritten version of letter from Smith and McGinn to Jay Kaplowitz et al. 130 727-9
10/10/2009 |Handwritten from Smith to Jay Kaplowitz 131 728
10/10/2009 {Typewritten version of letter from Smith and McGinn to Jay Kaplowitz et al. 132 728-1
Schedule of payments 133 728-2
Spreadsheets of MSTF non-MSTF invetsor payments of Four Funds 134 728-3
Accounting records from McGinn Smith Advisors and McGinn Smith Capital Holdings for 135
MSTF 728-4
Handwritten schedule listing of fees owed to McGinn Smith Adviosrs and McGinn Smith 136
Capital Holdings 728-5
Spreadsheets of capittal estimates and handwritten notes and documents 137 728-6
5/15/2008 |Agreement between MSTF and four Firstline Trusts 138 728-7
10/13/2009 |Email from Cooper to McGinn and copy to Carr re: TDM Cable loans 139 728-8
10/26/2009 |TDM Cable Funding LLC - TM Loan transactions (with notes) and promissory notes 140 730
10/26/2009 |TDM Cable Funding LLC - M Rogers Loan transactions and promissory notes 141 730-1
Various Loan Transactions (from different funds) 142 731
10/8/2007 |Email from David Rees to Ronald Simons re: misc questions 143 731-1
1/23/2008 |Email from McGinn to Guzzetti to Smith re: deal availability 144 731-2
2/24/2009 |Email from Smith to McGinn, copy to Livingston re: Friday's payroll 145 731-3
Chart of Emails from Guzzetti to All Brokers regarding availability of Firstline Trust 07 Series
1/25/2008 | Birstline Bankruptcy 146 7314
Chart of Firstline Post Bankruptcy Sales 147 731-5
8/8/2007 |Email from Steve Baker to McGinn, copy to Keyes and Thurston re: breach 148 731-6
10/5/2007 E.mai! from Ro.ger Henriksen to Joseph Carr, copy to Baker, Sullivan, Thurston, and trevor re: 149
Firstline Security 731-7
1/25/2008 |Email from Rogers to Jason Nordin, copy to McGinn re: Firstline 150 719
2/6/2008 |Email from Shea to Carr re: Firstline 151 719-1
2/28/2008 |Email from McGinn to Lex re: SAI payments 152 719-2
4/28/2008 |Email from Cooper to McGinn re: May 1st payments 153 719-3
5/2/2008 |Email from Cooper to McGinn re: May 1st payments 154 719-4
10/1/2008 |Email from Copper to McGinn, copy to Rees re: interest payments 155 719-5
9/10/2009 |Letter from McGinn Smith Capital Holdings to Andrew Greenberg 156
7/1/2008 |Email from McGinn to Bimnbach re: instructions for transfers of funds 157 719-7
7/15/2008 |Email from McGinn to Bimbach re: instructions for transfers of funds 158 719-8
8/26/2008 |Email from Cooper to McGinn, copy to Rees re: interest distributions 9/1 159 719-9
8/29/2008 |Email from McGinn to Denise Birnbach re wires 160 719-10
9/16/2008 |Email from Doug Keenholts to McGinn re: Integrated Excellence 161 726
1/24/2009 |Email from Cooper to McGinn re: Feb 1st interest payments 162 726-1
6/2/2009 |Email from Cooper to McGinn and Shea re: Mercantile account balances 163 726-2
6/29/2009 |Email from Cooper to McGinn re: 7/1 Funding 164 726-3
8/29/2008 |Integrated Excellence Junior Trust - Fund transfer notification 165 726-4
7/1/2008 |Integrated Excellence Senior Trust - Funds Transfer Notification 166 726-5
9/30/2009 |Letter from Randy Pearlman to David Franceski 167 726-6
10/14/2009 |Letter from Jay Kaplowitz (Gersten Savage) to Randy Pearlman 168 726-7
11/16/2009 |Letter from Shea to Randy Pearlman 169 748
2/2/2010 |Letter from Randy Peariman (FINRA) to David Franceski 170 729-1
2/9/2010 |Letter from Joe Carr to Randy Pearlman re: routing examination 171 732
3/1/2010 |Letter from Joe Carr to Randy Pearlman re: routing examination 172 729-2
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12/31/2006 |TDM Cable Funding LLC - account report 173 764

12/21/2007 |Ticket of Harold Alvin Smith for TAIN for $20,000 174 729-3
1.28.09 estate planning letter to D. Smith Dep. Ex. 609 175 729-4
2.4.09 email re D. Smith transfer of shares to Stock Account Dep Ex 612 176 729-5
3-6-02 LOA re cut and paste 000525-524 177 729-6
3-6-02 LOA re cut and paste 000526-518 178 729.7
7-28-93 LOA re Charter One Stock 179 729-8
10-14-92 LOA re Charter One Stock 180 729-9
1984 Smith Financial Statement 181 729-10
1985 Smith Financial Statement 182 729-11
1986 Smith Financial Statement 183 729-12
1987 Smith Financial Statement 184 729-13
1989 Smith Financial Statement 185 729-14
1990 Smith Financial Statement 186 729
1991 Smith Financial & MS Ltr 187 731-2
1992 Letters of Authorization 188 732-2
1992 Smith Financial Statement 189 732-3
1993 Letters of Authorization 190 732-4
1994 Letters of Authorization 191 748-1
1994 Smith Financial Statement 192 732-5
1995 Letters of Authorization 193 732-6
1995 Smith Financial Statement 194 732-7
1996 Letters of Authorization 195 748-2
1997 Letters of Authorization 196 748-3
1997 Smith Financial Statement 197 732-8
1998 Letters of Authorization 198 748-4
1999 Letters of Authorization 199 748-5
1999 Smith Financial Statement 200 732-9
2000 Letters of Authorization 201 732-10
2002 Letters of Authorization 202 732-11
2002 Smith Financial Statement 203 732-12
2003 Letters of Authorization 204 732-13
2004 Letters of Authorization 205 732-14
2004 Smith Financial Statement 206 732-15
2005 Smith Financial Statement 207 732-16
2006 Smith Financial Statement 208 732-17
2007 Smith Financial Statement 209 732-18
2008 Smith Financial Statement 210 732-19
ALBANK Stock Issues 211 737
Charter One Cust Basis 212 withdrawn
D. Smith 1.11.09 Letter expressing concerns re liability Dep. Ex 610 213 737-1
D. Smith Answer to SAC, Dkt. 348 214 737-2
D. Smith- TDM Cable Promissory Note Dep. Ex. 508 215 737-3

" |D. Smith's handwritten notes re consequences of fraud Dep. Ex 512 216 737-4

D. Smith's Responses to 1st Interrogatories 217 737-5
D. Smiths Responses to SEC First Set Request for Admissions 218 737-6
D. Stoelting 8.3.10 Decl. Dkt. 103-2 219 737-7
David Smith 150,000 transaction 220 737-8
David Smith Full Trading Authorization (2) 221 737-9
David Smith Full Trading Authorization 222 737-10
Dep. Ex 400 - T. McGinn text to N. McGinn 223 737-11
Dep. Ex 417 - Checks to Lauren Smith 224 737-12
Dep. Ex 450 - Exceprt of IASG PPM 225 737-13
Dep. Ex. 369 -Declaration of Trust 226 739
Dep. Ex. 370 - Private Annuity Contract 227 739-1
Dep. Ex. 371 - Smith Trust transaction Records 228 739-2
Dep. Ex. 401 - Email re Niskayuna Improvements 229 739-3
Dep. Ex. 402 - Deed re Sale of Residence to N. McGinn 230 739-4
Dep. Ex. 403 - Summary Chart re transfers to N. McGinn 231 739-5
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Dep. Ex. 412 - wire to Lauren Smith 232 739-6
Dep. Ex. 412 -7.12.10 Lauren Smith tranfer request 233 739-7
DEP. EX. 443 - Documents re Purchased ALBANK Stock 234 739-8
DEP. EX. 444 - Documents re Purchased ALBANK Stock 235 739-9
DEP. EX. 445 - Documents re Purchased ALBANK Stock 236 739-10
DEP. EX. 446 - Documents re Purchased ALBANK Stock 237 739-11
DEP. EX. 447 - Documents re Purchased ALBANK Stock 238 739-12
DEP. EX. 448 - Documents re Purchased ALBANK Stock 239 739-13
Dep. Ex. 462 - Wojeski Indemnification Agreement 240 739-14
Dep. Ex. 472 - Fax to Wojeski re Annuity Contract 241 742
Dep. Ex. 474 - Deed re Sale of Sacandaga Lake Property 242 742-1
Discretionary Authorization for David Smith re Bear Stearns Acct 243 742-2
Dkt 23 - L. Smith 5-21-10 Affidavit 244 742-3
TDM Cable Funding Promissory Note with McGinn 10/2/06 Ex. 511 245 742-4
DS 5-13-2002 letter summarizing loans MGS 001392-94 246 742-5
G. Smith 10.7.10 Decl. Dkt. 148 247 742-6
Geoffrey R Smith 11.16.11 Deposition 248 742-7
Geoffrey Smith 12.9.11 Deposition 249 742-8
Ian Meyers Settlement Dep. Ex. 453 250 742-9
Journal of ALBANK Stock 251 742-10
L. Smith 5.27.10 Deposition 252 742-11
L. Smith 12.8.11 Deposition 253 742-12
L.Smith 5.21.10 Affidavit Dkt. No. 34 254 742-13
L.Smith Answer to SAC, Dkt. 344 255 742-14
Lauren Smith 11.28.11 Deposition 256 742-15
Lynn Smith 1.3.14 Affidavit re Annuity Rights 257 742-16
Lynn Smith 1.3.14 Affidavit re Renouncing Annuty Dkt. 662 258 742-17
Lynn Smith 3.31.10 Net Asset Statement 259 742-18
Lynn Smith 6.9.10 Aff. Dkt. 69-1 260 742-19
Lynn Smith 10.18.13 Aff. Dkt. 610-1 261 745
Lynn Smith Account Balance 262 745-1
Lynn Smith new account Info (2) 263 745-2
Lynn Smith new account Info 264 745-3
Lynn Smith Response -RFAs 265 745-4
Lynn Smith Stock Account Balance 266 745-5
Nancy McGinn 11.28.11 Deposition 267 745-6
PI Dep. B237Ex 24 - Deerfield Subscription Agreement 268 745-7
PI Dep.15 L. Smith Checking Account Excerpt 269 745-8
PI Exhibit 126 270 749
PI hearing transcript 6.9.10 271 745-9
PI hearing transcript 6.10.10 272 745-10
PI hearing transcript 6.11.10 273 745-11
Piaker & Lyons Ltr 3-23-2009 274 745-12
R. Daniello 6.3.10 Aff. Dkt. 46 275 745-13
SEC RFA T. McGinn and D. Smith 276 745-14
SEC RFA To Lynn Smith 277 745-15
SEC's First Document Request to Lynn Smith 278 745-16
Smith Trust Trustee's Answer to SAC, Dkt. 346 279 745-17
Summary Chart of Charter One Transactions Dkt. 662-3 280 745-18
T. McGinn Answer to SAC, Dkt 350 281 746
T. McGinn Responses to SEC RFA 282 746-1
T. Urbelis 6.1.10 PI Deposition and errata 283 746-2
Transfer from D. Smith account to stock account 284 746-3
Trustee Verified Accounting 8-16-2010 Dkt 142-2 285 746-4
Vergo Beach HUD-1 Statement 286 746-5
Wojeski 6.8.10 Explanation of Trust Transactions Dkt. 65-3 287 746-6
Back-Up to 3.10.09 $200,000 transfer to TAIN 288 749-1
D. Smith 12.13.11 Deposition Excerpts 289 749-2
D. Smith 12.14.11 Deposition Excerpts 290 746-7
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MS-N-00777476 TDMM Funding Report Re 6.5.09 transfers 291 746-8
D. Smith Qtip Trust Statement 2-28-09 D Smith brokerage statement 292 746-9
D. Smith brokerage statement 293 746-10
MERC 000045; MERC 000233 294 746-11
T. McGinn-TDM Cable Promissory Note Dep., Ex. 510 295 746-12
M. Rogers- TDM Cable Promissory Note Dep. Ex. 509 296 746-13
Second Amended Complaint Dkt. 334 297 746-14
SEC 2004 Deficiency Letter to McGinn Smith Dep. Ex. 542 298 746-15
D. Smith's Responses to 1st Interrogatories 299 746-16
P. Sicluna 11.2.11 Deposition Excerpt 300 733
Finn Letter to Smiths 1.28.09 301 733-1
Dkt. 687 - Receiver Report re Sale of Sacandaga Lake property 302 733-2
1/22/2013 |Criminal Trial Testimony of Timothy Radice 303 733-3
Ian Meyers Complaint Dep. Ex. 374 304 733-4
D. Smith 1.7.09 Letter to Finn re protecting assets 305 733-5
| 2/4/2008 |Faxed resignation letter from Livingston to Goldstein 306 733-6
Loans from C4 to cover Shortages 307 733-7
12/31/2004 |Purchase Agreement b/w FEIN and TAIN 308 733-8
4/10/2002 |Pacific Trust 02 PPM 309 734
3/21/2007 |FEIN Transactions by Account as of Dec. 31, 2006 310 734-1
CCCC Loan (Chang) 311 734-2
1/21/2004 |FEIN Purchaser Questionnaire (Chang ) 312 734-3
1/23/2004 |CCCC Promissory Note 313 734-4
5/22/2002 |RTC Trust 02 314 735
4/7/2008 |Letter from Smith to Investor re SAI Trust 00 and SAI 03 315 735-1
5/14/2004 |Fax from Smith to Jay Kaplowitz 316 735-2
Letter re sale of FIIN, TAIN Notes 317 735-3
alseT IP Management LP expenses report (4/30-2006 - 10/31/2006) 318 735-4
Email from Cooper to McGinn 319 735-5
Summary chart (Four Funds) 320 735-6
Cooper Fee Analysis 321 735-7
6/16/2008 |FINRA Proposed Rule Change File SR 2008-026 322 735-8;749-3(dup.)
9/19/2005 |Newton Advisors LLC. Limited Liability Company Agreement 323 withdrawn
4/2/2007 |Wire transfers from Alset to Livingston Jan. 2006 - April 2007 324 736
FINRA 12.30.09 Award to Chang 325 736-1
5/13/2008 |Letter from Smith to Mr. & Mrs. Cohen 326 736-2
10/13/2008 |Letter from Smith to Mr. & Mrs. Mayberry 327 736-3
10/13/2008 |Letter from Smith to Joseph Mayberry 328 736-4
10/20/2008 |Letter from Smith to Michael Favish 329 736-5
10/22/2008 |Letter from Smith to Joseph Mayberry 330 736-6
12/21/2009 |Letter from Carr to All Employees of McGinn Smith 331 736-7
712312003 [IASG PPM 332 761,761-1, 761-
2,762, 762-1,
12/18/2009 |FINRA letter to Smith 333 738
5/15/2013 |M&S Partners Securitization and Due Diligence process 334 738-1
6/24/2004 {Letter from D. Smith to Molly re mortgage payments 335 738-2
McGinn Smith Broker CheckReport (as of July 7, 2014) 336 763
Chart of Improperly Diverted Funds to McGinn, Smith, and Rogers 337 withdrawn
11/21/2001 |Security Partcipation Trust IV PPM 338 738-4
11/1/2003 |{Purchase Agreement - Security Participation Trust and FIIN 339 738-5
JV Associates' 2004 M&T Bank statement of 340 749-4
Lynn Smith's RMR account information 341 738-6
JVA Promissory Note (TMM Signed) 342 738-7
MGS DOJ 000164-165 343 738-8
4/20/2010 |Temporary Restraining Order (Dkt. No. 5) 344 740
7/8/2010 |Memorandum Decision Order, Dkt. No. 86 at 7-10; 42 345 740-1
4/30/2009 |Email from Smith to Copper and Patricia Cleveland, copy to Shea re transfer (MS-E-3101383) 346 740-2
10/26/2006 |Tim McGinn M&T bank account (M&T011193) 347 740-3; 738-3 (dup.)
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2/25/2009 |Email from Livingston to Smith (MGS 1187890) 348 740-4
1/14/2009 |Email from Smith to McGinn (MGS 1137816) 349 740-5
12/31/2009 |FINRA Arbitration No. 08-04924, Dispute Resolution Award 350 740-6
1/2/2004 _|Securities Purchase Agreement between Livingston and McGinn 351 740-7

Pine Street Capital Partners, LP - Amended Confidential PPM - May 2005 352 750

SEC Broker-Dealer's 2004 Report re Exam of McGinn Smith 353 741
11/3/2011 |Criminal Trial Testimony of Joe Carr 354 741-1
4/11/2008 |Smith April 2008 Letter 355 741-2
10/18/2008 |Smith October 2008 Letter (FIIN) 356 741-3
10/8/2007 |Fax Cover sheet from Rees to Ron Simmons 357 741-4

Chart of Fees Paid Directly to Broker/Dealer 358 withdrawn

11/12/2010 |Wojeski & Company CPAs, P.C. - Inquiry sheet 359 741-5
12/3/2009 |Email from Pauline Fredritz to Shea 360 741-6
4/1/2006 |Coventry Carelink Bridge Loan Notes 369 741-7
Criminal Trial Testimony of Jay Kaplowitz 370 741-8
1/25/2008 |Email from Deb Adkins to David Smith 371 741-9
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UNITED STATES
SECURITIES AND EXCHANGE COMMISSION

New York Regional Office
Brookfield Place, 200 Vesey St.
New York, NY 10281-1022

DIVISION OF David Stoelting
ENFORCEMENT Senior Trial Counsel
(212) 336-0174 (direct)
(212) 336-1324 (fax)

December 1, 2014
BY ECF

The Honorable Gary L. Sharpe
United States District Judge
United States District Court
Northern District of New York
United States Courthouse
Albany, New York 12207

Re: SEC v. McGinn, Smith & Co., Inc., et al., 10-cv-457 (GLS)(CFH)
Dear Judge Sharpe:

I write regarding the Court’s Text Order dated November 24, 2014 (Dkt. 804) requiring the SEC to edit its
List of Exhibits to Plaintiff’s Statement of Material Facts filed July 8, 2014 (Dkt. 711-1) (the “7.8.14
Exhibit List”) and “provide parallel citations to the exact docket number, and, where relevant, attachment
number, that corresponds to each exhibit.”

We apologize for the inconvenience caused by our filing of summary judgment exhibits and we appreciate
the opportunity to correct the situation.

In accordance with the Court’s Order, attached is a revised Exhibit List that includes a column matching
each exhibit with its corresponding docket entry and attachment number. In addition, we have included a
CD with copies of all Appendix Exhibits on the revised Exhibit List.

In the course of revising the 7.8.14 Exhibit List, we noticed two inadvertent discrepancies.

First, four exhibits were filed on ECF but not included on the 7.8.14 Exhibit List. These exhibits — 59, 62,
299 and 353 — have been added to the revised Exhibit List.

Second, five exhibits — 156, 212, 323, 337 and 358 — that were on the 7.8.14 Exhibit List were not filed on
ECF. As aresult, we are withdrawing these five exhibits. As explained below, the withdrawal of these
five exhibits does not impact the substance of the SEC’s Statement of Material Facts (SMF) (Dkt. 711):
e Exhibit 156, cited in SMF 9 248, is a letter dated Sept. 10, 2009 regarding the Firstline bankruptcy,
which David Smith admitted (see Dkt. 785 at 66-67);
e Exhibit 323, cited in SMF 9102, shows the ownership structure of Newton Advisers, which D.
Smith also admitted (Dkt. 785 at 29-30);
e Exhibit 337, cited in SMF 4 423 and 425, relates to certain transfers to D. Smith. These transfers
are also evidenced in Exhibit 1 at 42-43, 112, 122 (Palen Exhibits 7, 26) (Dkt. 712); and



Case 1:10-cv-00457-GLS-CFH Document 805-1 Filed 12/01/14 Page 2 of 2

The Honorable Gary L. Sharpe
December 1, 2014
Page 2

e Exhibits 212 and 358 were not cited in the SMF.

Respectfully submitted,

/s
David Stoelting

Attachments:
e Revised List of Exhibits to Plaintiff’s Statement of Material Facts
e CD containing Appendix Exhibits 1-371 (without 156, 212, 323, 337, 358)

cc (w/enclosures):  James Featherstonhaugh, Esq. (by email and UPS)
E. Stewart Jones, Esq. (by email and UPS)
William Dreyer, Esq. (by email and UPS)
Nancy McGinn, pro se (by email and UPS)



