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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE COMMISSION

Plaintff
vs.

McGINN, SMITH & CO., INC., Case No.: l:lO-CV-457
McGINN, SMITH ADVISORS, LLC, (GLS/DRH)
McGINN, SMITH CAPITAL HOLDINGS CORP.,
FIRST ADVISORY INCOME NOTES, LLC,
FIRST EXCELSIOR INCOME NOTES, LLC
FIRST INDEPENDENT INCOME NOTES, LLC,
THIRD ALBANY INCOME NOTES, LLC,
TIMOTHY M. McGINN, AND DAVID L. SMITH,
LYNN A. SMITH, GEOFFREY R. SMITH, Trustee
of the David L. and Lynn A. Smith Irrevocable Trust
U/A 8/04/04, GEOFFREY R. SMITH, LAUREN
T. SMITH, and NANCY McGINN,

Defendants,

LYNN A. SMITH and NANCY McGINN,

ReliefDefendants, and

GEOFFREY R. SMITH, Trustee of the David L.
and Lynn A. Smith Irrevocable Trust U/A 8/04/04,

Intervenor.

DEFENDANT/RELIEF DEFENDANT, LYNN A. SMITH’S RESPONSE TO
PLAINTIFF’S FIRST SET OF REQUESTS FOR ADMISSIONS

Defendant/Relief Defendant, Lynn A. Smith, by and through her attorneys,

Featherstonhaugh. Wiley & Clyne, LLP. as and for a response to Plaintiffs First Set of

Requests for Admissions:

1. Denies and refers Plaintiff to Lynn Smith’s testimony at a public hearing

held in July 2010 before the Honorable David R. Homer.
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2. Denies. Please see response set forth in Request No. 1.

3. Admits that Lynn Smith maintained a brokerage account at McGinn,

Smith & Co., Inc. which in 2010 was transferred to NFS!RMR Capital Management.

4. Denies. David Smith had discretionary investment authority during a

period of time not known to her.

5. Denies that Lynn Smith allowed David Smith to use the stock account to

further his personal and professional interests.

6. Admits that in the early 1990’s the stock account acquired 40,000 shares

of a predecessor to Charter One Financial, Inc. at a cost of $10 per share.

7. Neither admits nor denies without reference to a statement, except admits

that the account had value.

8. Please refer to response set forth in Request No. 7.

9. Admits, on information and belief that the Charter One stock continued to

appreciate during this time.

10. Neither admits nor denies without reference to a statement.

11. Neither admits nor denies without reference to a statement.

12. Admits, except states that the shares were deposited as a loan into an

account for KC Acquisition Corp.

13. Admits, except states that the shares were journaled back as repayment of

a loan.

14. Lynn Smith is without knowledge on information to either admit or deny

that David Smith, as the treasurer of KC Acquisition Corp. signed the letter authorizing

the transfer of shares back to her.
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15. Admits that $326,304 was deposited into the stock account as a reversal of

a Q-Tip Trust on advise of counsel; denies that a note receivable totaling $4 10.000 was

ever deposited into that account; neither admits or denies the remaining statements in

Request No. 15 without reference to documents.

16. Admits that transfers were made in furtherance of estate planning.

17. Denies that the transfer from the Smiths’ joint checking account to Lynn

Smiths’ checking account were without consideration. The monies belonged to Lynn

Smith; denies that subsequent transfers from David Smith into Lynn Smith’s checking

account were without consideration.

18. Admits that in 2009, a house in Vero Beach, Florida was transferred to

Lynn Smith but denies that said transfer was without consideration.

19. Admits that David Smith and Lynn Smith created the David L. and Lynn

A. Smith Irrevocable Trust U/A 8/04/04 pursuant to a Declaration of Trust dated August

4, 2004.

20. Admits that the Smith Trust had no assets when it was created, but states

that the Trust was funded immediately after it was created.

21. Admits that the effective date of the Private Annuity is August 31, 2004

but denies the remaining allegations in this request.

22. Denies the stock was “sold” to the Trust and states that the stock was

deposited in the Trust account.

23. Admits that Lynn Smith and David Smith signed the Private Annuity

Agreement.
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24. Neither admits nor denies that Thomas Urbelis, the Trustee of the Smith

Trust in 2004, signed the Private Annuity Agreement and refers the SEC to Docket #177

in this action.

25. Neither admits nor denies that the Private Annuity Agreement is a valid,

enforceable agreement and refers the SEC to Docket #177 in this action.

26. Admits that on May 4, 2004, Charter One publicly announced that it was

being acquired in an all-cash deal by Citizens Financial Group, which paid S44.50 per

share and that the deal was computed on August 31, 2004.

27. Admits that 100,000 shares of Charter One stock was transferred from

Lynn Smith’s stock account pursuant to a Declaration of Trust and pursuant to the

Private Annuity Agreement.

28. Admits that on the same day that 100,000 shares of Charter One stock was

transferred from the Stock Account to the Smith Trust account, September 1, 2004, a

cash merger occurred, resulting in the Smith Trust account being credited with

$4,450.000 in cash.

29. Denies. The amount in question was not a distribution to Geoffrey Smith

but constituted a reimbursement of taxes previously paid by David Smith.

30. Admits that Lynn Smith had been named as a Defendant in a lawsuit

entitled IASG, Meyers v. Integrated Alarms Services Group, Inc. et al., 03-CV-09748

(S.D.N.Y.).

31. Neither admits nor denies that she was served with a Summons and

Complaint entitled IASG, Meyers v. Integrated Alarms Services Group, Inc. et al.. 03-

CV-09748 (S.D.N.Y.) since she cannot recall whether she was ever served in this action.
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32. Denies that she was aware that she was named as a Defendant in IASG,

Meyers v. Integrated Alarms Services Group, Inc. eta!., 03-CV-09748 (S.D.N.Y.) before

the lawsuit was settled.

PLEASE TAKE NOTICE, that the Defendant/Relief Defendant reserves the right

to supplement and/amend these responses as further discovery is conducted, or should the

above information no longer be accurate during the course of this action, and further

reserve the right to supplement and/or amend these responses at the conclusion of

discovery and at a reasonable time prior to trial, in accordance with the CPLR.

Dated: December 13, 2011
F

By:

Lynn A. Smith
99 Pine Street, Suite 207
Albany, NY 12207
Tel: (518) 436-0786

TO: David Stoelting
Securities and Exchange Commission
Attorney for Plaintiff
3 World Financial Center, Room 400
New York, NY 10281
stoe1tingd(dsec. gov

Kevin McGrath
Securities and Exchange Commission
Attorneyfor Plaint/f
3 World Financial Center, Room 400
New York, NY 10281
mcgrathk(sec. gov

& Clyne, LLP
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William J. Dreyer
Dreyer Boyajian LLP
Attorneysfor David L. Smith
75 Columbia Place
Albany, New York 12207
wdreyer(dreyerbovaj ian.corn

E. Stewart Jones, Jr.
E. Stewart Jones Law Firm
Attorneysfor Timothy M McGinn
28 Second Street
Troy,NewYork 12181
esjones(à,esj1aw’.coin

Nancy McGinn
29 Port Huron Drive
Schenectady, NY 12309
nemc ginn(yahoo . corn

William Brown, Esq.
Phillips Lytle LLP
Attorneys fOr Receiver
3400 HSBC Center
Buffalo, N.Y. 14203
WBrown@phi11ips1ytIe.corn
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE COMMISSION

PlaintUf
vs. AFFIDAVIT OF SERVICE

McGINN, SMITH & CO., INC., Case No.: 1:10-CV-457
McGINN, SMITH ADVISORS, LLC. (GLSIDRH)
McGINN, SMITH CAPITAL HOLDINGS CORP.,
FIRST ADVISORY INCOME NOTES, LLC,
FIRST EXCELSIOR INCOME NOTES, LLC
FIRST INDEPENDENT INCOME NOTES, LLC,
THIRD ALBANY INCOME NOTES, LLC,
TIMOTHY M. McGINN. AND DAVID L. SMITH,
LYNN A. SMITH, GEOFFREY R. SMITH, Trustee
of the David L. and Lynn A. Smith Irrevocable Trust
U/A 8/04/04, GEOFFREY R. SMITH, LAUREN
T. SMITH, and NANCY McGINN,

Defrndants,

LYNN A. SMITH and NANCY McGINN,

ReliefDefendants, and

GEOFFREY R. SMITH, Trustee of the David L.
and Lynn A. Smith Irrevocable Trust U/A 8/04/04,

Intervenor.

STATE OF NEW YORK
ss:

COUNT OF ALBANY

CHRISTINE E. CRAWFORD, being duly sworn, deposes and says:

1. I am not a party to the action, am over 18 years of age and reside at

Schenectady, New York.
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2. On December 13, 2011 I served a true copy of a Defendant/Relief

Defendant, Lynn A. Smith’s Response to Plaintiffs First Set of Request for Admissions

by electronic mail to the addressees as follows:

David Stoelting
Securities and Exchange Commission
Attorney jör Plaintff
3 World Financial Center, Room 400
New York, NY 10281
stoeltingd(sec. gov

Kevin McGrath
Securities and Exchange Commission
Attorney for Plaint[f
3 World Financial Center, Room 400
New York, NY 10281
rncgrathkthsec. gov

William J. Dreyer
Dreyer Boyajian LLP
Attorneys/or David L. Smith
75 Columbia Place
Albany, New York 12207
wdreyerdreyerbovaj ian.com

E. Stewart Jones, Jr.
E. Stewart Jones Law Firm
Attorneys Jör Timothy M McGinn
28 Second Street
Troy,NewYork 12181
esjones@esjlaw.com

Nancy McGinn
29 Port Huron Drive
Schenectady. NY 12309
nemc ginnyahoo corn

William Brown, Esq.
Phillips Lytle LLP
Attorneys for Receiver
3400 HSBC Center
Buffalo, N.Y. 14203
WBrown@phil1ips1yt1e. com

{WD033246.1



Swor bb his 13th day
ofDe ,20 .,I

Nary ub1iç-St e New York
I SOO’TT. ELY

NoryJ* H:, Se of New York
HcO2EL6134512

in Rensselaer County
Commission Expires Oct. 03, 20

{WD033246.1 }

Christine E. Crawford



REDACTED

REDACTED



REDACTED

REDACTED



1

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF NEW YORK

*  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *

SECURITIES AND EXCHANGE COMMISSION,

                           Plaintiff,

            -vs-                10 Civ. 457 (GLS/DRH)

McGINN, SMITH & CO., INC.,

McGINN, SMITH ADVISORS, LLC,

McGINN, SMITH CAPITAL HOLDINGS CORP.,

FIRST ADVISORY INCOME NOTES, LLC,

FIRST EXCELSIOR INCOME NOTES, LLC,

FIRST INDEPENDENT INCOME NOTES, LLC,

THIRD ALBANY INCOME NOTES, LLC,

TIMOTHY M. McGINN, DAVID L. SMITH,

LYNN A. SMITH, GEOFFREY R. SMITH,

Individually and as Trustee of the David L.

and Lynn A. Smith Irrevocable Trust U/A 8/04/04,

LAUREN T. SMITH, and NANCY McGINN,

                           Defendants,

LYNN A. SMITH, and

NANCY McGINN,

                           Relief Defendants, and

GEOFFREY R. SMITH, Trustee of the

David L. And Lynn A. Smith Irrevocable

Trust U/A 8/04/04,

                           Intervenor.

*  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *

3
1                         N. McGinn
2

                        I N D E X
3
4                   E X A M I N A T I O N
5                                                Page
6        NANCY McGINN
7            Examination by MR. NEWVILLE           6
8

                     E X H I B I T S
9

10 No.         Description                        Page
11 398         Plaintiff's first request for        9

            production of documents to
12             defendant Nancy McGinn
13 399         Letter dated 10/21/2011             23

            addressed to Honorable
14             Judge D. Homer from

            Eleanor and Russell Laustrup
15

400         E-mail dated October 13, 2009       33
16             from Timothy McGinn to Nancy McGinn
17 401         Series of e-mails between           35

            Tim McGinn and Bonnie Sindel
18

402         Three-page document containing      39
19             quick claim deed
20 403         Document prepared by SEC            44

            summarizing transfers from
21             accounts in the name of

            Mr. McGinn to Nancy McGinn
22

404         E-mail chain between Nancy McGinn   46
23             and Timothy McGinn
24
25

2

1                         N. McGinn

2

3                 EXAMINATION BEFORE TRIAL of NANCY MCGINN,

4            held at Phillips Lytle, LLC, Albany, New York,

5            on November 28, 2011 before NORA B. LAMICA,

6            Court Reporter and Notary Public in and for

7            the State of New York.

8

9 APPEARANCES:

10 Attorneys for Plaintiff:

11   SECURITIES AND EXCHANGE COMMISSION

  Attorneys at Law

12   3 World Financial Center, Room 400

  New York, New York 10281

13   BY:  JOSHUA M. NEWVILLE, ESQ.

  BY:  DAVID STOELTING, ESQ.

14

15

16

17

18

19

20

21

22

23

24

25

4
1                         N. McGinn
2

405         Copies of canceled checks from      48
3             Timothy McGinn to Nancy McGinn

            and Nancy Laustrup
4

406         Document prepared by SEC titled     50
5             Nancy McGinn cash deposits into

            account number 0230257505
6

407         Records from the First National     53
7             Bank of Scotia for the period

            3/31/2006 through 4/27/2006
8

408         Deposit tickets for Ms. McGinn's    56
9             account at First National Bank of

            Scotia for the period 6/2/2008
10             through 6/19/2008
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Nancy McGinn November 28, 2011

 

Toll Free: 800.944.9454
Facsimile: 212.557.5972

Suite 4715
One Penn Plaza

New York, NY 10119
www.esquiresolutions.com



5

1                         N. McGinn

2

3

4

5                 IT IS HEREBY STIPULATED by and between

6            counsel for the respective parties that this

7            Deposition is to be held pursuant to the

8            provisions of the Civil Practice Law and

9            Rules; that the presence of a Referee is

10            waived; that the signing of the minutes is NOT

11            waived; the filing of the transcript is

12            waived; that the witness may be sworn by

13            NORA B. LAMICA, Notary Public in and for the

14            State of New York; and that all objections,

15            except those as to form are reserved until the

16            time of the trial.

17

18             *              *              *

19

20

21

22

23

24

25

7

1                         N. McGinn

2      A.    I have.

3      Q.    When was it?

4      A.    It was nine years ago, eight years ago.

5 You're making me really think.  2008 maybe.  No, 2003.

6      Q.    And what type of proceeding was that

7 deposition?

8      A.    It was divorce.

9      Q.    Have you ever testified under oath in any

10 other matters?

11      A.    No.

12      Q.    Well you understand that you are under oath

13 today; is that correct?

14      A.    Yes.

15      Q.    And that your answers will have the same

16 effect as if we were in a courtroom with a Judge and a

17 jury, correct?

18      A.    Yes.

19      Q.    You're not taking any medications or suffering

20 from any sort of illness that would prevent you from

21 testifying fully and truthfully today, are you?

22      A.    No.

23      Q.    As far as a couple of the ground rules, if you

24 don't understand one of my questions just please let me

25 know.  And if you need to take a break at any time just

6

1                         N. McGinn

2 N A N C Y   M C G I N N, having been called as a

3        witness, being duly sworn, testified as follows:

4 EXAMINATION

5 BY MR. NEWVILLE:

6      Q.    Ms. McGinn, thanks for being here today.

7 Could you state your full name and address for the record

8 please?

9      A.    Nancy Elizabeth McGinn, ,

10 Waterford, New York 12188.

11      Q.    As I had mentioned earlier today, I'm

12 Josh Newville.  With me is David Stoelting.  We represent

13 the SEC in this matter.  And I understand you're here

14 today not represented by counsel; is that correct?

15      A.    That's correct.

16      Q.    You understand that you have the right to be

17 represented by counsel in depositions such as this; is

18 that correct?

19      A.    Yes.

20      Q.    And you understand that the transcript of the

21 deposition today can be used for certain purposes in a

22 trial in this action; is that correct?

23      A.    Yes.

24      Q.    Have you ever had your deposition taken

25 before?

8

1                         N. McGinn

2 let me know and we'll see if we can take a break.  Is

3 that okay?

4      A.    Sure.

5      Q.    The court reporter here is transcribing

6 everything that we say.  It's important that she has a

7 clear record so I'd appreciate it if you would let me

8 finish my questions before answering the questions.  If

9 you wish you'll have the opportunity to review the

10 transcript to make sure it's accurate before signing it.

11 Do you understand that?

12      A.    Yes.

13      Q.    What did you do to prepare for your deposition

14 today?

15      A.    Well I didn't even have too much to prepare.

16 I know you wanted documents or bank statements and I

17 believe that you have all of those already.  I don't have

18 anything of my own.

19      Q.    Did you speak to anybody in anticipation of

20 the deposition today?

21      A.    No.

22      Q.    Did you review any documents that you were in

23 possession of in preparation for the deposition?

24      A.    I don't have any documents so I couldn't

25 review.
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9

1                         N. McGinn

2      Q.    Is there anything else that you did to

3 prepare?

4      A.    Not really.

5      Q.    Does anyone know you're here?

6      A.    Yeah.

7      Q.    Who does?

8      A.    My husband, my parents, family.

9      Q.    When did you tell them you were coming here to

10 testify?

11      A.    They were at my house for dinner last night.

12 My mother was asking what I was doing today so that's why

13 I told her what I had to do.

14      Q.    Did you discuss the substance at all?

15      A.    Oh no.  No.

16                 (Exhibit 398 marked for identification.)

17      Q.    Ms. McGinn, I'm handing you what's been marked

18 Plaintiff's Exhibit 398.  It's a document entitled

19 plaintiff's first request for production of documents to

20 defendant Nancy McGinn.  Do you see the document?  Do you

21 see that the request is dated September 17, 2010 from

22 Mr. Stoelting of the Securities and Exchange Commission?

23      A.    Mm-hmm.

24      Q.    And I just ask that when you respond to the

25 questions you provide either a "yes" or "no" answer so

11

1                         N. McGinn

2      A.    Mm-hmm.

3      Q.    Did you search for documents potentially

4 responsive to that request?

5      A.    Yes.  However I didn't have any documents.

6      Q.    Okay.  Request number two concerns documents

7 concerning any transfer of money, stocks or other assets

8 to any McGinn Smith entity from you or any member of your

9 immediate family.  Did you search for documents

10 responsive to that request?

11      A.    I wouldn't have had any anyway so there was no

12 need to search.

13      Q.    And I take it that your response to all the

14 documents requested is that you don't have any --

15      A.    Yeah, I just don't have any.  That is correct.

16 The thing obviously I would have had was the house and I

17 sold it so there's no need for documents for that either.

18      Q.    Request number nine asked for documents

19 sufficient to identify all bank, brokerage and other

20 investment accounts held at any time in your name or for

21 your benefit.  Do you see that request?

22      A.    Mm-hmm.  I do.

23      Q.    And do you currently maintain any bank

24 accounts or brokerage accounts?

25      A.    I have a bank account, however it's a new bank

10

1                         N. McGinn

2 she can accurately transcribe it for the record.

3      A.    Okay.

4      Q.    Do you recognize this document?

5      A.    I believe so.  It's been a while but yes, I

6 think I do.

7      Q.    Does Exhibit 398 appear to be the request for

8 production that was sent to you in September of 2010?

9      A.    Yes.

10      Q.    And does this appear to be the same document

11 that I sent you by e-mail last week?

12      A.    Yes.

13      Q.    You've reviewed this document before, have you

14 not?

15      A.    I have.

16      Q.    You'll see that the request has a variety of

17 categories of documents starting on page four under the

18 heading "documents requested".  Do you see that?

19      A.    Yes.

20      Q.    The first request asked for all documents

21 concerning any transfer from McGinn Smith or any

22 McGinn Smith entity of money, stocks or any other asset

23 to you or any member of your immediate family including

24 but not limited to property located at 26 Port Huron

25 Drive, Niskayuna, New York.  Do you see that request?

12

1                         N. McGinn

2 account since all of this.

3      Q.    And where is that new bank account maintained?

4      A.    TD Bank.

5      Q.    During the 2003 to the 2010 time period did

6 you maintain any other bank accounts?

7      A.    I had First National Bank of Scotia which is

8 the one that I believe that they got the documents from.

9      Q.    Any other bank accounts?

10      A.    No.

11      Q.    Was there a credit union account that you

12 maintained?

13      A.    Oh, SEFCU?

14      Q.    SEFCU.

15      A.    I thought I had closed that at that point.  If

16 I had not it was just open, not used.

17      Q.    Do you currently have any brokerage accounts?

18      A.    I do not.

19      Q.    Did you have any brokerage accounts during the

20 2003 to 2010 time period?

21      A.    No, I did not.

22      Q.    Any other investment accounts or retirement

23 accounts, anything of that nature?

24      A.    Not to my knowledge.  I had when I was working

25 but then I didn't work at that point so I didn't have

Nancy McGinn November 28, 2011
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1                         N. McGinn

2 anything, no.

3      Q.    When did you stop working?

4      A.    I stopped in -- dates are what really kills me

5 -- 2004, maybe it was 2003.  I still had the SEFCU.

6 That's when I was working I had the SEFCU accounts.

7      Q.    Where were you employed?

8      A.    The New York State Legislature.

9      Q.    What did you do?

10      A.    I was the majority leader's, one of his

11 secretaries.

12      Q.    And who was the majority leader?

13      A.    Joseph Bruno.

14      Q.    How long did you work for Mr. Bruno?

15      A.    About six years.  I started in 1999 so --

16 maybe it was '98.  I'd really have to look in my records.

17 I just don't -- I didn't really think much about it

18 time-wise.

19      Q.    That's fine.  We're just trying to get your

20 best recollection.  So your employment for Mr. Bruno

21 ended around the 2004 time period; is that correct?

22      A.    Yes.

23      Q.    Have you had any employment since then?

24      A.    Just recently.  Last year I started working,

25 last September.

15

1                         N. McGinn

2      A.    I worked at a place -- it was called

3 Capotia (phonetic).  It was a debt-reducing company.  I

4 was only there for a short time.  Prior to that I was

5 raising children so I would waitress and things like

6 that.

7      Q.    You understand that one of the reasons we're

8 here today is because of events that happened involving

9 your husband, Tim McGinn.  Do you understand that?

10      A.    Yes, I do.

11      Q.    Are you currently married to Mr. McGinn?

12      A.    Yes.

13      Q.    Roughly when did you get married to

14 Mr. McGinn?

15      A.    July 19, 2006.

16      Q.    And do you currently reside with Mr. McGinn?

17      A.    Yes, I do.

18      Q.    How long have you lived together?

19      A.    It was eight years in October when we bought

20 the house.

21      Q.    And roughly when did you buy the house?

22      A.    I think it was October of -- it was eight

23 years ago, '04 or '03.  I forget when the house was

24 purchased.

25      Q.    You're referring to the house in Niskayuna?

14

1                         N. McGinn

2      Q.    Where do you currently work?

3      A.    It's called The Mansion Inn and it's a bed and

4 breakfast.

5      Q.    Where is it located?

6      A.    Rock City Falls.

7      Q.    What do you do there?

8      A.    I'm an innkeeper.  We do events, we do

9 weddings, things like that.  It's my niece through

10 marriage, it's her family's place.  I'm currently not

11 working there now.  They're closed during the winter so

12 just summertimes.

13      Q.    And who owns the bed and breakfast?

14      A.    My nephew's wife's family.

15      Q.    Could you identify their names just for the

16 record?

17      A.    The last name is Wojidka.  It's

18 Jeffrey Wojidka, the father.

19                 COURT REPORTER:  Could you spell that?

20                 THE WITNESS: I could try.  It's

21            W-O-J-I-D-K-A.

22      Q.    What is your educational background?

23      A.    Just high school.

24      Q.    And where were you employed prior to the time

25 you worked for Mr. Bruno in the State Legislature?

16

1                         N. McGinn

2      A.    Yes, I am.

3      Q.    Did you have any involvement in the business

4 affairs of McGinn Smith?

5      A.    No, I did not.

6      Q.    Were you ever employed by McGinn Smith?

7      A.    No, I was not.

8      Q.    Were you ever on the payroll for any purposes

9 such as health insurance or anything like that?

10      A.    No.

11      Q.    Did you ever have any role with any company

12 that was affiliated with McGinn Smith?

13      A.    No.

14      Q.    Did you ever have any role with any company

15 that was affiliated with your husband, Mr. McGinn?

16      A.    No.

17      Q.    During the period of your marriage, did

18 Mr. McGinn keep you up-to-date on business affairs of

19 McGinn Smith at all?

20      A.    No.  I never got involved in any of that at

21 all.

22      Q.    Did he ever tell you anything about how the

23 business was going or what kinds of things that they were

24 working on?

25      A.    No.
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2      Q.    During the 2003 to 2010 time period, what

3 properties did either you or Mr. McGinn have an interest

4 in?

5      A.    The Niskayuna home and the Florida home.

6      Q.    Do you currently own the Florida home?

7      A.    Yes, I believe I'm -- when we purchased it,

8 yes.

9      Q.    Do you currently own the Florida home as joint

10 tenants or does one or the other of you --

11      A.    Joint.

12      Q.    I'd like to ask you some questions about the

13 period of time you and Mr. McGinn co-habitated prior to

14 the time you were married.

15      A.    Okay.

16      Q.    During that period of time who provided the

17 household income for your household?

18      A.    Well I was still working when I moved in so it

19 was a combination.  And then of course after when I

20 stopped working he did.

21      Q.    And where was Mr. McGinn employed when you

22 began co-habitating?

23      A.    McGinn Smith.

24      Q.    Do you recall Mr. McGinn being employed at

25 IASG?
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2 changed.

3      Q.    So after the -- after you got married would it

4 be fair to say during the period of your marriage

5 Mr. McGinn provided the household income for the both of

6 you?

7      A.    Yes.

8      Q.    After you got married who was responsible for

9 paying the household bills?

10      A.    He was.

11      Q.    Who was responsible for paying other changes

12 that weren't related to household bills?

13      A.    He was.

14      Q.    Did Mr. McGinn tell you anything about his

15 transition from IASG back to McGinn Smith full-time?

16      A.    No.  I mean not really.  He probably mentioned

17 that it was going to happen.  I never got involved in any

18 of the business portion because I really didn't know it.

19 It was not my field per se so I -- I had three children

20 so I was doing my own thing.  I also had a brother who

21 was very ill that I took care of so I was really quite

22 busy myself.

23      Q.    Did your brother reside with you?

24      A.    No, but I used to go -- he was at my parent's

25 and I would go there every day all day so that consumed a
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2      A.    Yes, he did.  I'm sorry about that.  He did

3 leave McGinn Smith and worked at IASG.

4      Q.    Do you recall at some point Mr. McGinn left

5 IASG and returned to McGinn Smith full-time?

6      A.    Yes, I do.

7      Q.    Do you recall roughly when that occurred?

8      A.    Oh boy, I don't really recall dates.  I recall

9 the transition but not the dates.

10      Q.    Okay.  Would it seem fair to understand that

11 the transition occurred at some point a couple of years

12 after you began living together?

13      A.    Yes.

14      Q.    During the period of time prior to your

15 marriage who was responsible for paying household bills?

16      A.    Well we both did while I was working.  As I

17 said, when I stopped working I didn't have an income so

18 he did.

19      Q.    After you stopped working how did you obtain

20 money for whatever purposes you needed it?

21      A.    He would give me money.

22      Q.    After you got married did that arrangement

23 change at all?

24      A.    No, not really.  I mean I had credit cards,

25 typical way of purchasing things.  Nothing really
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2 lot of my time.

3      Q.    Where did your parents reside?

4      A.    Troy, New York.

5      Q.    Who are your parents?

6      A.    Eleanor and Russell Laustrup.

7                 COURT REPORTER:  What is the last name?

8                 THE WITNESS:  L-A-U-S-T-R-U-P.

9      Q.    Laustrup is your maiden name, correct?

10      A.    My maiden name, yes.

11      Q.    Are you familiar at all with the fact that the

12 SEC's case focuses in part on a variety of debt offerings

13 that Mr. Smith put together?

14      A.    Only from what I've read.  Other than that I

15 don't know.  It's just from what I read.

16      Q.    What is it that you've read?

17      A.    I -- more so just the names of what you're

18 naming on there.  I myself don't know anything about them

19 as well so just what I'm reading is what everybody else

20 is reading.

21      Q.    Are you referring to news articles that have

22 been in the press recently?

23      A.    Yeah, getting these in the mail.

24      Q.    Did you receive a copy of the SEC's complaint

25 in this matter?
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2      A.    Yes.

3      Q.    And you received a copy of the SEC's complaint

4 that names you as a relief defendant; is that correct?

5      A.    Yes.

6      Q.    Did you prepare and file an answer to the

7 SEC's complaint that named you as a relief defendant?

8      A.    Yes.

9      Q.    Do you recall roughly when that was filed?

10      A.    It couldn't have been too long after they came

11 into my home.  So I don't know exactly the time but I do

12 remember doing it.

13      Q.    Do you recall that there was a second amended

14 complaint prepared by the SEC in this case?

15      A.    No.  I guess I just -- I don't know because I

16 don't know a lot of this stuff.  So if it came in the

17 mail -- I know I spoke to David Stoelting one day.  I

18 think that's when I did the answer.

19      Q.    Do you recall preparing a separate answer to

20 the second version of the SEC's complaint?

21      A.    I'm not sure if I recall doing the second one.

22 I just -- if I was asked to do it I would just do it.

23      Q.    So earlier we were talking about four debt

24 offerings that McGinn Smith put together.  Do you recall

25 that?  The names of the debt offering are the First
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2 those trust offerings.  Do you understand that?

3      A.    Yes.

4      Q.    Did you have any investments personally in any

5 of the trust offerings?

6      A.    No.

7      Q.    Were there any investments in any of the trust

8 offerings made on your behalf?

9      A.    No.

10      Q.    Any investments made for your benefit?

11      A.    Not to my knowledge.

12      Q.    Did you have any family members that were

13 invested in any of the McGinn Smith trusts?

14      A.    I don't know.  Not to my knowledge.  I don't

15 know what they were invested in if at all so I just don't

16 -- I wouldn't know any portion of that at all.

17                 (Exhibit 399 marked for identification.)

18      Q.    I just handed you what's been marked as

19 Exhibit 399.

20      A.    Oh okay.  I didn't know this was part of it so

21 I wouldn't have known where their money was.

22      Q.    Just take a look at the letter.  It reports to

23 be a letter dated October 21, 2011 addressed to Honorable

24 Judge D. Homer from Eleanor and Russell Laustrup.  Do you

25 see that?
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2 Independent Income Notes, First Excelsior Income Notes,

3 Third Albany Income Notes and First Advisory Income

4 Notes.  Do you understand that?

5      A.    Yes.

6      Q.    Did you have any investments in those

7 offerings?

8      A.    No, I did not.

9      Q.    Were any investments in those debt offerings

10 made on your behalf or for your benefit?

11      A.    No.

12      Q.    Did you have any family members that had

13 investments in those debt offerings?

14      A.    I don't believe so.

15      Q.    Did your husband invest in those funds?

16      A.    I have no idea.

17      Q.    Would it be fair to say that you don't have

18 any personal knowledge concerning those four funds?

19      A.    That's correct.

20      Q.    Do you understand that the SEC's complaint

21 also focuses on a number of trust offerings that were

22 marketed by McGinn Smith?

23      A.    Yes.

24      Q.    And you understand that the SEC has alleged

25 that your husband, Mr. McGinn, played a role in preparing
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2      A.    Mm-hmm.

3      Q.    Have you seen Exhibit 399 before?

4      A.    I personally haven't seen it, no.

5      Q.    Eleanor and Russell Laustrup are your parents,

6 correct?

7      A.    That's right.

8      Q.    Do you see that the first line of the letter

9 says, "My husband and myself had our life savings in the

10 amount of $45,000 invested with McGinn Smith."  Do you

11 see that?

12      A.    I do.

13      Q.    At any time did you understand that your

14 parents had their life savings invested with

15 McGinn Smith?

16      A.    I thought you were referring to those specific

17 things that you told me and I wouldn't have known what

18 was what.

19      Q.    Okay.  We'll backup a little.

20      A.    Okay.

21      Q.    Did you understand at some point in time that

22 your parents invested in some McGinn Smith products?

23      A.    Yes.

24      Q.    Did you have any knowledge about what products

25 those were?
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2      A.    No, I didn't.

3      Q.    Did you have any understanding about how your

4 parents came to invest in McGinn Smith products?

5      A.    Yes.

6      Q.    What happened?

7      A.    Well being that Tim is my husband that's what

8 they decided, to ask him where they should invest their

9 money and that's how that came about.

10      Q.    And what did your husband tell them?

11      A.    He said yes, he could do that, but to my

12 knowledge I didn't think this was part of any of what the

13 SEC is investigating.

14      Q.    And what is that understanding based on?

15      A.    Wherever their money -- I don't know about

16 this as well.  I just -- I don't have knowledge as to

17 where it is or what it's involved in.

18      Q.    Have you ever spoke to your parents about the

19 funds they invested in McGinn Smith?

20      A.    They have inquired as to where it might be.  I

21 know they were trying to call the receiver and they can't

22 get any feedback from him so that must be why they sent

23 the letter.

24      Q.    Did they ever ask you about it?

25      A.    No, because they know I don't know anything
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2 from your parents.  It refers to $45,000 in TDM '06 cable

3 bond.  Do you see that?

4      A.    Mm-hmm.

5      Q.    What if anything do you know about the TDM '06

6 cable bond?

7      A.    I don't know anything about that.

8      Q.    Do you have any other knowledge about any

9 other investments that your parents have maintained?

10      A.    I do not.

11      Q.    Do you have any other family members that had

12 McGinn Smith Brokers as their financial advisors or

13 brokers?

14      A.    I believe I have a sister who does.

15      Q.    What is your sister's name?

16      A.    Sandy Bejian, B-E-J-I-A-N.

17      Q.    Do you know what type of investments she had

18 in McGinn Smith products?

19      A.    I do not.

20      Q.    Do you have any idea whether she had invested

21 in stocks or bonds or structured products or trusts or

22 funds?

23      A.    I really don't know that answer.

24      Q.    Have you ever discussed it with her?

25      A.    No.  She once said, geez, I'm just curious
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2 about it.  I was never involved in that business at all.

3      Q.    Did they ever ask your husband about the

4 investment that they made?

5      A.    I don't think so.  I don't think they would do

6 that.

7      Q.    Do you have any understanding why they

8 wouldn't do that?

9      A.    Probably just because it is under

10 investigation.  They wouldn't want to get involved.

11      Q.    What about prior to the time the SEC became

12 involved?  Do you recall any conversations between your

13 parents and anyone about the status of their investment?

14      A.    No.  They just trusted Tim as to what he was

15 doing so they didn't have to really inquire.

16      Q.    Is it your understanding that your parents

17 received all payments of interest that they were

18 anticipating from their investment in McGinn Smith

19 products prior to the time the SEC filed its lawsuit?

20      A.    I wouldn't have any knowledge of that.

21      Q.    Have you ever spoken to your husband about the

22 status of your parents' investment in the McGinn Smith

23 trust they invested in?

24      A.    No.

25      Q.    Take a look at Exhibit 399.  It's the letter
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2 about it but I have no idea.  I never knew anything about

3 any of it.  I think she also probably tried to call the

4 receiver.

5      Q.    Did she ever ask whether she could talk to

6 your husband about the status of her investment?

7      A.    I don't think she would speak to him about it

8 under the circumstances.

9      Q.    And why is that?

10      A.    Just because of the investigation.

11      Q.    In your parent's letter, Exhibit 399, do you

12 have any understanding as to why they didn't state that

13 Tim McGinn is their son-in-law in the letter?

14      A.    I don't know why that would make a difference

15 if they stated that.  I don't know why.  I think they

16 just wanted to keep it simple.  I would assume that if

17 anyone wanted to know who they were they could pretty

18 much find that out pretty quickly.

19      Q.    To your knowledge, did your parents ever try

20 to redeem the investment they had in the TDM '06 cable

21 bond?

22      A.    I wouldn't have any idea.

23      Q.    Do you know anything about what happened to

24 the funds that were raised for the TDM bonds?

25      A.    I have no idea.
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2      Q.    Are you familiar with a company called Cruise

3 Charter Ventures?

4      A.    Just from reading like everyone else has.  I

5 was not familiar with that, no.

6      Q.    Prior to the time the SEC filed its lawsuit,

7 you had no knowledge concerning a company called Cruise

8 Charter Ventures?

9      A.    That's correct.

10      Q.    Are you familiar with a company called

11 You Only Live Once or YOLO Cruises?

12      A.    No.  I was never familiar with that either.

13      Q.    Are you acquainted with a woman by the name of

14 Marlene Russell?

15      A.    I know who she is.

16      Q.    How do you know her?

17      A.    I actually know her through a good friend of

18 mine from years ago.  That's all I know her by.

19      Q.    How long have you been acquainted with

20 Ms. Russell?

21      A.    Probably twelve, thirteen years.

22      Q.    Do you have any understanding what role she

23 played at McGinn Smith?

24      A.    If I remember correctly, she started as a

25 secretary of some sort.  That's all I know.
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2 cruise business?

3      A.    No, I did not.

4      Q.    Did you have -- I'll withdraw that.  Did you

5 ever discuss with your husband the investigation by FINRA

6 into the affairs of McGinn Smith?

7      A.    Once again, I didn't know anything about any

8 of that so it was never discussed.

9      Q.    Did you understand that your husband had to

10 testify at certain points in time in FINRA

11 investigations?

12      A.    I did know that, yes, but I didn't know

13 anything about it, just the fact that he was testifying.

14      Q.    When did you learn that?

15      A.    Prior to just testifying so whenever that was.

16 I just don't pay attention to the dates into what he does

17 in his business life.

18      Q.    And were there a number of occasions you

19 learned he was testifying?

20      A.    Yeah.  Yes, because he had to travel, so he

21 would tell me he was going to testify for travel.

22      Q.    What did your husband tell you about the --

23 about his testimony in any of these actions?

24      A.    He didn't tell me a lot.  As I said, I was

25 taking care of a brother that was very, very ill and I
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2      Q.    Do you recall that at some point Ms. Russell

3 moved to Florida to work in the cruise business?

4      A.    Yes, I do.

5      Q.    When did you learn about that?

6      A.    Probably just when she got offered the

7 position.  I knew she lived in Florida at one point.

8      Q.    How did you learn she got offered the

9 position?

10      A.    I think actually my girlfriend who is a good

11 friend of hers, she probably called me up and said she

12 was moving back to Florida and that's how I learned it.

13      Q.    Do you keep in touch with her at all?

14      A.    No, I do not.

15      Q.    Did you keep in touch with her after the time

16 you learned she was moving to Florida?

17      A.    No, I did not.

18      Q.    Did you learn anything at all about the

19 business of You Only Live Once Cruises?

20      A.    No.

21      Q.    Did your husband ever tell you about

22 McGinn Smith's involvement in the cruise line industry?

23      A.    No, he did not.

24      Q.    You didn't ever hear about the McGinn Smith

25 investments in Cruise Charter Ventures or any other
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2 was very concerned with that.

3      Q.    Were you aware of various customer

4 arbitrations and complaints that were filed against

5 McGinn Smith during the last few years of its existence?

6      A.    I don't think I was aware until I saw it on

7 paper.  I didn't know anything about his business or

8 anything that was going on.

9      Q.    When did you see that on paper?

10      A.    I probably just saw things come in in the

11 mail.  I really didn't know what it was about.  I didn't

12 open it.  He probably just left papers laying around.

13 But like I said, I just -- I don't -- never got involved

14 in any part of the business simply because I didn't

15 understand any of that.

16      Q.    What kind of papers did he have laying around?

17      A.    I think it was just copies like you see these

18 of the complaints and things like that.

19      Q.    Did you ever ask him about it?

20      A.    No.

21      Q.    Did he ever tell you anything about the

22 complaints that were being filed?

23      A.    He didn't tell me anything about the

24 complaints themselves but he did tell me that he had to

25 go and testify at a deposition or something like that but

Nancy McGinn November 28, 2011

 

Toll Free: 800.944.9454
Facsimile: 212.557.5972

Suite 4715
One Penn Plaza

New York, NY 10119
www.esquiresolutions.com



33

1                         N. McGinn

2 we never discussed the complaints or the reasons.

3                 (Exhibit 400 marked for identification.)

4      Q.    I'm handing you a one-page document marked

5 Exhibit 400.  It appears to be an e-mail dated

6 October 13, 2009 from Timothy McGinn to Nancy McGinn.  Do

7 you recognize Exhibit 400?

8      A.    No, not really, but I guess I see it now.

9 Obviously I see.

10      Q.    Is nemcginn@yahoo.com an e-mail address that

11 you use?

12      A.    Yes.  That's mine.

13      Q.    Do you have any reason to believe that you

14 didn't receive this e-mail, Exhibit 400?

15      A.    Oh no.  I'm sure I received it.

16      Q.    I just note for the record that Mr. McGinn

17 wrote an e-mail, "Lex is a very poor witness.  We have

18 important points to make.  David and I will do so

19 Thursday and Friday.  I hate the retail business."  Do

20 you see that?

21      A.    I do.

22      Q.    Do you recall anything about the testimony

23 that was occurring on or about October 13, 2009?

24      A.    I do not.

25      Q.    Was it common for Mr. McGinn to update you on
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2      Q.    Do you recall at some point in time

3 McGinn Smith had to cease operating as a retail

4 broker/dealer?

5      A.    You mean when they just put a stop to

6 something they were doing?  I recall that.

7      Q.    You're referring to -- are you referring to

8 the SEC case or are you referring to something else?

9      A.    I have no idea what I'm referring to.  It was

10 a tough time in my life.  As I said, I had a brother that

11 passed away as well after I was taking care of him so

12 there was a lot going on, and then five months later this

13 happened.  It was a very difficult time in my life.  I

14 didn't pay any attention to what was going on in Tim's

15 life.

16      Q.    Your brother passed around October or November

17 2009?

18      A.    November.

19      Q.    November?

20      A.    Yes.

21                 (Exhibit 401 marked for identification.)

22      Q.    Again, I'm handing you a three-page document

23 that's been marked as Exhibit 401.  It's a series of

24 e-mails that appear to be between your husband,

25 Tim McGinn, and a woman named Bonnie Sindel at Coldwell
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2 the testimony in these actions?

3      A.    He never did it often.  Maybe it was because

4 it was Lex.  I don't even know who Lex is.  I only know

5 him by name.  And apparently he was just giving me an

6 update and that's all I -- looking at this, I wouldn't

7 even recall ever seeing this until right now because I

8 probably saw it and then deleted it.

9      Q.    Do you have any understanding about what he

10 means by "Lex was a very poor witness"?

11      A.    I'm just assuming he didn't like what he said.

12 Not much more.  That pretty much sums it up.

13      Q.    And Mr. McGinn also stated, "We have important

14 points to make.  David and I will do so Thursday and

15 Friday."  Do you recall anything about that?

16      A.    No.  They probably were -- maybe were out of

17 town, just letting me know he was going to do that

18 Thursday and Friday.  I don't really recall.

19      Q.    Do you recall anything about an arbitration

20 that was filed by an investor by the name of Chang?

21      A.    No, I do not.

22      Q.    Do you recall in December 2009 an arbitration

23 award was granted in favor of the Chang's against the

24 McGinn Smith entity?

25      A.    No, I don't.
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2 Banker.  Do you see that?

3      A.    Mm-hmm.

4      Q.    Have you seen any of these e-mails in

5 Exhibit 401?

6      A.    I haven't, but I do know who Bonnie Sindel is.

7      Q.    Who is she?

8      A.    We -- when we were able to sell the house with

9 Bill Brown, he wanted two different realtors to come in

10 and she was the one, this realtor and the woman who

11 actually sold my house.  Oh, this was the first time,

12 November '09.  I'm trying to think.  This I think -- got

13 her name through a friend of ours and we were trying to

14 get an idea what the house would sell for.  That's all I

15 could think.

16      Q.    That was around November 2009?

17      A.    Yes because -- I really don't know.  I don't

18 really recall.  I just know that we were -- we were going

19 to put the house on the market and this must be something

20 he corresponded with someone.

21      Q.    Do you recall discussing putting the house on

22 the market with either your husband or with Bonnie Sindel

23 in the late 2009 time period?

24      A.    He may have reached out to her because she was

25 a friend of someone in Niskayuna.  And we probably just
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2 wanted to get an idea because the woman who did sell my

3 house was the one I ended up going with, even the first

4 time.

5      Q.    Who is the other real estate broker?

6      A.    It's Michael Flynn Realty but it was Linda --

7 I can't even think of her last name.  I'd have to look on

8 my e-mails.  Sorry about that.

9      Q.    Let me draw your attention back to

10 Exhibit 401.  The top part of the e-mail from Mr. McGinn

11 to Bonnie Sindel states, "Bonnie, I have put in

12 approximately $235,000 since I bought the house -

13 kitchen, pool, fancy deck with three season enclosure,

14 fireplace, closets, landscaping, etcetera."  Do you see

15 that?

16      A.    Mm-hmm.

17      Q.    Does that statement comport with your

18 understanding of the improvements that were made to the

19 Niskayuna house?

20      A.    Oh yes, over the course of the entire eight

21 years.

22      Q.    Where did the $235,000 come from to make

23 improvements on the house?

24      A.    We took out a loan, like a loan off the

25 mortgage.
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2      Q.    The SEC filed its lawsuit in April 2010,

3 correct?  You recall that the SEC filed a lawsuit,

4 correct?

5      A.    The original I thought was '09.  I'm sorry,

6 yes, '10.

7      Q.    And you were forced to stop marketing the

8 house after the SEC filed its lawsuit, correct?

9      A.    Correct.

10                 (Exhibit 402 marked for identification.)

11      Q.    I'm handing you a document that's been marked

12 as Exhibit 402.  It appears to be a three-page document

13 stamped by the Schenectady County Clerk's office

14 containing a quick claim deed.  Do you recognize this

15 document?

16      A.    Yes.

17      Q.    What is it?

18      A.    It's a document turning the house to my name.

19      Q.    Do you see that the quick claim deed is made

20 as of the 19th day of October 2009?

21      A.    Yes.

22      Q.    Do you recall the transfer of ownership of the

23 Niskayuna house to your name?

24      A.    I do.

25      Q.    Does Exhibit 402 refer to the transfer of the
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2      Q.    A second mortgage?

3      A.    Yeah.  What do they call those?

4      Q.    A home equity loan?

5      A.    Yeah, home equity.

6      Q.    Why did you decide not to sell the house in

7 the late --

8      A.    We were forced to not sell.  We had someone

9 that was very interested and then we had to stop because

10 of all of this.

11      Q.    And at what point in time did you have to stop

12 marketing the house?

13      A.    I believe it was December of '09.

14      Q.    Who forced you to stop marketing the house?

15      A.    Or was it December of 2010?  I'm trying to

16 think of the timeframe because it was April of '09 -- it

17 probably was '10.  Yeah, the SEC found out that I was --

18 I had it up for sale not knowing at that time that I had

19 to go through channels.

20      Q.    You're referring -- I believe you're referring

21 to the 2010 time period --

22      A.    2010, yes.

23      Q.    Just for the purposes of the record, just give

24 me a minute to finish what I'm saying.

25      A.    Okay.
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2 ownership of the Niskayuna house to your name?

3      A.    Yes.

4      Q.    So you see on the top of page two it says

5 recorded by Attorney Joseph B. Carr?

6      A.    Yes.

7      Q.    Do you know Mr. Carr?

8      A.    I do.

9      Q.    Do you recall he had involvement in preparing

10 the quick claim deed for the Niskayuna house?

11      A.    Yes, I do.

12      Q.    What was his involvement?

13      A.    He was just getting the paperwork ready for

14 us, did all the -- did the paperwork for us to have it

15 put in my name.

16      Q.    Why was the Niskayuna house transferred to

17 your name?

18      A.    It was something that Tim and I talked about

19 doing when we first moved in but we were not married so I

20 couldn't put my name on it at that point.  And we just

21 kept going on and on and then finally there was a

22 decision made.

23      Q.    Why couldn't you put your name on it before

24 you were married?

25      A.    Oh, because we weren't married.  I guess I
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2 wouldn't have thought to buy a house with someone if I

3 wasn't married to him.  And I wanted to make sure that

4 something was in my name after we were married.

5      Q.    Did you pay for the house?

6      A.    Did I pay for the house?

7      Q.    Yes.

8      A.    No, I did not.

9      Q.    Did you make mortgage payments for the house?

10      A.    If I had to I did when I was working.  After

11 that I did not.

12      Q.    What did you and Mr. McGinn discuss about the

13 transfer of ownership in or about October of 2009?

14      A.    Oh, it was discussed before that.  It just

15 happened in October of 2009.  It just happened to be the

16 right time.

17      Q.    Why was it the right time?

18      A.    Well we talked about it a while and every time

19 there was a month that something else was going on.  And

20 this was the month that worked and he brought it up and I

21 said okay.  And we both discussed it and that's what we

22 decided to do.

23      Q.    I'd like to know what you discussed about it?

24      A.    I don't think there's that much to discuss.

25 As I said, it was something that I wanted to do right
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2      A.    You know, when we got married it was something

3 that -- I had three kids and I wanted to have something

4 of my own and that's why I did it like that.

5      Q.    Did you own a house before you got married?

6      A.    With my ex-husband I did, yes.

7      Q.    Obviously Mr. McGinn continued to reside in

8 the house after the ownership was transferred, correct?

9      A.    Yes.

10      Q.    You did not receive any bids from third

11 parties for the house prior to the time ownership was

12 transferred into your name, did you?

13      A.    No, I did not.

14      Q.    Why were you looking to sell the house in

15 2010?

16      A.    Downsize.  The taxes are ridiculous in that

17 county.  My kids didn't go to school anymore so I thought

18 it was a good time to do that.

19      Q.    Did your children reside with you and

20 Mr. McGinn?

21      A.    Yes.

22      Q.    Full-time?

23      A.    Two of them.  The third one moved out about a

24 year ago.

25      Q.    Are you acquainted with Mary Ann McGinn?
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2 from the start and we couldn't so we just found a lull

3 time and that's how it worked out.  My brother at that

4 point was in hospice care so I didn't have to go and

5 completely take care of him like I did prior to that so

6 it was a quiet time.

7      Q.    You see that in the first page of the quick

8 claim deed document, the second page of Exhibit 402, it

9 says, "Witness of the party of the first part in

10 consideration of one and zero-one-hundredth dollars."  Do

11 you see that?

12      A.    I do.

13      Q.    Do you recall the amount of consideration that

14 was paid for transfer of the ownership of the Niskayuna

15 house to your name?

16      A.    One dollar.

17      Q.    Was there anything else given in

18 consideration?

19      A.    Not to my knowledge.

20      Q.    Why didn't you put the house in joint

21 ownership rather than just in your name?

22      A.    Because we had the other house in joint

23 ownership and this was just something I wanted for me.  I

24 just thought that was the fair thing to do actually.

25      Q.    Why was that important to you?
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2      A.    I know who she is, yes.

3      Q.    Is she someone you keep in touch with?

4      A.    Never.

5      Q.    She's Tim's ex-wife, right?

6      A.    That's correct.

7      Q.    Were you acquainted with her before the time

8 you became involved with Mr. McGinn?

9      A.    No, I was not.

10      Q.    Do you have any knowledge about when

11 Mr. McGinn's divorce became final with Mary Ann McGinn?

12      A.    I do know.  I mean I don't know the exact date

13 but that's why I was deposed, shortly after that.

14      Q.    That was after the period of time in which you

15 Mr. McGinn began living together?

16      A.    That's correct.

17                 (Exhibit 403 marked for identification.)

18      Q.    I'm handing you a document that's been marked

19 Exhibit 403.  I'll represent to you that you've never

20 seen Exhibit 403 before or I'd be very surprised if you

21 did because this was a document that was prepared by the

22 SEC summarizing various transfers from accounts in the

23 name of Mr. McGinn to accounts that were in your name.

24 Do you see the document?

25      A.    Yes.

Nancy McGinn November 28, 2011

 

Toll Free: 800.944.9454
Facsimile: 212.557.5972

Suite 4715
One Penn Plaza

New York, NY 10119
www.esquiresolutions.com



45

1                         N. McGinn

2      Q.    And I'd just like to use Exhibit 403 as a

3 frame of reference to go through some of the transactions

4 that we've identified.

5      A.    Okay.

6      Q.    There are a number of checks that were written

7 by Mr. McGinn payable to Nancy Laustrup.  Do you see that

8 on this chart?

9      A.    I do.

10      Q.    And my question for you is do you have any

11 recollection of any of the checks that are referred to in

12 Exhibit 403?

13      A.    Do I recall what they were for?  No.  I just

14 -- I couldn't tell you what they were for, each

15 individual one.  I couldn't tell you.  Payments -- make

16 payments but I don't know exactly what for.

17      Q.    Did you and Mr. McGinn have an arrangement or

18 anything like that for certain amounts at certain times

19 to be transferred to you?

20      A.    I mean obviously some of them -- I wasn't

21 working so if I had a credit card that I was using I'm

22 sure it was a payment.

23      Q.    You don't recall providing consideration to

24 Mr. McGinn for any of the transfers that you received

25 from him, correct?
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2      A.    Mm-hmm.

3      Q.    Do you recognize this e-mail?

4      A.    I'll have to read it because I didn't

5 recognize it at first.  I don't recall it but obviously

6 it went to me, but it was in '07 so it was quite some

7 time ago.

8      Q.    I realize it was a number of years ago.  You

9 wrote an e-mail to Mr. McGinn June 4, 2007 saying,

10 "Brian Cooper called to get my banking info.  I thought I

11 was coming to the office to pick up cash."  Mr. McGinn

12 responds, "Your check was for $10,808.58.  I just wired

13 you $11,000."  Do you see that?

14      A.    I do.

15      Q.    Your testimony is -- your understanding is

16 that was for the tax payment on the Niskayuna house?

17      A.    I wasn't certain.  I still don't know what

18 it's for reading this.  I just can't -- we're talking

19 about June.  I'm trying to think of what -- maybe it was

20 a -- I just don't recall what that money was for.

21      Q.    It was your understanding looking at this

22 e-mail that you wrote a check in the amount of $10,808 or

23 so and then received a wire?

24      A.    Correct, so obviously it was a payment of some

25 sort.
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2      A.    No.

3      Q.    Near the bottom of the first page of

4 Exhibit 403 there's an entry for a wire transfer dated

5 June 4, 2007 in the amount of $11,000.  Do you see that?

6      A.    Mm-hmm.  I do.

7      Q.    Do you recall anything about that wire

8 transfer?

9      A.    All I can think is it's probably for a tax

10 payment.

11      Q.    What would the tax payment be on?

12      A.    It was the house in Niskayuna taxes.  We

13 probably made the payment for that amount of money.

14 That's what I'm thinking it was probably that.

15      Q.    Was it common for you to make the tax payments

16 on the Niskayuna house?

17      A.    If he was traveling or something I would go

18 over.  It was just down the street from our house for me

19 to make the payment.

20      Q.    What was just down the street from your house?

21      A.    Where you pay the taxes.

22                 (Exhibit 404 marked for identification.)

23      Q.    I'm handing you a one-page document that's

24 been marked Exhibit 404.  It's an e-mail chain between

25 you and your husband, Timothy McGinn.  Do you see that?
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2      Q.    There's another wire transfer on Exhibit 403.

3 The entry is April 28, 2006, wire transfer in the amount

4 of $2,200.  Do you have any recollection of that wire

5 transfer?

6      A.    I do not.  Once again, if it was a payment, he

7 may have been out of town and that's why he put it in my

8 account.

9                 (Exhibit 405 marked for identification.)

10      Q.    I'm handing you what's been marked as

11 Exhibit 405.  It's a number of pages of checks from

12 Mr. McGinn, copies of canceled checks made out by

13 Mr. McGinn made out to either Nancy Laustrup or

14 Nancy McGinn.  Do you see that?

15      A.    I do.

16      Q.    If you could take a minute to just flip

17 through the checks and identify whether it appears to be

18 your signature on the -- endorsing the checks on the

19 back?

20      A.    Yes.  That's my signature.

21      Q.    Have you had a chance to review all the pages

22 of the document?

23      A.    Yeah.  I've gone through several.

24      Q.    Do all of the checks in Exhibit 405 addressed

25 to you appear to be endorsed on the back with your
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2 signature?

3      A.    Yes, they do.

4      Q.    Do you recall the circumstances surrounding

5 any of the checks that you see listed in Exhibit 405?

6      A.    Payments, bills, car payments, insurance.

7 It's just all typical daily things that go into a

8 checking account so I could go to the grocery store,

9 things like that.

10      Q.    If you had large expenses between you and

11 Mr. McGinn, would Mr. McGinn typically pay for those out

12 of his own account?

13      A.    Yes.

14      Q.    Were Mr. McGinn's paychecks through his

15 employment at IASG or McGinn Smith deposited into your

16 account at any point in time?

17      A.    No.

18      Q.    To your knowledge those all went directly into

19 his account?

20      A.    To my knowledge, yes.

21      Q.    After flipping through the exhibits and the

22 canceled checks in Exhibit 405, can you identify whether

23 any of them were received in consideration of anything?

24      A.    All of them were definitely something of a

25 payment I had to make, whether it be a car, whether it be
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2 take some time to take a look at it.  The title of the

3 document is Nancy McGinn cash deposits into account

4 number   Just let me know when you've had a

5 chance to take a look at Exhibit 406.

6      A.    Okay.

7      Q.    For purposes of the record, I'll just note

8 that Exhibit 406 contains a summary of various cash

9 deposits that we've seen in documentation from your bank

10 account at First National Bank of Scotia.  After having

11 had a chance to flip through the summary of accounts in

12 Exhibit 406, do any of them ring a bell or jump out at

13 you?

14      A.    Not really.  Like I said, it goes back quite a

15 ways.

16      Q.    It appears you were making a number of cash

17 deposits into your account every month from January 2006

18 through May of 2010.  Do you see that?

19      A.    Yeah.  I think that's pretty typical of a bank

20 account.  You know.  Once again, it was going into my

21 account so I was using my card as a debit, putting the

22 money in.  So I don't find that to be unusual at all.

23      Q.    And was it common for you to deposit cash into

24 the account and then --

25      A.    If I needed to keep a check that wouldn't
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2 insurance, credit card payment, numerous things, daily

3 household that we do.  Just living -- living expenses.

4      Q.    So the funds were meant to pay living

5 expenses --

6      A.    Absolutely.

7      Q.    -- for the both of you?

8      A.    That's correct.

9      Q.    And you didn't give Mr. McGinn anything in

10 exchange for receiving these checks, did you?

11      A.    No.

12      Q.    Did you ever receive cash currency from

13 Mr. McGinn?

14      A.    If I needed some cash, but still to this day I

15 never carry cash.  I always used a credit card.  Whatever

16 I needed, that's pretty much how everything was paid.

17      Q.    For example if you needed spending money for

18 something would you obtain that from Mr. McGinn?

19      A.    Or myself.  But if I had to have spending

20 money, I would ask him for it, yes.

21      Q.    Let's take a look at another exhibit.

22                 (Exhibit 406 marked for identification.)

23      Q.    Exhibit 406 that I'm handing you is another

24 document that was prepared by the SEC.  I can't imagine

25 you've seen the document before but I'd just like you to
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2 bounce or something like that, yes.  That's when I would

3 have to put cash in.  If I was short on something and I

4 wrote checks out or -- I can't explain these right now

5 because it was so long ago but -- or if my daughter

6 needed something for school and she had to have cash,

7 many things.  I had three kids living at home at the time

8 as well.

9      Q.    From the records we've seen, these appear to

10 be cash currency that you had in your possession and then

11 deposited into your bank account.  Do you have that

12 understanding as well?

13      A.    Yes.  That's correct.

14      Q.    I'm just wondering.  Where did the cash come

15 from?

16      A.    Back in '06, I don't know.  It could have been

17 where -- you know, I do a lot with my family and we all

18 pitch in for certain things.  They give me money and I

19 put it in the account for my parent's anniversary, if it

20 was a birthday.  There were six siblings and that's what

21 we did a lot if we were going to buy something big for

22 someone we all would chip in.  If we were going to have a

23 party.  There's so many things that could be.  I just --

24 you know, I had neighbors and we would have parties at

25 the house and if they brought some pot over or something.
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2 There's so many different things I couldn't even pinpoint

3 what they all are they're just numerous.

4      Q.    From 2006 to 2010 you weren't involved in any

5 sort of cash business, were you?

6      A.    No.

7      Q.    Waiting tables or anything?

8      A.    No, I wasn't.  I would have to be on -- that

9 would have to be on a record if I was working, even if it

10 was cash tips.  I wasn't working at that point.  Also my

11 kids had credit cards and I -- they would give me cash.

12 I'd put it in my account and I'd send the credit card

13 payments in my name, you know, under my account.  That's

14 probably a lot of this as well.  My boys would give me

15 the money and I would make the payments that way.

16 There's so many different things I could say that the

17 cash was there for.

18      Q.    Did you receive child support payments?

19      A.    No, not -- much earlier in the years, not from

20 that point.

21      Q.    Not in the 2006 and later time?

22      A.    No.

23                 (Exhibit 407 marked for identification.)

24      Q.    I'm handing you what's been marked

25 Exhibit 407.  They're records from First National Bank of
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2 had some work done around the house.

3      Q.    If you had work done around the house, would

4 it have been cash that was provided to you by Mr. McGinn?

5      A.    If I didn't have that kind of cash, yes.  It

6 either would have been mine or his or a combination.

7      Q.    There's a variety of other smaller deposits,

8 $120, $100, $220, $60, $100, $40.

9      A.    Yeah.  It's probably just because I had to

10 have cash in my account.  I never kept a whole lot of

11 cash in my --

12      Q.    Why not just get a check from whoever was

13 providing you the money?

14      A.    I don't really recall right now.  Like I said,

15 some of it was my kids giving me money if they owed it to

16 me.  It could just be so many random things I cannot

17 pinpoint.  It's different when you have kids too.  It

18 wasn't just Tim and I.  I have kids that are borrowing

19 money and paying me back, and if I had it I'd put it in

20 my account.  Very easily $100 could have been borrowed

21 and given to me.

22      Q.    So it wasn't common for you to just carry the

23 $100 with you until you needed to spend it?

24      A.    I used my account as a debit card constantly

25 rather than having the cash on me.  I'd just put it in
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2 Scotia.  There's a number of pages in the document but

3 I'll represent to you what I have done is taken a series

4 of cash deposits from March 31, 2006 to April 27, 2006

5 and just put them together in one document.  Just let me

6 know when you've had a chance to flip through

7 Exhibit 407.

8      A.    Okay.

9      Q.    Do these appear to be copies of cash deposits

10 that you made to your account at First National Bank of

11 Scotia?

12      A.    Yes.

13      Q.    I'll just ask you about the first one,

14 March 31, 2006, a cash deposit in the amount of $1,600.

15 Do you see that?

16      A.    I do.

17      Q.    Do you have any understanding what that cash

18 deposit -- the circumstances surrounding that cash

19 deposit?

20      A.    No, not from that, but it could be -- once

21 again it could be -- I had some work done at the house.

22 You know.  I had people that would mow the lawn that had

23 to be paid by cash, a lot of these cash-ins.  $1,600 from

24 2006 I cannot recall.  I just don't know what it could

25 be.  You know.  Numerous things.  Like I said, maybe I
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2 the bank.  I'd have my card.  I still do that the same

3 way.  I still just use my debit card.

4      Q.    The last three pages of Exhibit 407 appear to

5 reflect a $2,000 cash deposit of which you had taken out

6 $50.  Do you see the last three pages?

7      A.    The last page of $2,000?  Oh, okay.

8      Q.    The last three pages of Exhibit 407.

9      A.    Mm-hmm.

10      Q.    There's a Bates number at the bottom right.

11 It says FNB-Scotia-000093 to 95.

12      A.    You're looking at this one?

13      Q.    Yes.  000093 appears to reflect a $2,000 cash

14 deposit with $50 back.  Do you have any recollection or

15 understanding what that transaction is?

16      A.    No, I do not.

17      Q.    Would it be common for you to have $2,000 in

18 cash to deposit into the bank?

19      A.    It was probably a bill that I had to pay.

20                 (Exhibit 408 marked for identification.)

21      Q.    I hand you what's been marked as Exhibit 408.

22 Exhibit 408 is another subset of deposit tickets for your

23 account, Ms. McGinn, at the First National Bank of

24 Scotia.  The date period for these deposits is June 2,

25 2008 through June 19, 2008.  Does that description seem
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2 accurate to you?

3      A.    Yes.

4      Q.    Do you recall a cash deposit in the amount of

5 $720 on or about June 2, 2008?

6      A.    Not really, no.

7      Q.    Do you have any understanding sitting here

8 today as to where the money came from for that deposit or

9 what it was used for?

10      A.    Well it could be some landscaping I had done.

11 It could be something that may have happened to the

12 house.  These people, they don't take credit cards so you

13 always have to have cash to give them.  It could be, once

14 again, numerous things.  I just don't recall exactly what

15 these are for at all.

16      Q.    These records that we're looking at now, they

17 don't reflect withdrawals that you made in cash.  These

18 are deposits that you made of cash into your account.

19      A.    Right.

20      Q.    So if you needed to pay a landscaper or

21 somebody for work done around the house, you wouldn't

22 need to deposit cash into your account, you would

23 withdraw cash?

24      A.    But I would write a check off of that, put the

25 cash in and write a check off of that and then I'd have a
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2      Q.    And do you have any way sitting here today of

3 identifying which cash deposits came from which source?

4      A.    I really wouldn't know.  I couldn't do that.

5 I just -- I couldn't recall what each of them would be

6 from.

7                 MR. NEWVILLE:  Let's take five minutes.

8                 (Whereupon, a brief recess was taken.)

9                 MR. NEWVILLE:  We're back on the record.

10      Q.    Just a few clarification points.  How old are

11 your kids?

12      A.    26, 24 and 20.

13      Q.    Did they reside with you and Mr. McGinn during

14 the entire period of time up until recently?

15      A.    Yes.

16      Q.    They lived in the Niskayuna house, correct?

17      A.    Correct.

18      Q.    During that period of time did you and

19 Mr. McGinn pay your children's expenses for various

20 things?  Let me withdraw that.  From the 2003 to 2010

21 time period did you pay your children's expenses when

22 they needed it?

23      A.    Well depending on what expenses were.  If they

24 were old enough to work, they kind-of paid for their own

25 clothing and things like that.  But yes, as an obligation
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2 record.

3      Q.    But I don't understand why you would have $720

4 in cash lying around that you needed to use to pay --

5      A.    In '08 I was not working so it was probably

6 payments I had to make.  And Tim would probably cash his

7 check and then give me the cash so I could put it in my

8 account.  That's how that worked.  That's what we used to

9 do.

10      Q.    He would cash his check and take out currency?

11      A.    Yes, if I needed it for specific cash

12 payments, whether it be a cash payment, whether it be a

13 car payment that was in my name.  Just many things it

14 could be.

15      Q.    Go back and take a look at Exhibit 406.  The

16 grand total of cash that we've seen that you've deposited

17 into your account is around $53,000 from January '06 to

18 May of 2010.  Do you see that?

19      A.    Mm-hmm.  Yes.

20      Q.    And is it your testimony that those deposits

21 could be some combination of cash that was provided to

22 you by either Mr. McGinn or cash that came to you from

23 your children or various other sources?

24      A.    Yes.  I would say it could be from any of

25 those.
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2 as a parent I did buy clothes when need be, I fed them.

3 I did the normal things.  But they also had a father that

4 would do whatever had to be done as well.  They lived

5 with me but their father also paid their expenses.

6      Q.    How much time -- let me backup.  There's a

7 house in Florida that you and Mr. McGinn own, correct?

8      A.    That's correct.

9      Q.    Roughly when did you purchase that house?

10      A.    Three years ago so 2008 -- 2007 or 2008.

11      Q.    And that house in Florida was put into both of

12 your names, correct?

13      A.    Correct.

14      Q.    Joint tenancy to your understanding?

15      A.    We're both on the deed.

16      Q.    Okay.  What discussions did you have when you

17 purchased that house about putting the Florida house in

18 both of your names?

19      A.    That I wanted to be on it as well.  We were

20 married at this point.  Typically that's what you do when

21 you're married, you buy a home together.  We wanted it to

22 be our retirement home so-to-speak.

23      Q.    How much time do you spend at the Florida

24 home?

25      A.    I do not spend too much time.  I'm working
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2 now.  It's tough to get down.  Not too much time.

3      Q.    What about during the 2007 to 2009 time

4 period?

5      A.    I would just go down on occasion because I

6 still had kids in school, so I wouldn't leave them for

7 that much time.

8      Q.    How much time did you husband spend in Florida

9 during the 2007 to 2009 time period?

10      A.    Not much more than I did.  You know.  It's

11 hard to -- he would go down maybe for a few days longer

12 than I would but really it was never a long length of

13 time.  At that point we weren't able to.

14      Q.    Currently have you been spending any time over

15 the past say year in the Florida house?

16      A.    I was there in April last.

17      Q.    How much time did you spend there?

18      A.    About a week.

19      Q.    Are you and Mr. McGinn paying the maintenance

20 and keeping up the Florida house?

21      A.    We pay what we can.

22      Q.    Do you have plans to sell the Florida house?

23      A.    Not as of right now.

24      Q.    The mortgage is not current on that house?

25      A.    No, it is not.
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2      Q.    How did he come to work with the people at

3 AmeriBank?

4      A.    He found it online I believe.

5      Q.    What kind of services does AmeriBank offer

6 that he works for?

7      A.    It's credit card swiping machines.

8      Q.    Credit card processing?

9      A.    Processing, yes.

10      Q.    He's working in some sort of sales role to

11 your knowledge?

12      A.    Yeah.  I would say that would be the best

13 description.

14      Q.    Do you know anything else about other

15 employment that he's had since the SEC case was filed?

16      A.    He has not had any other employment.

17      Q.    Let's take a quick look back at the large

18 stack of bank account documents that we --

19      A.    407?

20      Q.    We've got 407, we've got 408.  Those are

21 copies of the cash deposits.  And then Exhibit 406, which

22 is a summary prepared of various cash deposits that the

23 SEC has identified.  My question is whether any of the

24 deposits in cash were related at all to any loans that

25 you had between you and Mr. McGinn?

62

1                         N. McGinn

2      Q.    You mentioned you currently reside at an

3 address in Waterford; is that correct?

4      A.    That's correct.

5      Q.    And I think when we spoke last week you said

6 you were in the process of moving, right?

7      A.    Yes, we moved.

8      Q.    And you reside there with your husband,

9 Mr. McGinn, correct?

10      A.    That's correct, and my daughter.  My daughter

11 as well.

12      Q.    Your youngest daughter?

13      A.    Yes.

14      Q.    Where is your husband employed?

15      A.    He is working for a company.  It's named

16 AmeriBank.  I don't know a lot about it or how -- he

17 works for them but it's -- what they do is they set-up

18 appointments for him and he goes out.

19      Q.    Do you know who he meets with as part of these

20 appointments?

21      A.    It's all selling.  He meets with anyone who

22 uses a credit card machine.

23      Q.    How long has he been working with AmeriBank?

24      A.    For about four or five months maybe.  I forget

25 exactly when he started this.
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2      A.    What kind of loan?

3      Q.    I'm just wondering whether there were any

4 loans that were made between you and Mr. McGinn?

5      A.    Between he and I?

6      Q.    Yes.

7      A.    No.

8      Q.    Was there ever any transfer made between the

9 two of you where there was an agreement to pay back the

10 amount after a certain period of time?

11      A.    The only one he and I had an agreement was

12 when my daughter went to a private school for one year

13 and that was all.

14      Q.    When was that?

15      A.    That was sixth grade so it was probably '04.

16 I don't know the exact date.

17      Q.    What were the circumstances surrounding that?

18 I take it he paid for the private school and you agreed

19 that you would pay him back at some point?

20      A.    That's correct.  I wanted to get her out of

21 the public school district so I put her in a private

22 school.  That didn't go very well.  So that was the one

23 thing that, you know, I was more than willing to pay him

24 back for that.

25      Q.    Roughly how much was the amount?
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2      A.    Like probably $8,000.

3      Q.    That was for tuition for a year?

4      A.    Yeah, tuition.

5      Q.    Did you pay the money back?

6      A.    Some of it I did.

7      Q.    About how much?

8      A.    I don't know, $1,000.  Then we got married and

9 he's not going to make me pay him back when we're

10 married.

11      Q.    Aside from that are you aware of any other

12 loan agreements?

13      A.    No.  No, none whatsoever.

14      Q.    That's the only one you're aware of between

15 you and your husband?

16      A.    That's correct.

17      Q.    Either way, you loaning him money or him

18 loaning you money?

19      A.    Correct.

20      Q.    Let's go back to when the Niskayuna house was

21 originally purchased.  We talked about that being around

22 the 2003 time period?

23      A.    I think so.

24      Q.    And I think you testified that Mr. McGinn

25 purchased the house, correct?
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2 Knowing we were going to get married, that's what I

3 wanted to do.  Obviously if we didn't get married I

4 understood that would not happen but we did.  And you

5 know, one thing leads to another.  Time goes on, you're

6 doing things, you're forgetting about it.  We just talked

7 about it again and it just was one of those times it just

8 happened.

9      Q.    So back in 2003 when Mr. McGinn bought the

10 house, did you tell him, "Listen, I want to move in here

11 but I'd like the house to be in my name"?

12      A.    I said after we get married I'd like to be

13 able to discuss having the house in my name, and that's

14 what we did.  It was just an agreement between he and I.

15      Q.    And how often did you talk about that?

16      A.    Well whenever I brought it up.  You know, once

17 in a while if we had an argument I'd say "I want this

18 house in my name", that type of thing.  It was just

19 random, you know, something I wanted to do.  If I thought

20 about it we spoke about it, and then it just came up

21 again and we acted upon it.

22      Q.    Did -- was he excited to transfer ownership of

23 the house into your name?

24      A.    He didn't have a problem with it.  He didn't

25 have a problem.  He understood that it was something I
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2      A.    That's correct.

3      Q.    And could you just describe the house a little

4 bit?

5      A.    My house?

6      Q.    The Niskayuna house, yes.

7      A.    It's a five-bedroom house.  It's a very nice

8 house.  It's a homey house.  We had a great time there.

9 It's like all the houses on the street.  They're all a

10 little on the larger side and it's just a nice house to

11 live in.  I don't know what else you want me to describe.

12      Q.    Was the intent to purchase the house for you

13 and your children and Mr. McGinn to live in?

14      A.    It was big enough for us, yes.  That's

15 correct.  And also when his children came to visit they'd

16 have a place to stay.

17      Q.    How much did he pay for the house when it was

18 purchased?

19      A.    I think it was just $600,000.

20      Q.    And the $600,000 was money that Mr. McGinn

21 provided or he borrowed?

22      A.    He borrowed, yes.

23      Q.    When did your desire to put the house in your

24 name first come up?

25      A.    Right away we spoke about it, you know.
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2 wanted to do.

3      Q.    But your testimony is that you had discussed

4 it prior to the time you got married but the

5 understanding was that you would transfer ownership of

6 the house into your name at the time you got married; is

7 that correct?

8      A.    Yeah.  I just said -- you know, I wouldn't do

9 it prior to that.  I didn't think that was necessary.  It

10 was something I said we'll just wait -- it was a long,

11 lengthy divorce so that's why it took so long to get

12 married.  And then time went by, one thing led to

13 another.  We bought the other house and then finally it

14 came to the point where I transferred the house to my

15 name.  It was just an agreement between he and I.

16      Q.    And around the time you got married did you

17 have discussions about him transferring the ownership of

18 the house --

19      A.    I'm sure we did.  I can't recall but life is

20 busy.  You know.  It's just -- you know.  It probably

21 should have happened sooner.  It didn't.  It just

22 happened.  There were a lot of things -- like I said, it

23 was never a house that was just he and I.  I had my

24 children living there and there was always something

25 going on.  You know, kids in high school and in college.
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2 There was no particular reason why it happened one time

3 versus another.

4      Q.    Did you discuss whether the house would be put

5 in both of your names rather than just in your name?

6      A.    I just said I wanted it in my name.

7      Q.    Why didn't you want the Florida house in your

8 name?

9      A.    Because it is already.  It's in my name as

10 well.

11      Q.    It's in both of your names, correct?

12      A.    That's correct.

13      Q.    That's different from the Niskayuna house --

14      A.    Well when we got married --

15      Q.    Just let me finish the question please.  The

16 Florida house is different from the Niskayuna house in

17 that the Florida house is in both of your names, correct?

18      A.    That's correct.

19      Q.    And the Niskayuna house is now currently --

20 was transferred solely to your name, correct?

21      A.    Right.

22      Q.    Why the difference?

23      A.    Because I had to sign a prenuptial agreement

24 before I got married and this was one of the things I

25 wanted to do, have the Niskayuna house in my name.
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2 maintained a copy of the prenup?

3      A.    I don't think so.  I think it was in the

4 office.

5      Q.    The home office?

6      A.    No.

7      Q.    99 Pine?

8      A.    99 Pine I believe, yeah.

9      Q.    Are you -- how much time -- let me ask you

10 this.  You're familiar with David and Lynn Smith, are you

11 not?

12      A.    Yes, I am.

13      Q.    Are you social friends with the Smith's?

14      A.    To some degree, not a lot.  Tim and Dave have

15 known one another for many years so obviously I got to

16 know them as well.

17      Q.    Did you ever have any discussion with the

18 Smith's about property they owned in Florida?

19      A.    No.

20      Q.    Did you ever see the Smith's when you were in

21 Florida?

22      A.    I have, yes.

23      Q.    And you understand that they own a house down

24 there in Florida, correct?

25      A.    I know, but discussions -- I don't know what
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2      Q.    Okay.  And what did the prenuptial agreement

3 have to do with the house?

4      A.    A personal thing, that's all.  Just a personal

5 thing of mine.  It didn't have anything to do with it but

6 I asked -- what I wanted to do with the house was put it

7 in my name.

8      Q.    Did you or did you not sign a prenuptial

9 agreement before the marriage?

10      A.    I did.

11      Q.    You did.  Okay.  Did the prenuptial agreement

12 have a provision referring to any real estate that either

13 you or Mr. McGinn owned?

14      A.    Yeah.  I can't remember exactly what the

15 prenup said.  It was something in there.  And then that's

16 what I said eventually what I want to do is put this

17 house into my name.  And it's just something that he and

18 I discussed and that's why we did it.  No other reason

19 whatsoever.

20      Q.    Do you have a copy of the prenup?

21      A.    I think the SEC has it.

22      Q.    Your understanding is it was seized with the

23 business papers?

24      A.    Yes, it was.

25      Q.    Do you know whether your husband has
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2 you mean about discussions about their property in

3 Florida.

4      Q.    Did you ever discuss with the Smith's anything

5 about the transfer of ownership of their Florida house?

6      A.    No.

7      Q.    Do you understand that David Smith transferred

8 ownership of his house to solely his wife's name during

9 2009?

10      A.    No, I did not.

11      Q.    Did you have any discussion with the Smith's

12 about their transferring assets into solely Mrs. Smith's

13 name during the 2009 period?

14      A.    No.  I don't know them well enough to discuss

15 any of that stuff with them.

16      Q.    Did you ever have any discussions with the

17 Smith's about troubles with the McGinn Smith business

18 during the timeframe before the SEC's lawsuit was filed?

19      A.    No, I did not.

20      Q.    So it's your testimony that you didn't know

21 the business of McGinn Smith was in trouble during the

22 2009 time period?

23      A.    I did not know it was in trouble.

24      Q.    Other than the fact that you had seen various

25 legal papers that had been filed against McGinn Smith and
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2 that you knew that your husband had been testifying

3 numerous times in various legal matters -- you knew about

4 those, didn't you?

5      A.    I did, but I wouldn't have known that that

6 meant the business was in trouble.

7      Q.    Okay.  We've talked about papers you saw,

8 legal filings against McGinn Smith and against your

9 husband, correct?

10      A.    Mm-hmm.

11      Q.    And we looked at an e-mail from -- an e-mail

12 exchange -- an e-mail from Mr. Smith to you in October

13 2009 concerning Lex being a poor witness at various legal

14 proceedings that he and Mr. Smith were testifying at,

15 correct?

16      A.    Mm-hmm.  Yes.

17      Q.    And right around the same time that you saw

18 the legal filings you know that your husband and

19 Mr. Smith and Mr. Lex were testifying in arbitrations,

20 ownership of the Niskayuna house was transferred solely

21 into your name?

22      A.    Correct.

23      Q.    And your testimony is that there's no

24 connection whatsoever between any of those events?

25      A.    No, there is not.
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2 good time?", and I said, "It is a good time and so let's

3 get the paperwork done."

4      Q.    We spoke earlier a little bit about your

5 former employer, Mr. Bruno?

6      A.    Yes.

7      Q.    What was his role at McGinn Smith?

8      A.    I didn't know what he did there.  When I was

9 working for Senator Bruno I didn't even know he had a

10 role in McGinn Smith.  I wouldn't have known that.

11      Q.    At some point in time did you discover that he

12 also had some sort of business relationship?

13      A.    Yes, I did at some point in time.  I didn't

14 know what his role was though.

15      Q.    How did you obtain the job with Mr. Bruno's

16 office?

17      A.    I did not know Tim at the time so it wasn't

18 through him.  I applied and it's a typical thing and you

19 take a test.

20      Q.    And did you meet Mr. McGinn through your --

21      A.    After.  I met him through coming into the

22 office but I did not know him prior to.

23      Q.    What was -- why was Mr. McGinn coming into the

24 office?

25      A.    Well he had meetings everyday so whatever his
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2      Q.    Did your husband think it was a good idea to

3 transfer ownership of his property into your name from

4 the beginning?

5      A.    He -- it was okay with him.  You know.  He

6 didn't fight me on it.  He said we'll talk about that at

7 some point in time and we talked a few times and, you

8 know, it was just -- it just happened.  I don't -- as far

9 as the legal stuff, I don't look at any of it.  I don't

10 know about it.  If he was having, you know, problems, I

11 didn't know anything about it.  As far as the house being

12 transferred in my name, it was something -- because I

13 wanted to do that right from the start and it just

14 happened.  Just coincidental maybe.

15      Q.    Who raised the transfer of ownership in 2009?

16      A.    Who raised it?

17      Q.    Yes.  You had gotten married three years

18 before then, right?

19      A.    I did, yes.

20      Q.    Did it just come up that at that point in time

21 Mr. McGinn said, "I just signed a deed and transferred

22 ownership"?

23      A.    I think it was a matter of maybe even months

24 it got talked about.  He must have done it.  He knew I

25 was busy.  And we talked about it and he said, "Is this a
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2 meeting was for.  I had no idea.  I didn't sit in on the

3 meetings but I enjoyed it there.  Everyday there was

4 someone coming in.

5      Q.    Periodically Mr. McGinn would come in for a

6 business meeting?

7      A.    Yeah.  I would just imagine it was a business

8 meeting, yeah.

9      Q.    At some point did you learn that Mr. Bruno had

10 a role at McGinn Smith that ended?

11      A.    I didn't know any of that until I think what

12 was happening to the Senator.  So I really didn't -- I

13 knew that they knew one another but I can't say that I

14 knew that he had any role at McGinn Smith at all as far

15 as a working relationship.  I did not know that.

16      Q.    You knew that Mr. Bruno and Mr. McGinn knew

17 each other and had various business meetings, correct?

18      A.    Yes.

19      Q.    And then your testimony is you had -- you had

20 no knowledge about the specifics of any relationship

21 between Mr. Bruno and Mr. McGinn until you began reading

22 things in the papers, right?

23      A.    Correct.  I just knew it was like a

24 friendship.  That's all.

25      Q.    After legal proceedings began being reported
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2 about Mr. Bruno in the papers did you discuss his role at

3 McGinn Smith at all with your husband?

4      A.    I didn't really discuss it.  I probably said,

5 "What's going on?"  I had no idea it was even happening

6 to the Senator because I wasn't there at the time when

7 all this took place.  You know.  All I know is that I

8 think he was a salesperson or something at McGinn Smith.

9 I didn't know specifics.  And I don't even think at that

10 point -- I don't think he was even working at

11 McGinn Smith at that point so I didn't really think much

12 about it.

13      Q.    Do you recall at some point your husband

14 testified in the proceedings involving Mr. Bruno?

15      A.    Yes, I do remember that.

16      Q.    Did you discuss with him his testimony at all

17 before he went in?

18      A.    I really didn't because I don't even think

19 that's something he should be discussing with me and

20 vice-versa.  I would never want to put myself in a

21 situation -- you know, if I knew something or didn't know

22 something, I'd rather not know what he has to testify

23 about so I just never even asked questions.

24      Q.    Well before you came in to testify here today

25 did you speak at all with your husband about your
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2                 (Whereupon, a brief recess was taken.)

3                 MR. NEWVILLE:  Back on the record.

4      Q.    Just a couple more followup questions.  What

5 is your current address?  It's in Waterford, correct?

6      A.    Yes.

7      Q.    And what is the address?

8      A.    

9      Q.    Crows Nest Court.  That's a townhouse I think

10 you mentioned?

11      A.    Yes.

12      Q.    Who are you renting that from?

13      A.    A gentleman, Ted Lombardi.

14      Q.    Is that address considered in Clifton as well?

15      A.    It's near Clifton Park.  They're just right

16 next door to one another.

17      Q.    Is Clifton a different area from Clifton Park?

18      A.    Clifton Park.

19      Q.    It's the same thing?

20      A.    Yeah, it's the same thing.  It's not Clifton,

21 it's Clifton Park.

22      Q.    And Waterford is right next to Clifton Park,

23 correct?

24      A.    That's correct.

25      Q.    Have you signed any -- is that lease in your
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2 testimony?

3      A.    No, I didn't.  I just -- I think it's best not

4 to.  You know.  I'd come in and I'd just do what I have

5 to do.  And -- but no, we didn't discuss it ahead of

6 time.

7      Q.    Did he tell you, "Listen, you're going to

8 testify.  You might be asked about the topics X, Y or Z"?

9      A.    Being I was in a deposition before I kind-of

10 knew what a deposition was about.  So he knew I knew that

11 one other time so I knew basically what was going to

12 happen.  I didn't know what questions would be asked.

13      Q.    Did you speak with Stew Jones at all before

14 coming in here today?

15      A.    No, I did not.

16      Q.    Have you ever spoken to Mr. Jones?

17      A.    No, I have not.

18      Q.    Mr. Jones represents your husband --

19      A.    Correct.

20      Q.    -- in various matters involving McGinn Smith,

21 correct?

22      A.    Yeah.  Whatever -- he represents him for

23 whatever.  I'm not sure.

24                 MR. NEWVILLE:  Let's take a quick break

25            and I think we can finish right up.
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2 name?

3      A.    Yes, it is.

4      Q.    Who is making the lease payments?

5      A.    We both are.  We're both working.

6      Q.    And Mr. McGinn is residing there full-time?

7      A.    Yes.

8      Q.    Have you signed any other leases for other

9 real estate in the last year?

10      A.    I haven't.  I mean I had to do this one

11 because, I don't know, if they did a credit check he

12 wouldn't be able to live anywhere so it had to be in my

13 name.

14      Q.    Do you have any plans to move out anytime

15 soon?

16      A.    We signed a six-month lease to start and we'll

17 go from there.  I can do it month to month after that.

18      Q.    Does Mr. McGinn have any plans to move out

19 anytime soon?

20      A.    I don't believe so.

21                 MR. NEWVILLE:  I think we're concluded

22            for today.  Thank you so much for your time.

23                 (Whereupon, the Examination concluded.)

24

25
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 1 (Court commenced at 10:35 AM.) 

 2 THE CLERK:  Securities and Exchange

 3 Commission versus McGinn, Smith Incorporated, et al.,

 4 docket 10-CV-457.  Appearances for the record please.

 5 MR. STOELTING:  Good morning, your Honor.

 6 For plaintiff, David Stoelting, Lara Mehraban, and Kevin

 7 McGrath.

 8 MR. McGRATH:  Good morning, your Honor.

 9 THE COURT:  Good morning.

10 MS. DUNN:  Good morning, your Honor.  Jill

11 Dunn representing the intervenor David Wojeski as trustee of

12 the David and Lynn Smith irrevocable trust.  And it's my

13 understanding that counsel for Mrs. Smith is caught up in

14 the security line on the first floor and will be here

15 momentarily.

16 THE COURT:  10:30 means 10:30, Miss Dunn.

17 You were not here at 10:30.

18 MS. DUNN:  I apologize, your Honor.  

19 THE COURT:  If you look around the room, a

20 lot of people waiting in this room waiting on you to show up

21 on time, as well as Mr. Featherstonhaugh.

22 MS. DUNN:  I apologize, your Honor.  I have

23 been reviewing and photocopying the exhibits --

24 THE COURT:  I understand.  We all have things

25 to do, Miss Dunn.  10:30 was the scheduled time.

BONNIE J. BUCKLEY, RPR, CRR
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 1 MS. DUNN:  I apologize, your Honor.

 2 THE COURT:  Don't let it happen again.

 3 MR. JONES:  I apologize.

 4 MR. BROWN:  William J. Brown, receiver in the

 5 action, your Honor.  Good morning.

 6 THE COURT:  Good morning.

 7 MR. KOENIG:  Michael Koenig and Emily Feyrer

 8 for the individuals David Smith and Tim McGinn.

 9 THE COURT:  Good morning.

10 MR. FEATHERSTONHAUGH:  James Featherstonhaugh

11 for the relief defendant Lynn Smith.  I apologize to the

12 Court and fellow counsel and other attendees.  We were

13 caught up in the front door coming in, and it won't happen

14 again, your Honor.

15 THE COURT:  The front door is foreseeable,

16 Mr. Featherstonhaugh.  10:30 means 10:30.

17 Before we begin, there is an application from

18 the SEC, I believe, to exclude the Pine Street entities from

19 the terms of the -- now it's the temporary restraining

20 order.  I received, I believe, an objection from the trust.

21 Miss Dunn, do you wish to be heard on that point?

22 MS. DUNN:  Yes, your Honor.  The trust

23 particularly in its role as a limited partner of Pine Street

24 Capital Partners has absolutely no objection and, in fact,

25 supports the request of Pine Street Partners to be released

BONNIE J. BUCKLEY, RPR, CRR
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 1 from the receivership.  Our concern stems solely from the

 2 provision that would direct Pine Street to pay any

 3 distributions owed to the trust to the receiver which would

 4 in essence put assets of the trust into receivership without

 5 an application for that relief.

 6 I believe that the account into which any

 7 distributions have been made during the life of the

 8 investment and will continue to be made is the very account

 9 that is under the asset freeze order in which we are here

10 today to litigate.  So I don't see any harm in continuing to

11 have Pine Street make those distributions into that account

12 in the interim.  If this order is lifted and/or not

13 continued by the Court in a preliminary injunction, no harm

14 would occur.  If you sign the order as is, then we would

15 have to come back in for more motion practice to lift it

16 should we be successful in this application to defeat the

17 preliminary injunction.

18 So, in essence, if the Court wants to sign

19 the order for whatever period of time it takes us to conduct

20 this hearing and get a decision, I would have no objection

21 to that, with the understanding that we would want that

22 consent order modified and the trust would want standing to

23 seek to modify that order should we be successful at this

24 preliminary injunction hearing.

25 THE COURT:  All right.  My view of the

BONNIE J. BUCKLEY, RPR, CRR
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 1 proposed order excluding Pine Street Properties is that --

 2 and it would be for the whatever period of time it takes to

 3 resolve the preliminary injunction motion.  I'll hear from

 4 the SEC if they view it any differently.

 5 MS. DUNN:  My understanding, your Honor, is

 6 that -- 

 7 THE COURT:  But I don't see where it alters

 8 the status quo pending that decision.

 9 MS. DUNN:  It would put the trust assets

10 under the control of the receiver.  And my reading of the

11 consent order was that it would be of indefinite duration or

12 the termination of the litigation subject to modification

13 upon motion only of the receiver of Pine Street Capital

14 Partners, thus denying the trust the standing to ask the

15 Court to modify it, should that become necessary.

16 THE COURT:  All right.

17 MS. DUNN:  Thank you.

18 THE COURT:  Thank you.  Mr. Koenig, do you

19 have any objections?

20 MR. KOENIG:  No, your Honor.

21 THE COURT:  Mr. Featherstonhaugh?

22 MR. FEATHERSTONHAUGH:  I have no objection,

23 your Honor.

24 THE COURT:  Mr. Stoelting, any response to

25 Miss Dunn?

BONNIE J. BUCKLEY, RPR, CRR
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 1 MR. STOELTING:  Just briefly.  I'll just

 2 point out that the counsel for the Pine Street entities is

 3 here in the courtroom today, it's Mr. Mumford, and that

 4 order was negotiated with him, and the text of it and form

 5 of it is certainly agreeable to the effective entities, the

 6 Pine Street entities, and it really doesn't put any assets

 7 into the receivership or into any asset freeze that is not

 8 already affected by the asset freeze.  So it does, indeed,

 9 preserve the status quo.  It just says distributions going

10 forward that are made to that trust and that account is

11 currently frozen, or to Miss Smith, and her assets are

12 currently frozen, would remain in the segregated account

13 under the control of the receiver.

14 THE COURT:  And in your view, that's also

15 pending final determination of a motion for a preliminary

16 injunction?

17 MR. STOELTING:  Well --

18 THE COURT:  Could.

19 MR. STOELTING:  Well, I think if the Court

20 determines that the trust account or any of the other -- if

21 the trust determines that none of Mrs. Smith's accounts

22 should be frozen, then it wouldn't be appropriate to have

23 her distributions from the Pine Street entities be frozen

24 because that's her assets.  Like what the same thing with

25 the trust.
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 1 THE COURT:  All right.  In my view, it does

 2 preserve the status quo and the trust would certainly have

 3 its remedies if it prevails on the SEC's motion here.  So it

 4 does preserve the status quo pending determination of the

 5 final motion.  The order will be entered and should be filed

 6 later on today.

 7 Now, before we commence the hearing, are

 8 there any other issues we need to address from the SEC?

 9 MR. STOELTING:  Your Honor, a couple of

10 points that were mentioned in our conference yesterday.

11 First of all, there was a discussion on the

12 motion by defendant Smith and McGinn regarding their

13 appearance here today, and your Honor ruled that they must

14 testify in some form today, and it was agreed during that

15 call that they would sign a declaration invoking their Fifth

16 Amendments.  We drafted and provided that declaration to

17 counsel for Mr. Smith and McGinn and e-mailed it about 7:00

18 last night.  As of this moment, I don't have the signed

19 declaration in hand.  I don't know where it is.

20 THE COURT:  Mr. Koenig is sneaking up on you.

21 MR. KOENIG:  Your Honor, if I may, Mr. Jones

22 and Mr. Dreyer, who have provided me with signed copies of

23 declarations as the SEC provided them.  So Mr. Stoelting is

24 concerned about not having them, I've now satisfied him; I'm

25 handing him over executed declarations by Mr. McGinn and

BONNIE J. BUCKLEY, RPR, CRR
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 1 Mr. Smith.

 2 THE COURT:  Thank you.

 3 MR. STOELTING:  Your Honor, this is not the

 4 declaration that we asked them to sign.  It -- the

 5 declaration we asked them to sign had two attachments.  The

 6 notice of -- the notice of -- I'm sorry.  It had the witness

 7 list here today indicating that they were being called as

 8 witnesses, and it also had the complaint attached as Exhibit

 9 A, A and B.  And this does not contain either attachment.

10 THE COURT:  Mr. Koenig.

11 MR. STOELTING:  So I guess we could just take

12 note of that and if -- I mean we have copies of the ones

13 that were provided to them with the attachments.  I don't

14 know if it was intentional or an inadvertent omission.

15 THE COURT:  Mr. Koenig.

16 MR. KOENIG:  I can't, I can't answer that

17 question.  I can only say that the declaration as provided

18 by the SEC has been signed.

19 THE COURT:  Well, the declaration included in

20 it, incorporated two attachments which are not attached to

21 which you provided.

22 MR. KOENIG:  And I can surmise it was

23 inadvertence, but I can't know because I am not responsible

24 for having these executed.  I can find that out.  If it's

25 not the SEC's intention to use these with their first
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 1 witnesses, I think I could probably have this resolved.

 2 THE COURT:  I'm hoping we can resolve this

 3 during the lunch hour.  And if not, Mr. McGinn and Mr. Smith

 4 would have to be available this afternoon.

 5 MR. KOENIG:  I'm sure we can resolve it

 6 during the next half-hour, your Honor.

 7 THE COURT:  All right.  Anything else,

 8 Mr. Stoelting?

 9 MR. STOELTING:  A couple of points regarding

10 witnesses and exhibits.  There are a couple of witnesses who

11 are on plaintiff's witness list and either relief

12 defendant's or intervenor's witness list, there's a

13 Mr. McQuade and a Mr. Welles, and I would just suggest that

14 for the convenience of these third-party witnesses, that

15 they only be required to take the stand once during our

16 case-in-chief and then any, any cross or other questions be

17 at that time, and that they not be, you know, made to take

18 the stand when we shift over to their case.

19 THE COURT:  Mr. Featherstonhaugh, any

20 objection?

21 MR. FEATHERSTONHAUGH:  I have no objection to

22 that.

23 THE COURT:  Miss Dunn, any objection?

24 MS. DUNN:  No objection.

25 THE COURT:  All right.

BONNIE J. BUCKLEY, RPR, CRR
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 1 MR. STOELTING:  And, your Honor, we have for

 2 the Court and also for the witness a full set of our

 3 exhibits that were on the witness list that we filed last

 4 night and we're prepared to offer a set of those up to your

 5 Honor, if you would like.

 6 THE COURT:  All right.  Copies, I take it,

 7 have been provided to the relief defendant --

 8 Mr. Stoelting:  We've given a set to Miss

 9 Dunn.  And this is a set for Mr. Featherstonhaugh.  These

10 were also e-mailed in PDF form yesterday.

11 THE COURT:  All right.  Mr. Featherstonhaugh,

12 are you rising to speak?

13 MR. FEATHERSTONHAUGH:  Yes, your Honor.  I

14 will simply advise the Court and counsel that we did receive

15 e-mailed copies of the exhibits last night.  There are a

16 number of the exhibits to which we would have very strong

17 evidentiary exception.  So to the extent that counsel is

18 offering them as a whole, while there are many of them I'm

19 in agreement with, I cannot consent to them being received

20 in evidence en banc.

21 THE COURT:  All right.  I didn't take them to

22 being offered.  Mr. Stoelting, I assume you would still be

23 offering these through the testimony of witnesses.

24 Mr. Stoelting:  Yes.  Many of them will be

25 authenticated through witnesses, but a portion of them were
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 1 received by the SEC from FINRA, the securities regulator,

 2 and we have -- they were received by FINRA during the

 3 investigation conducted by FINRA in 2009.  Essentially the

 4 whole e-mail files and all the financial records of McGinn,

 5 Smith were provided to FINRA and then provided to the SEC

 6 and produced as business records as they were maintained.

 7 THE COURT:  Mr. Featherstonhaugh, are your

 8 objections on the ground of authentication or hearsay or on

 9 ground of relevance or some other type of...

10 MR. FEATHERSTONHAUGH:  Well, if he's offering

11 the entire FINRA file which he had offered to make available

12 to me, I would have objection to many of the exhibits on a

13 variety of different grounds.  Specifically, given the

14 exhibit witness he gave me yesterday, I have no objection to

15 Exhibits 1 through 67, which were attached to pleadings and

16 everybody has had them for how ever long.  There are,

17 however, in the e-mailed exhibits yesterday, a series of

18 declarations which Mr. Stoelting, apparently, intends to

19 offer for which I believe he had no foundation and no

20 reasonable exception to the hearsay rule.

21 THE COURT:  Isn't hearsay admissible at this

22 hearing?

23 MR. FEATHERSTONHAUGH:  I don't believe this

24 is admissible at this hearing.  It's not authenticated in

25 any way.
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 1 THE COURT:  Is it a sworn declaration?

 2 MR. FEATHERSTONHAUGH:  It's a -- some of them

 3 are secondhand sworn declarations.  It's a sworn declaration

 4 that this is what my dead father did two years ago.  That's

 5 pretty far removed from anything I've ever seen admitted,

 6 even in an arbitration.

 7 THE COURT:  Doesn't that go to the weight of

 8 the evidence though in a hearing such as this and not to the

 9 admissibility?

10 MR. FEATHERSTONHAUGH:  It may well go to the

11 weight and not the admissibility.  I believe the Court

12 should review that particular declaration itself.

13 I would also say that, as to going to the

14 admissibility, these were e-mailed to us last night.  They

15 were, apparently, prepared presumably by Mr. Stoelting and

16 his colleagues on June 7
th

.  At least, that's the date.

17 They come from various places around the country.  We had a

18 continuing demand for them to produce things that were going

19 to be used as evidence in this trial.  And I think the

20 tactic of producing it at that time and the violation of the

21 continuing demand goes to admissibility.

22 THE COURT:  Didn't they receive it on

23 June 7
th

.

24 MR. FEATHERSTONHAUGH:  I have no idea.

25 THE COURT:  All right.  I'm sorry, I thought

BONNIE J. BUCKLEY, RPR, CRR
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 1 that's what you just said.

 2 MR. FEATHERSTONHAUGH:  It's dated June 7
th

.

 3 When they received it, I don't know.

 4 THE COURT:  And you received it on June 8?

 5 MR. FEATHERSTONHAUGH:  Yes.

 6 THE COURT:  And you think that's a delay?

 7 MR. FEATHERSTONHAUGH:  I think -- I do, your

 8 Honor.  I think they could have produced this -- maybe we

 9 can put Miss Mehraban on the stand.  I think they probably

10 produced these days or weeks ahead of time and deliberately

11 waited until that time to produce them here.

12 THE COURT:  All right.  Any other objection

13 to any of the exhibits?

14 Nothing?

15 MS. DUNN:  No, your Honor.  Well, withdrawn.

16 I join Mr. Featherstonhaugh's concerns.  And I would simply

17 represent to the Court that having received them at -- very

18 late yesterday evening, it was very difficult to get through

19 all of the documents.  And I can't tell you as I sit here

20 that I have been through all of the documents.  But if

21 they're offered on a piece by piece basis, I would address

22 them at the time.  But I do think there has been some

23 prejudice.  As the intervenor, we were not parties to most

24 of the discovery that had occurred, and I was not provided

25 with the discovery from the SEC that had occurred prior to
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 1 our intervention which was granted on -- by the Court less

 2 than two weeks ago.  So I would just note that objection.

 3 THE COURT:  All right.  Mr. Stoelting, any

 4 response?

 5 MR. STOELTING:  I mean I think

 6 Mr. Featherstonhaugh is talking about some investor

 7 declarations that we provided from investors in these funds

 8 who described the experience of their investment and their

 9 losses and the impact on their lives.  And certainly that

10 type of declaration is admissible certainly at the summary

11 judgment stage, which allows for sworn declarations and

12 affidavits as part of an evidentiary record, and that's the

13 way we've offered them.  And they were drafted this week and

14 prepared and given over with the rest of the exhibits.

15 These investors are people that are equally

16 available to us all to call up and interview.  They're not

17 particularly within our control.

18 The other point I'll just raise, it was

19 somewhat addressed in our exhibit list, regards Plaintiff's

20 Exhibit, I think it's 119.  It's a document over which Miss

21 Smith has asserted privilege.  And we would argue that it

22 was -- the privilege was waived because it was produced to

23 FINRA, it was produced to FINRA by McGinn, Smith on June 22,

24 2008; we have a declaration from FINRA establishing that.

25 THE COURT:  This is a declaration by Miss
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 1 Smith?

 2 MR. STOELTING:  No.  It's a declaration from

 3 one of the FINRA investigators who handled the receipt of

 4 the production.

 5 THE COURT:  All right.

 6 MR. STOELTING:  Who -- which is Exhibit 124.

 7 And the letter is -- it's referred to as an asset transfer

 8 letter, and it's from the estate planning attorney for Lynn

 9 Smith and her husband, and it describes the various

10 strategies for transferring assets from joint control to

11 Lynn Smith's control.

12 THE COURT:  Who's the letter to?

13 MR. STOELTING:  It's to David and Lynn Smith.

14 And it's from a Martin Finn, F-I-N-N, who was identified as

15 a JD, CPA, and LLM.

16 THE COURT:  And how did you -- how did the

17 SEC obtain it?

18 MR. STOELTING:  It was in the materials that

19 we received from FINRA.  And FINRA received it from McGinn,

20 Smith in June 2009.

21 THE COURT:  Okay.

22 MR. STOELTING:  And it apparently -- the

23 letter itself and the e-mail was sent in January 2009.

24 THE COURT:  That's 124?

25 MR. STOELTING:  Yes, your Honor.  The letter
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 1 is Exhibit 118 in the binders.

 2 It appears from the cover letter from

 3 Mr. Smith's counsel that they did a privileged review of the

 4 materials before they were produced to FINRA.  And the cover

 5 letter, which is also in the binders, establishes that they

 6 did some electronic search terms to weed out privileged

 7 documents, but because of the size of the file, they

 8 didn't -- they weren't certain that they had weeded out all

 9 privileged documents.

10 So the cover letter says essentially, we

11 retain the right to assert the privilege because we didn't

12 do a really thorough review of these files within our case

13 to produce them to you.

14 After the production of those files, at no

15 time was any assertion over this document made on privileged

16 grounds.  Mr. Smith nor his counsel never asked for it back.

17 And until I showed it in the deposition, there had never

18 been a privilege assertion over the document.

19 So it appears what happened is either

20 Mr. Smith and his counsel looked at it at the time and

21 determined they didn't want to assert privilege over it, or

22 they failed to go back and review the file after it was

23 produced, knowing that there may be privileged documents in

24 there and failed to timely assert privilege over it.  Which

25 I think under the case law would result in a waiver.
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 1 THE COURT:  Mrs. Smith was not -- was she a

 2 party to the FINRA proceedings?

 3 MR. STOELTING:  She was not.

 4 THE COURT:  All right.  Mr. Featherstonhaugh?

 5 MR. FEATHERSTONHAUGH:  Your Honor, the first

 6 time I think Mrs. -- the first time I saw the document it

 7 was used -- offered as an exhibit by Mr. Stoelting at the

 8 deposition of Lynn Smith.  I immediately asserted the

 9 privilege on her behalf.  She was not a party to the FINRA

10 proceeding in any way.

11 Also, I would call the Court's attention to

12 the declaration of Christopher Ratner and point out that it

13 is -- at least in my view, it makes no direct assertion that

14 anybody with both the authority to waive privilege and the

15 knowledge of the document formally waived it.

16 THE COURT:  The letter is addressed to

17 Mr. and Mrs. Smith or just Mrs. Smith?

18 MR. FEATHERSTONHAUGH:  Mr. and Mrs.

19 THE COURT:  Then why couldn't Mr. Smith waive

20 the privilege?

21 MR. FEATHERSTONHAUGH:  Mr. Smith could --

22 certainly would have the authority to waive his privilege.

23 THE COURT:  Why didn't he?

24 MR. FEATHERSTONHAUGH:  There's nothing in the

25 declaration that indicates in any way that he did.
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 1 THE COURT:  Well, wouldn't production of the

 2 letter by Mr. Smith during the FINRA proceedings, without

 3 any demand for its return after its use, constitute a

 4 waiver?

 5 MR. FEATHERSTONHAUGH:  If it was a knowing

 6 production.  A production by error would not have

 7 constituted a waiver.  There was no indication that it was

 8 brought specifically to the attention of Mr. Smith or his

 9 attorney.  And anyone looking at the letter, certainly

10 Mr. Stoelting, or Mr. Newman, who was conducting the

11 hearing, any lawyer who looked at that letter would have

12 known immediately that it was privileged without the

13 specific waiver of the people to whom it was addressed.

14 THE COURT:  It may well be privileged, but

15 it's the choice of the privileged holder whether or not to

16 assert the privilege.

17 MR. FEATHERSTONHAUGH:  Yes.  But the

18 lawyer --

19 THE COURT:  What requirement is there for

20 anyone to bring the document specifically to the attention

21 of Mr. Smith or his counsel?  It's in the record of the

22 proceeding.  They're responsible for knowing what's in the

23 record.

24 MR. FEATHERSTONHAUGH:  I believe the

25 attorneys had a duty to bring it to their attention when
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 1 they saw the privileged information coming into their hands,

 2 your Honor.

 3 THE COURT:  All right.

 4 MR. FEATHERSTONHAUGH:  In any event,

 5 Mrs. Smith has certainly never waived the privilege.

 6 Mr. Smith, as I understand it, has made an agreement so that

 7 he will not -- or at least we'll know at lunchtime,

 8 whatever, he will not be participating in this hearing.  The

 9 only purpose for which Mr. Stoelting could use this exhibit

10 would be to make an effort to use it against Mrs. Smith.

11 THE COURT:  All right.  Thank you.

12 Mr. Koenig, did you want to be heard on this?

13 MR. KOENIG:  Your Honor, only briefly.  And I

14 think it's the last issue I'd ask the Court's indulgence on

15 and wish to be heard in this proceeding, but everything

16 stated is accurate in terms of how it came to light, this

17 letter.  Mr. Smith has advised me that he did not waive

18 attorney/client privilege on this letter and that it was an

19 inadvertent production by the law firm handling it at that

20 point, which did note in its cover letter, which again I saw

21 from the SEC yesterday, that they had not done a thorough

22 production privileged review and that they were not waiving

23 any privileges associated with the production.  I can't

24 speak for what the lawyers did.  I can only note that

25 Mr. Smith did not and has not waived attorney/client
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 1 privilege with this.  So that may be an issue with him and

 2 his previous law firm.  But Mr. Smith has advised me that he

 3 has not and did not ever waive attorney/client privilege

 4 with regard to this.

 5 THE COURT:  All right.  Thank you.

 6 MR. KOENIG:  Thank you.

 7 THE COURT:  Well, as to this letter, it

 8 appears to me that the letter was produced by Mr. Smith

 9 through his attorneys during the FINRA proceedings.  The

10 letter is from his -- I will take it to be his counsel, a

11 letter to he and Mrs. Smith, together.  As

12 Mr. Featherstonhaugh correctly notes, Mr. Smith's waiver

13 alone would suffice for release of the letter for all

14 purposes.  The letter was produced, it was part of the

15 record of the FINRA proceedings.  No objection was ever

16 raised until the deposition of Mrs. Smith within the last

17 week, raised by her.  At that point, in my view, it's too

18 late.  The privilege had been waived by Mr. Smith, and it

19 had been produced to FINRA, used in their proceedings.  It's

20 return was never demanded on the attorney/client privilege

21 and, therefore, the waiver holds.  The objection to the use

22 of Exhibit 124 on privileged grounds is denied.

23 Anything else, Mr. Stoelting?

24 MR. STOELTING:  No, your Honor.  Just in

25 terms of logistics, we may have miscounted the number of
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 1 copies we made of exhibits.  And we intended to have copies

 2 for the intervenor, the relief defendant, your Honor, and

 3 the withins, but I think we're one short.  So perhaps we'll

 4 hand up the copy for your Honor and then we can hand up

 5 copies to the witness.  Or if can we just have a moment to

 6 confer on that.

 7 THE COURT:  The witness can use my copy, if

 8 that's...

 9 MR. STOELTING:  All right.  That would --

10 THE COURT:  Let's do it that way.

11 MR. STOELTING:  All right.  Thank you.  Other

12 than that, we're ready to call our first witness.

13 THE COURT:  Any other issues,

14 Mr. Featherstonhaugh?

15 MR. FEATHERSTONHAUGH:  Just one more

16 housekeeping issue.  Your Honor, at the telephone conference

17 yesterday, my understanding of your Honor's direction in

18 connection with the Fifth Amendment, assertion of the Fifth

19 Amendment, whether or not it might be used inferentially

20 against Mrs. Smith, was that your Honor asked counsel to

21 brief the issue.  And we have done so in a letter brief

22 which we didn't have a chance to file it electronically, and

23 it was not clear to me exactly when we were supposed to file

24 it.

25 THE COURT:  Well, I think I said in the
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 1 conference yesterday that I would invite post hearing --

 2 MR. FEATHERSTONHAUGH:  Post, all right.

 3 THE COURT:  -- briefing.  You can hang onto

 4 that if you want.  Because my thought was that if this goes

 5 as it appears we all expect, then I would set a deadline for

 6 the SEC to submit their brief; identifying, if they choose

 7 to do so, the specific adverse inferences they believe

 8 should be drawn from the assertion of the privilege by

 9 Mr. McGinn and Mr. Smith and against which parties and have

10 issues, and then whatever legal authority they have for

11 their position.  And then give both Mrs. Smith and the trust

12 an opportunity thereafter to respond with their briefs.  But

13 until we know what the specific inferences are and as to

14 which issues and which parties, it seems to me it's

15 premature.

16 MR. FEATHERSTONHAUGH:  All right.  Thank you,

17 Judge.

18 THE COURT:  All right.  Miss Dunn, any other

19 preliminary issues?

20 MS. DUNN:  No, sir.

21 THE COURT:  Mr. Koenig?

22 MR. KOENIG:  No, sir.

23 THE COURT:  All right.  SEC will call its

24 first witness.

25 MR. STOELTING:  Your Honor, we call the
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 1 receiver William Brown.

 2 THE CLERK:  Raise your right hand.

 3 WILLIAM J. BROWN, 

 4 having been duly sworn by the Clerk of the Court, was 

 5 examined and testified as follows: 

 6 THE CLERK:  William J. Brown, B-R-O-W-N.

 7 THE WITNESS:  Correct.

 8 THE CLERK:  Thank you.  Please take the

 9 stand.  William J. Brown.

10 MS. MEHRABAN:  Good morning, your Honor.

11 THE COURT:  Good morning.

12 DIRECT EXAMINATION BY MS. MEHRABAN: 

13 Q. Mr. Brown, please describe your educational

14 background after high school.

15 A. I attended LeMoyne College in Syracuse, graduated

16 from there in , work for three years in higher

17 education, and then I went to Boston College Law School,

18 from which I graduated with honors in .  And since that

19 time I've been an attorney with Phillips, Lytle, LLP, and

20 its predecessor Phillips, Lytle, Hitchcock, Blaine and

21 Huber.  I became a partner approximately five and a half to

22 six years after I joined the firm, and I've been practicing

23 in the bankruptcy and restructuring practice of our firm

24 since I finished a rotation nine months into my start of the

25 firm.  I'm now the partner in charge of that practice, firm
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 1 wide.

 2 Q. Okay.  What has been previously marked as

 3 Plaintiff's Exhibit 114...

 4 MS. MEHRABAN:  Should I hand it up?

 5 A. I have it.

 6 Q. Okay.  What is 114?

 7 A. It's my vitae resume.

 8 Q. Okay.  And does it accurately reflect your

 9 educational and professional experience at least with

10 respect to public matters?

11 A. Yes.  I mean there would be hundreds of other

12 matters as to which the restructuring workout of the --

13 whatever the nature of the matter, generally would be some

14 form of financial extremist, was not in the public domain

15 but was a private company, that that would not be listed

16 here in a public document.

17 Q. When did you first hear of McGinn, Smith?

18 A. End of January 2010.

19 Q. And were you named receiver for McGinn, Smith and

20 related entities by the Court on April 20
th

?

21 A. I was.

22 Q. What have you done as receiver since April 20
th

?

23 A. Well, I've -- I filed my first report last week,

24 last Friday, and all the parties should have a copy of that,

25 and provided a chamber's copy to the Court.  This has turned
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 1 out to be a somewhat interesting and in some ways daunting

 2 assignment.  It has all the burdens and responsibilities of

 3 an extremely large receivership.

 4 You know, I woke up that afternoon to find out

 5 that there were 82 entities associated with the

 6 receivership.  And that afternoon and that evening and the

 7 next several days and weeks, quite frankly, have been an

 8 information gathering adventure.  I have gotten very good

 9 cooperation from the employees in Albany and elsewhere who

10 remain on site.  But the immediate task when you have an

11 event like this is to try and bring normalcy and to make

12 sure you have control of the most significant assets,

13 particularly cash.

14 My first concern was would we be able to pay gross

15 payroll on time; who did it need to be paid to.  I found out

16 that there were off site locations through the East Coast

17 and the Gulf Coast that required payroll management.

18 So after interviewing the on site employees in

19 Albany, who were primarily with -- not with the broker

20 dealer, because the broker dealer, I found out, had

21 terminated its operations in December and transferred in

22 some fashion those operations to another company in Clifton

23 Park, New York, I went about making sure we had control of

24 the bank accounts and cash.

25 For example, on that first evening, I learned
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 1 that, in talking with the employees, that there was

 2 approximately $200,000 in float against one of the bank

 3 accounts.  And I was told that most of those checks in float

 4 were investor payments.  I was given a number that afternoon

 5 of bank balances of approximately $480,000, plus, minus.

 6 And so a $200,000 clearing would have been a significant

 7 impediment in my view.  And while the freeze order should

 8 have been in place, I contacted, because I knew an in-house

 9 lawyer at that particular bank at about 7:00 that night at

10 his house to try and begin the process to assure that the

11 freeze was in place.  He worked with me for the next hour,

12 was able to get his legal processing staff on the phone, and

13 we confirmed the freeze and those checks were returned.

14 The following days were a question of securing

15 property, finding out what property we had, the bank

16 accounts, shutting down credit cards which we, you know,

17 found a number of, in case there were remote charges, and

18 trying to assess the businesses.

19 I had each of the operating entities that I could

20 identify prepare a cash flow projection for me for 90 days,

21 because one of my concerns was that they were operating on

22 at least a cash flow neutral basis.  Because it is a

23 maximum, a maximum bankruptcy receivership, that a receiver

24 should not incur debts that it cannot pay for.  I came to

25 the view that those entities appeared to be operating on a
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 1 cash flow neutral basis.  And we've continued on at least

 2 that basis since.  All payrolls have been paid.  I think the

 3 situation has been normalized.  There are always the hiccups

 4 that result.

 5 We've begun to look into the various assets.  I've

 6 been out to visit some real property sites I'm going to

 7 another one tomorrow to consider how to handle it, manage

 8 it, and possibly how to dispose of it, because I think a

 9 disposition was anticipated pre the receivership.  We've had

10 accountants come in for a day to review the cash flow

11 processes that I've established to see if they concur with

12 the controller's view of whether they're adequate or not,

13 and I have a gotten a sign off on that.

14 There were several immediate issues.  And to

15 identify those and to make sure I wasn't going to step on a

16 literal land mine, because there was just so much

17 information that I could never myself in the short term

18 determine, I asked Messrs. McGinn, Smith and Smith if they

19 would meet with me on a -- I called it, quite frankly, a --

20 not a Who Shot John episode.  I wanted them to be and their

21 counsel to be candid with me about my immediate short term

22 concerns.  And they and their counsel arranged that for a

23 Sunday night following my appointment.  And that was helpful

24 to me.  It helped me identify one or two situations that we

25 were able to unravel after that, one of which is reported in
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 1 my receiver's report, and it involved Carnival Cruise Lines.

 2 We're at risk of losing an almost $500,000 -- $425,000

 3 deposit that had already been made to Carnival.  It was in

 4 the fall.  Carnival could have swept it but for the stay the

 5 Court imposed.  But eventually we were at material risk of

 6 losing it.  There was no practical legal strategy that I

 7 could employ to save that deposit, absent fulfillment to the

 8 contract in some way or its sale or modification.  There was

 9 a further deposit due of approximately $84,000.  And there

10 were additional penalties that I could incur as receiver up

11 to about another $171,000 if this cruise was under booked.

12 So all and all, the estate, you know, was exposed to, you

13 know, an almost $700,000 liability, and there was a $425,000

14 deposit there.  My objective was to get as much of that

15 deposit back, get out of the cruise situation, and avoid

16 both reputational and economic risk.  I think through the

17 good auspices of Carnival, after some initial prodding and

18 encouragement from me, we came to a position where a

19 substantial amount of the deposit was returned.  The cruise

20 contract was cancelled and we exchanged releases, and I

21 treated it as a termination of an unfavorable contract.

22 I've been told so far that the stakeholders in the case view

23 it as a positive result.

24 So we're near -- if, if the receivership becomes

25 permanent, I think we're near the start of a second phase of
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 1 the case.  And, and that would be to figure out how in an

 2 economic way to truly ascertain the value of assets and the

 3 amount of the liabilities.  I have preliminary balance

 4 sheets which, on a balance sheet basis, would indicate that,

 5 in large measure, not in all measure, but in a large

 6 measure, most of the assets are balance sheet negative.

 7 Now, what that turns into in real world experience, I don't

 8 know yet.  But as I started to say at the beginning, this

 9 case has all the burdens of a large case without the assets

10 to run a large case.  To bring in a team of forensic

11 accountants is probably not the ideal way to proceed.  But

12 we have to find out if we can identify these assets and

13 figure out what to do with them in a way using other means

14 if that's possible.  And I'm about to begin to explore that.

15 I've gotten many calls from investors.  Obviously,

16 I can't speak to all of them.  Many of them are upset.  We

17 had one potentially angry situation that did not turn into

18 anything, but we've adopted security procedures that I think

19 are appropriate.  And -- but most of the people express

20 their concern about their life savings or their pension.

21 I established a website immediately, and we've

22 posted all the pleadings there.  And when investors call, we

23 tell them essentially two things; we refer them to the

24 website, we tell them communications will be posted there,

25 and that I will be communicating with them in a letter
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 1 communication sometime in the foreseeable future.  Because

 2 it will be an expense for that site -- mailing to that group

 3 of people.  But until I can get them all focused on

 4 electronic communications, I will have to do at least one

 5 mailing, in my view, and the access database has been -- as

 6 requested has been brought up to speed to be able to do that

 7 when we're ready.

 8 I think that is a summary.

 9 Q. Thank you.  I'm going to direct your attention to

10 Exhibit 116, please.

11 A. Yes.

12 Q. 116.  What is that?

13 A. It's the first report of the receiver.  It's got

14 an ECF stamp of docket number 49 on it.

15 Q. Thank you.  On page three of the report, you

16 mention that on the -- I believe the second day of the

17 receivership, you came upon an employee preparing a Form D

18 filing with the SEC?

19 A. Yes.

20 Q. Can you explain that please?

21 A. Did you say could I explain it?

22 Q. Yes.

23 A. I was doing management by walking about and

24 observing who was doing what and what was going on in the

25 midst of a little bit of chaos.  And I saw on a -- as I
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 1 recall I think, it was a computer screen, I don't think it

 2 was a piece of paper on a desk.  But there was paper.  What

 3 was clear to me was a form being completed.  So as I was

 4 dealing with other employees, I asked what this person was

 5 doing.  And I was told that he was completing a SEC Form D.

 6 Q. Who was that employee?

 7 A. Matthew McGinn.

 8 Q. Did you find out any other information about the

 9 filing?

10 A. Well, as I would with anybody, I then asked, you

11 know, why, what were the circumstances, if he could explain

12 that to me.  And he did.

13 Q. What did he say?

14 A. He said it was required to be filed in connection

15 with the first line offering.

16 Q. Anything else that you remember?

17 A. I -- no.  He said nothing else about it.

18 Q. All right.  You mentioned that you met with

19 Messrs. McGinn, Smith and Smith on one occasion.  Have you

20 met with them since then?

21 A. I've actually met with them at least three times,

22 possibly four.  I'd have to think.  But at least three

23 times.

24 Q. Okay.  And the first occasion was the Sunday

25 evening, I believe you said?

BONNIE J. BUCKLEY, RPR, CRR

UNITED STATES COURT REPORTER - NDNY



BROWN - DIRECT - MEHRABAN

    34

 1 A. It was a Sunday evening, after the receivership,

 2 for me to solely ascertain, by going through entities, if

 3 they could alert me to issues that they thought I should

 4 bring my attention to for the benefit of the estates.

 5 Q. Okay.  When did you next meet with them?

 6 A. (No response.)

 7 Q. Approximately.

 8 A. Without looking at my calendar, I can't remember.

 9 It would have been the following week, in all likelihood.

10 That same week.  They asked for copies of documents they

11 needed.  They informed me they would be able to respond to

12 requests contained in the order to show cause and the

13 temporary restraining order.  And as with the other requests

14 I've gotten, I accommodated that.  I had some staff get that

15 information together, and we had used an outside IT vendor

16 to help get some of it.  And there's a logical reason for

17 that.  Most of the current records had been seized pursuant

18 to a search warrant, so that we have some electronic

19 records, and we used the electronic records to try and

20 provide them the information they requested.

21 Q. What was the purpose for the other meetings with

22 Messrs. McGinn and Smith?

23 A. I've had one other meeting that I recall.  I've

24 had interim conversations, again for the same general

25 purposes, document requests.  I had a recent meeting at

BONNIE J. BUCKLEY, RPR, CRR

UNITED STATES COURT REPORTER - NDNY



BROWN - DIRECT - MEHRABAN

    35

 1 their request, which I readily agreed to, to discuss the

 2 form of preliminary injunction.  They had two questions

 3 about two provisions, and we discussed that, and I produced

 4 clarity about what I was intending.

 5 Q. Okay.  You mentioned having spoken to some

 6 investors, right?

 7 A. Yes.

 8 Q. Approximately how many investors have you spoken

 9 to?

10 A. I didn't do an audit before I came here, but I

11 would think it's at least in the range of at least 15 to 20.

12 We have several procedures.  If they call, a daily

13 phone log has been maintained with their contact information

14 for me to return calls periodically.  And -- but they are

15 told to go to the website.  And that seems to satisfy most

16 for now.  

17 But I've talked to in that range.  Plus I've

18 talked to secured creditors.  I've talked to vendors.  I've

19 talked to partners, you know, in the sense of the people who

20 are in the deals.  The phone has been hot.

21 Q. You mentioned, I believe, that when you first came

22 in as a receiver, there was about 480,000, I think you said,

23 in the bank accounts; is that accurate?

24 A. My report actually sets it forth on page 6,

25 section 4.
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 1 On the date of the receivership -- now -- and

 2 this -- we're always looking at bank balances about a day

 3 old because the posting would be as of that night, but it

 4 would be for bank business the day before.  So as of

 5 April 19, the amount on hand in the accounts that were

 6 visible to us was $485,491.63.

 7 Q. Okay.  And currently -- I'm sorry.  That was for

 8 all McGinn, Smith entities?

 9 A. That was for all the frozen bank accounts.

10 Q. And currently how much is in those accounts?

11 A. As of June 2, when I had the staff do this

12 calculation, those same accounts had balances of

13 $750,763.38, not including the Carnival deposit return of

14 $222,397.  So getting close to a million dollars.

15 Q. Okay.  And that's also in your report on page 6?

16 A. That's in my report.  But, you know, that $750,000

17 amount does not take into account checks in float that we

18 would have written and would be clearing.  Any time we're

19 receiving revenues and we're paying bills.  So it's a

20 dynamic number, as we would say.

21 Q. Are you aware of any transfers to Lynn Smith of

22 funds?

23 A. Pardon me?

24 Q. Of funds to Lynn Smith.

25 MR. FEATHERSTONHAUGH:  I'm going to object to
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 1 the form of that question, your Honor, unless it's --

 2 THE COURT:  I understand.  Overruled.

 3 A. I need to think about that just for a minute.

 4 (Pause.) 

 5 Q. Do you want me to rephrase the question?

 6 A. No.  You're asking me, am I aware of any monies

 7 transferred to her.

 8 THE COURT:  While he's thinking, was the

 9 question in time directed to after Mr. Brown became the

10 receiver, or at any time?

11 MS. MEHRABAN:  At any time.  Has he come

12 across anything in his receivership that reflects a transfer

13 to Lynn Smith.

14 THE COURT:  Before or after April of 20?

15 MS. MEHRABAN:  Before or after April 20th.  I

16 can expand the question directly --

17 A. Now, you've asked a different question.  You asked

18 me about any transfer.  We have not done a forensic

19 accounting in any sense yet.  I'm aware of transfers.

20 Q. Okay.  What are you aware of?

21 A. I'm aware of the provision of benefits in terms of

22 what I understand to be a car rental, and there are other

23 benefits that were provided to Messrs. McGinn and Smith that

24 ...

25 MR. FEATHERSTONHAUGH:  Your Honor, I'm going
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 1 to object and ask that that answer be stricken.  I

 2 understood he was asked about Lynn Smith and not Messrs...

 3 THE COURT:  Well, I haven't heard the whole

 4 answer yet, but I understand the point of your question --

 5 the point of your objection.  It's limited to Lynn Smith,

 6 but it's possible there were ultimate transfers through

 7 David Smith or Mr. McGinn to Lynn Smith.  I don't know where

 8 he's going with his answer.  Let me hear it first.

 9 A. I can put a fine pencil on it.  Let me give you

10 one example.  

11 As part of my initial investigation with regard to

12 insurance, the existence of insurance, because God knows I

13 want insurance, I asked about motor vehicles because I had

14 found out in one instance that there was a purported

15 employee who had a motor vehicle in their possession that

16 was titled to a McGinn, Smith entity, but there was no lien

17 on the vehicle and payroll deductions were being taken to

18 repay the car loan.

19 As part of that request, I learned that we were

20 making car payments, or had been making car payments on --

21 for the benefit of -- or out of -- to Mr. McGinn or to the

22 benefit of the Smiths and McGinns.  And one vehicle I was

23 told, a Lexus, was driven by Mrs. Smith.  And I'm now

24 dealing with that, because our insurance renews at the end

25 of June, and I'm going to have to deal with it, the vehicle
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 1 and the insurance issues.

 2 Q. Okay.  You mentioned receiving and responding to

 3 information requests from Timothy McGinn and David Smith,

 4 right?

 5 A. Information requests?  Yes.

 6 Q. Have you received requests for information from

 7 other people?

 8 A. Yes.

 9 Q. How have you responded?

10 A. They've all gotten the information fairly quickly.

11 I had one situation regarding the Pine Street entities who,

12 you know, are going to be subject to your Honor's order this

13 morning, for information.  And that information contained

14 the names of other investors, having nothing to do with this

15 proceeding, independent third-parties.  And I asked that

16 that information be treated as confidential.  I -- my

17 concern was, because I was aware of litigation going on at

18 the time here, even though I, as receiver, had obtained a

19 general extension of the time to appear and answer from the

20 plaintiff, I asked that the information be treated as

21 confidential.  And that resulted in an exchange of e-mails

22 about whether that was or was not necessary.  I maintain my

23 position that it was necessary; that I would turn over and

24 did turn over that same day the information, but I did so on

25 the grounds that it had to be treated as confidential,
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 1 redacted or filed under seal, because I saw no appropriate

 2 purpose for Pine Street to be revealing the names of

 3 third-party investors who have nothing to do with this

 4 proceeding.

 5 Q. Have you ever refused to give anyone information

 6 that's been requested?

 7 A. No.

 8 Q. Okay.  Have you --

 9 A. I've discussed it with Mr. Featherstonhaugh.  For

10 example, he made a document request.  We immediately chatted

11 about it as to whether it should be this document or that

12 document.  In less than 15 seconds, I think we reached

13 agreement.

14 Q. Have you reviewed the proposed preliminary

15 injunction order?

16 A. I have.

17 Q. Okay.  And do you consent to the entry of the

18 proposed preliminary injunction order --

19 A. I do.

20 Q. -- on behalf of the corporate defendants?

21 A. On behalf of the corporate defendants, I do.

22 Q. Okay.  I'm going to direct your attention to a

23 couple of paragraphs in that preliminary injunction order.

24 I only have one copy.  This was electronically filed.

25 A. I have a copy with me.
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 1 Q. Okay.  I'm going to direct your attention to

 2 paragraph 8(c).

 3 A. Yes.

 4 Q. Can you please explain the intended purpose of

 5 that paragraph?

 6 A. This was one of the two provisions that I

 7 discussed with the parties last week.  And it was to assure

 8 them.  And we added a new sentence at the end as to my

 9 intentions.  I am not asking the Court to effect a

10 substantive consolidation of the estates at this time.  That

11 is a melding of the assets and liabilities.  At this time it

12 wouldn't be appropriate.  I don't know if that is warranted,

13 or it's warranted in part, or not warranted at all.  But to

14 administer these estates, to pay payroll, to pay vendors, to

15 pay professional fees, I believe it is necessary for any

16 responsible receiver, and for the Court to approve, a

17 provision that says those administrative expenses can be

18 paid out of any estate.  Because the estates are so thin.

19 And I met with the parties, and they agreed to -- and, and

20 once they understood that, there was agreement.

21 Q. Okay.  I'm also going to direct your attention to

22 paragraph 8(l).

23 A. Okay.  I offered to make a representation about

24 this paragraph.  This is the borrowing paragraph.  And it

25 allows me to exercise my discretion to borrow up to a
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 1 hundred thousand dollars.  They asked if I would agree to

 2 remove the paragraph.  I -- my response, and I told them

 3 that I would make a representation to the Court, that it is

 4 not my intention to borrow.  These estates appear to be over

 5 leveraged as it is, but I needed to have a provision so that

 6 should we have a hiccup that I cannot imagine at this point,

 7 for example, expecting a several hundred thousand dollar

 8 collection that doesn't come in and I have a $15,000

 9 payroll, payroll that Friday, I would need to do something

10 in my view, to bridge that gap, as long as I was satisfied.

11 But I also told them that I would not do that, absent

12 conferring with all the key stakeholders first, even though

13 I have the discretion to do it.  And the party were

14 satisfied with that.

15 Q. What -- going back to your earlier testimony about

16 the Form D, what happened after you spoke to Mr. McGinn

17 about the Form D?

18 A. There -- 

19 THE COURT:  Are you talking about Matthew

20 McGinn?

21 MS. MEHRABAN:  Yes.  Matthew.  Thank you.

22 A. I had met the prior evening an individual who was

23 the, quote, in-house counsel to the entities, and I

24 suggested that we have a conference.  And we just sat down

25 in his office and we went further, what it was about, why it
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 1 was being done.  I asked him to give me a Form D.  Which he

 2 did.  And I reviewed it.  And I explained that I was not in

 3 a position as receiver and now in charge of these entities

 4 to make the representations and warranties that were

 5 required to sign and file a Form D with the Securities and

 6 Exchange Commission and that we would not be able to do

 7 that.  And they understood that, they understood, that

 8 decision was fine.

 9 Q. What is a Form D?

10 A. Form D is a form, I believe required to be filed

11 in connection with private offerings.

12 MS. MEHRABAN:  I have no further questions.

13 THE COURT:  Thank you.  Mr. Featherstonhaugh,

14 any questions?  

15 MR. FEATHERSTONHAUGH:  I have a couple, your

16 Honor.

17 CROSS-EXAMINATION BY MR. FEATHERSTONHAUGH: 

18 Q. Mr. Brown, good morning.  It's still morning.  In

19 your report and I believe in your testimony here today, you

20 indicated that there -- the receivership that you are now in

21 charge of covers some 82 entities, is that correct?

22 A. Well, I -- as of sometime today, it might only be

23 80.

24 Q. All right.  Two -- that's right.  This morning,

25 two of them are out.  Well, let me ask you about that.  Of
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 1 those entities, is it true that five of the entities were

 2 investment funds?

 3 A. I don't know what you mean by that.  Are you

 4 taking about FAIN and TAIN?

 5 Q. Yes.  And Pine Street Capital, the one that as of

 6 this morning may leave.

 7 A. Well, if -- I don't really want to talk about Pine

 8 Street because they're leaving the scene, but they're the

 9 one that I probably know best at the moment.  They are an

10 entity that raised monies to invest in, you know, what I

11 would call portfolio companies, other companies as mezzanine

12 or subordinate.  To that extent, I would agree, but I'm not

13 familiar with the term you used.

14 Q. All right.  Well, let me ask you this:  Was --

15 and, I believe me, I understand your familiarity will verify

16 from entity to entity, but let me ask you about First

17 Advisory Income Notes Income Notes.  Was that also a fund

18 that invested in other entities and mezzanines debt and did

19 essentially the same things as Pine Street Capital Partners?

20 A. I can't answer your question today because I've

21 not done the investigation to go back, as I did more or less

22 with Pine Street because I was aware of their attempt to be

23 released from the receivership.

24 Q. All right.

25 A. So I -- in a non-professional conclusion, I'm
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 1 aware that the entity you mentioned made investments in

 2 other entities.

 3 Q. Okay.  In addition -- and, again, just your

 4 general knowledge, in addition to what I have referred to as

 5 investment funds, and you've used two examples, can you

 6 describe generally the nature of the other I guess it would

 7 be 77 entities?

 8 A. Well, they, they take different forms.  There are

 9 many -- when money was, if I can use the colloquial term,

10 raised, they often created several entities with very

11 similar names.  There might have been a trust entity.  Then

12 there might have been what I would call an operating entity.

13 And sometimes it was a third possibly.  So of the 80 or 82

14 entities, depending upon how you look at it, many of them

15 are non-operating.  Just financial -- just a financial

16 vehicle of some type.

17 Q. Are some of the them operating entities?

18 A. Yes.

19 Q. And you've mentioned that some of them are trusts.

20 Are some of them operating businesses?

21 A. Well, on the list?  Yes.

22 Q. Okay.  And you have -- I believe you testified

23 that the -- if there is a -- and I guess with the consent

24 order, there will be a second stage to the receivership,

25 that one of the first things you would do in that stage is
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 1 to try to ascertain the asset value and the liabilities of

 2 each of the entities.

 3 A. Well, I've already done that in an informal way.

 4 In fact, I did that in the first four days.  On the Friday

 5 following my appointment, I had had forms prepared for --

 6 one for each entity.  And I asked the embedded staff to as

 7 quickly as possible that day or by the next day, because I

 8 was meeting with Messrs. McGinn, Smith and Smith that

 9 Sunday, to prepare for me a description of what the entity

10 was, what its assets and liabilities were; you know, big

11 picture.  And by Friday evening I had all of that back.  And

12 for the principal entities, I had the balance sheets that

13 existed as of that time with, in some cases, explanatory

14 notes.

15 Q. All right.  But in your direct testimony, you

16 said, I believe, I think I actually can quote you here, I

17 don't know yet what this means in real terms.

18 A. Correct.  I said that.

19 Q. Okay.  And your first step in the second stage of

20 the receivership would be to go forward and do that entity

21 by entity?

22 A. Oh, absolutely.  You know, I'll give you more than

23 you want perhaps in this testimony.  I mean, to put it into

24 reality, in doing this work for so many years, there's one

25 thing to look at a balance sheet and say oh, great, you
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 1 know, it's -- I have equity of X.  But the reality is what

 2 can I sell that building for today.  The balance sheet may

 3 not be a test of the real market value of whatever the prime

 4 asset or assets are.

 5 So, for example, you know, I was up in Latham two

 6 and a half weeks ago some people say crawling through an

 7 abandoned building.  You know, I'm going to another one

 8 tomorrow morning to go examine the boiler room.  And it's

 9 that type of examination that will need to be done.

10 Q. Now, you also testified that there's apparently

11 some cash flow going on within these businesses, is that

12 correct?

13 A. Yes.

14 Q. And you have made at least -- and I wasn't sure I

15 understood this answer, so I'll give you a chance to

16 elaborate.  You made an effort to determine that -- I wasn't

17 sure if it was most or all or some of the entities were at

18 least cash flow neutral.

19 A. Any of the ones where I was being asked to pay

20 vendors or to pay payroll that had employees, I needed a

21 reasonable assurance based upon the employees who were

22 running those businesses, that they were at least cash flow

23 neutral.  Okay?  And hopefully that's still true.

24 Q. Do you know of the entities that are within your

25 receivership, how many were included in that review?
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 1 A. Ah, yes.

 2 Q. Could you tell us?

 3 A. Yes.

 4 Q. You don't have to name them.  I'm just after the

 5 number of them.  You are certainly free to name them if you

 6 want.

 7 A. Yeah.  Four, primarily.  They all carried the

 8 largest payrolls.  There are other entities under them for

 9 which they may pay the bills because they're service

10 companies.  But four, primarily.  I believe that there is

11 another layer that I've not quite gotten at yet.  There's a

12 series of companies that I'm informed are operated by yet

13 another company in the southeast under a management

14 agreement that I truly don't understand yet, but I'm not

15 being asked to pay that payroll or fund it at the moment.

16 Q. Now, with respect to Pine Street Capital Partners,

17 which you indicated is the one you're most familiar with,

18 correct?

19 A. Well, the type of company you asked me about.

20 Q. Right.  The investment funds.  Are any of the

21 other companies that are within the scope of your

22 receivership investors in Pine Street Capital Partners?

23 A. There are -- I would want to see the list before I

24 answered that question, but I can tell you off the top of my

25 head that there are parties who are investors who are either
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 1 relief defendants or associated with the individual

 2 defendants who are investors.  The trustee of one of the

 3 trusts who has since resigned is also an investor in Pine

 4 Street.

 5 Q. Do you know if any of the other four funds that

 6 are within your receivership are investors?

 7 A. I don't recall if they -- I don't think they are

 8 at the moment, but I would like to see the sheet before I

 9 said more.

10 Q. Okay.  You mentioned in response to Miss

11 Mehraban's question that you were aware of some kind of

12 provision of services to Lynn Smith.  Do you recall that

13 answer?

14 A. I recall the Q and A.

15 Q. And you mentioned that you had some knowledge of a

16 car lease, is that correct?

17 A. That is correct.  I've seen it.

18 Q. And you mentioned -- can you -- you mentioned that

19 you understood or you had heard that Lynn Smith drove a car

20 that was leased by one of the entities?

21 A. The car in question is a Lexus.  And when I made

22 inquiry about the vehicles, I was told that Mrs. Smith was

23 the driver of that vehicle, and that that vehicle is on the

24 company's insurance policy.

25 Q. Do you know which company's insurance policy it's
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 1 on?

 2 A. I believe they have a consolidated policy, but I

 3 believe the lease, the car lease is McGinn Smith & Co., Inc.

 4 Q. Do you know if McGinn, Smith & Co., as part of the

 5 compensation of their principals, provided them with a car?

 6 A. I have seen Excel spreadsheets that reveal a tally

 7 of expenses that were reimbursed against a purported, my

 8 word is allowance.  They don't call it that though.  But I

 9 also asked if 1099s were issued for those benefits, and

10 while I haven't examined it myself, I was told that the

11 1099s were not issued.

12 Q. And those were benefits provided to Mr. Smith and

13 Mr. McGinn?

14 A. Pretax.  I've been informed pretax, yes.

15 Q. In that, in that review, did you see any specific

16 benefits on that Excel spreadsheet that were provided to

17 Mrs. Smith?

18 A. I do not recall seeing Mrs. Smith's name, but for

19 most of the time in question, there were two vehicles.  And

20 I was --

21 Q. Well, you're still talking about the Lexus.  

22 A. Yes.

23 Q. I'm asking about anything other than that.

24 A. Um...

25 Q. That you recall.
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 1 A. I don't know how the health care -- I know health

 2 care was being provided.  There were country club

 3 memberships.  And presently I don't draw any conclusions

 4 about whether it was appropriately part of the compensation

 5 or not, but it was being provided.

 6 Q. And it was compensation that was being provided to

 7 Mr. Smith and Mr. McGinn?

 8 MS. MEHRABAN:  Objection.

 9 A. That is correct.  Directly to them.  Yes.

10 Q. Thank you.

11 MR. FEATHERSTONHAUGH:  I'm sorry.  Did you

12 have an objection?

13 MS. MEHRABAN:  I was just objecting that you

14 were incorrectly summarizing what he was saying.

15 THE COURT:  Overruled.

16 A. Your Honor, I can answer the prior question that

17 counsel had about --

18 THE COURT:  Well, that's all right.  There's

19 no question pending at the moment.  Just wait for the next

20 question.

21 THE WITNESS:  Oh, I deferred him though, but

22 I recall the answer.

23 THE COURT:  That's all right.  Let

24 Mr. Featherstonhaugh ask another question, and then you can

25 answer.
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 1 Mr. Featherstonhaugh.

 2 BY MR. FEATHERSTONHAUGH: 

 3 Q. If you have something you would like to say,

 4 Mr. Brown, go ahead.

 5 A. Well, I would like to be as complete as possible

 6 but as accurate as possible.  You asked me about whether

 7 there were any other entities essentially as Pine Street

 8 investors.

 9 Q. Yes.  If you -- entities that were within your

10 receivership --

11 A. Yeah.

12 Q. -- that you're aware of.

13 A. And, and, and those persons and entities are

14 listed in the proposed Pine Street dismissal order.

15 Q. Okay.  Thank you.

16 MR. FEATHERSTONHAUGH:  I have no further

17 questions for Mr. Brown.

18 THE COURT:  Miss Dunn, any questions?

19 MS. DUNN:  I have no questions, your Honor.

20 THE COURT:  Thank you.  Mr. Koenig, I'm not

21 going to keep calling on you to see if you want to ask any

22 questions, but I will give you this opportunity.

23 MR. KOENIG:  Thank you.  No, your Honor.  If

24 I do have any, I'll ask just ask the Court for --

25 THE COURT:  All right.  Thank you.  
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 1 Any redirect?

 2 MS. MEHRABAN:  None.  Thank you.

 3 THE COURT:  All right.  Thank you.  You may

 4 step down.

 5 THE WITNESS:  Thank you, your Honor.

 6 (Witness William Brown excused.) 

 7 THE COURT:  Before we call the next witness,

 8 just a housekeeping matter, as to the exhibits, there will

 9 be one set that will be designated the exhibits for the

10 hearing.  I assume it's going to -- the SEC intends theirs

11 to be the ones that are in front of the witness, is that

12 correct?

13 MR. STOELTING:  The -- yes, your Honor.

14 THE COURT:  I have not ruled on the

15 admissibility of anything.  Given the looser rulings of

16 evidence that apply to this hearing, my thought would be

17 that we would proceed with those exhibits, and at the close

18 of the hearing, I'll hear any objections any party may have.

19 This turns to rules and procedures for evidence on its butt,

20 but it seems appropriate for the way we're proceeding.  Any

21 objection to that?  Mr. Stoelting?

22 MR. STOELTING:  No objection, except that

23 those are the exhibits on plaintiff's witness list.  We

24 don't have any copies of any of their exhibits.

25 THE COURT:  Well...
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 1 MR. FEATHERSTONHAUGH:  Well, first of all, no

 2 objection, your Honor.  Secondly, I believe you have

 3 everything but one.  You don't have them in a handsome

 4 binder like you provided me with.

 5 THE COURT:  But have you provided them to the

 6 SEC?

 7 MR. FEATHERSTONHAUGH:  Yes.

 8 THE COURT:  All right.  Miss Dunn, any

 9 objection to the procedure?

10 MS. DUNN:  No.

11 THE COURT:  And as to your exhibits, have

12 they been provided to the SEC?

13 MS. DUNN:  They've been provided to the SEC

14 either through the motion filings that have already occurred

15 or they are exhibits that were in the possession of the SEC

16 such as exhibits to deposition transcript.

17 THE COURT:  Mr. Stoelting?

18 MR. STOELTING:  I'm sorry, your Honor, maybe

19 I missed something in the last couple of days, but I haven't

20 received any exhibits from either Mr. Featherstonhaugh or

21 Miss Dunn.  If they're saying that there are things that are

22 already in the record in one way or another, maybe they're

23 already in our binders.  But I haven't --

24 MR. FEATHERSTONHAUGH:  We can talk about it

25 during the lunch.
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 1 THE COURT:  During the lunch hour, perhaps

 2 you can clarify that among yourselves.

 3 All right.  SEC's next witness.

 4 MR. STOELTING:  Your Honor, we call Israel

 5 Maya.

 6 ISRAEL MAYA, 

 7 having been duly sworn by the Clerk of the Court, was 

 8 examined and testified as follows: 

 9 THE CLERK:  This is Israel Maya, M-A-Y-A.

10 DIRECT EXAMINATION BY MR. McGRATH: 

11 Q. Mr. Maya, would you give us your educational

12 background after high school please?  

13 A. I have a Bachelor of Science in accounting from

14 Brooklyn College.

15 Q. And what year did you graduate college?

16 A. 1978.

17 Q. What is your major?

18 A. Accounting.

19 Q. Can you describe your work history?

20 A. My career started back in  as a compliance

21 examiner at the commodities Exchange.  And after that I

22 became assistant controller for a small broker dealer.

23 After that, I was in compliance again for the National

24 Futures Association which is a regulatory agency.  After

25 that, I joined the New York Stock Exchange also as a -- in
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 1 the examination group.  After that, I joined a CPA firm,

 2 preparing books and records for broker dealers, future

 3 commission merchants and the like.  Then I became a CFO of a

 4 future commission merchant.  And after that, I once again

 5 went into public accounting.  After public accounting, I

 6 spent some time with FINRA, which is the financial industry

 7 regulatory authority.  And then I came to the SEC, the

 8 Commission.

 9 Q. When did you join the SEC?

10 A. In August of .

11 Q. And what part of the SEC do you work in?

12 A. I work for the broker dealer inspection program.

13 Q. And what are your duties as part of the broker

14 dealer inspection program?

15 A. My duties consisted of examinations of broker

16 dealers and assisting our enforcement division, when needed,

17 on regulatory -- you know, financial matters.

18 Q. Have you ever testified in court before?

19 A. No, I have not.

20 Q. Have you ever given a sworn deposition before?

21 A. No.

22 Q. I've opened before you Plaintiff's Exhibit 70,

23 which is entitled declaration of Israel Maya.  Is that your

24 declaration?

25 A. Yes, it is.

BONNIE J. BUCKLEY, RPR, CRR

UNITED STATES COURT REPORTER - NDNY

REDACTED



MAYA - DIRECT - McGRATH

    57

 1 Q. And if you would look on the last page, tell me if

 2 that's your signature.

 3 A. Yes, it is.

 4 Q. Can you tell me what documents you used when you

 5 prepared the declaration?

 6 A. Documents I used would be Quicken records,

 7 electronic mail, some Excel spreadsheets that I received

 8 from the commissions enforcement division.

 9 Q. And do you know how the enforcement division came

10 to receive the Quicken records, the e-mails, and the other

11 materials?

12 A. These records were -- they were received from

13 FINRA, which they had acquired during their investigation of

14 McGinn, Smith.

15 Q. And you mentioned that you had obtained Quicken

16 files.  Can you tell me what Quicken is?

17 A. Quicken is an off-the-shelf accounting software

18 where one inputs income, expenses, transactions, like

19 receipts, disbursements.  Quicken is then used to produce

20 financial statements such as balance sheets, income

21 statements, source of use of the funds, transactions

22 journal.

23 Q. And did McGinn, Smith & Co. use Quicken software?

24 A. Yes, they did.

25 Q. How many Quicken files did you receive?
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 1 A. Thirty-five, I believe.

 2 Q. And what did you do with the Quicken files?

 3 A. Well, I analyzed the Quicken files, and in certain

 4 instances I took the Quicken files and I converted them into

 5 Excel to then produce certain schedules.

 6 Q. Did you receive Quicken files for the following

 7 entities:  First Advisory Income Notes, LLC; First Excelsior

 8 Income Notes, LLC; First Investment Income Notes; and Third

 9 Albany Income Notes?

10 A. Yes, I did.

11 Q. And if I refer to those four entities collectively

12 as the four funds, would you understand what I mean?

13 A. Yes.

14 Q. And were you able to determine how much money was

15 raised from investors through the four funds?

16 A. Yes.

17 Q. And how much was raised?

18 A. Raised was approximately $106 million.

19 Q. And were you able to determine how much of that a

20 hundred six million was returned to the investors?

21 A. Yes, sir.

22 Q. And how much was returned?

23 A. Approximately 23 million was returned.

24 Q. Were you able to do any analysis of the

25 investments that were acquired by the four funds?
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 1 A. Yes.

 2 Q. And did you do any analysis of whether those

 3 investments were public companies or not?

 4 A. Yes, I did.

 5 Q. Okay.  And how much of the -- what -- were you

 6 able to determine the amount of dollars that were used to

 7 acquire public liquid companies?

 8 A. Yes.

 9 Q. And what was that?

10 A. Approximately $3.6 million was used to invest in

11 publicly traded companies.

12 Q. And were you able to make a determination of the

13 current market value of that 3.6 million in public

14 companies?

15 A. Yes.

16 Q. And what did you determine?

17 A. Approximately 1.5 million.

18 Q. And as to the remaining 97 million plus, was that

19 invested in companies that were not public?

20 A. In the most part, they were invested in some

21 non-public companies.

22 Q. Well, apart from the 3.6 million that you said was

23 invested in the public companies, was the remainder in

24 private companies?

25 A. Some, yes, in private companies.  They were.
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 1 Q. And were you able to determine what percentage of

 2 the investments in the four funds were made in entities that

 3 were affiliated with McGinn, Smith & Co., or David Smith, or

 4 Timothy McGinn?

 5 A. Yes.

 6 Q. And what did you -- what conclusion did you reach

 7 from that analysis?

 8 A. From that analysis, the conclusion was that as of

 9 September 30
th

 of 2009, approximately 48. I believe

10 5 percent was invested in entities that were controlled by

11 McGinn, Smith.

12 Q. Did that percentage increase after 2003?

13 A. Well, starting in 2003, it was approximately, I

14 believe, 11 percent, and then gradually it increased to,

15 September 30
th

 of 2009, to approximately 48.5 percent.

16 Q. Could you turn to Exhibit 38 that is in the binder

17 next to you?  Can you tell me what Exhibit 38 is?

18 A. Exhibit 38 is a consolidated balance sheet of the

19 four funds.  And what this exhibit demonstrates is the

20 assets and liabilities for the four funds starting in

21 December 31
st

 of 2003, and then concluding with

22 September 30
th

, 2009.

23 Q. And did you prepare Exhibit 38?

24 A. Yes, I did.

25 Q. What records did you use?
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 1 A. The Quicken records converted into Excel

 2 spreadsheets.

 3 Q. And you see where it says Total, Total Investments

 4 With Affiliates row?

 5 A. Yes.

 6 Q. And do you see the percentage for the amount at

 7 12/31/2003?

 8 A. Yes, I do.

 9 Q. And do you see it says 21 percent?

10 A. That's correct.

11 Q. Is that correct?

12 A. The -- that number initially was correct at

13 21 percent.  Later, we went back and we found that there was

14 an investment in there, I believe it was Aquatic Development

15 Group that we later found out that I believe is $1.5 million

16 that was not an affiliated company.  And that's why I

17 previously said it was 21 percent.  It was 11 percent.

18 Q. Okay.  So based on what you know now, the correct

19 percentage under 12/31/03 should be 11 percent?

20 A. That's correct.

21 Q. And does your determination about Aquatic

22 Development change the percentage of affiliated investments

23 held as of 12/31/2004?

24 A. As of 2004, it would reduce it, instead of

25 35 percent, to 33 percent I believe.
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 1 Q. And does it affect the percentage of investments

 2 with affiliates for 2004, '05, or any of the subsequent

 3 years?

 4 A. I don't believe so.

 5 Q. Could you turn to Exhibit 32, please.  Could you

 6 tell me what Exhibit 32 is?

 7 A. Exhibit 32 represents the consolidation of all the

 8 four notes -- or the four funds, and it shows the amounts in

 9 investor liability, which represents the top line, which is

10 approximately $83 million.

11 The middle line represents the cash balance, which

12 is approximately, at the time of September 30
th

th, 2009,

13 was 475,000.

14 The trial, which is the bottom line, is the

15 equity, which approximately was 18 million in deficit as of

16 September 30
th

, 2009.

17 Q. How did you determine -- the top line, the sending

18 ark, that is -- indicates cash.

19 A. The middle --

20 Q. Or, I'm sorry, the top line indicates --

21 A. Liabilities to investors.

22 Q. So that's amounts owed to investors?

23 A. That's correct.

24 Q. And what was that amount as of the last date on

25 the chart?
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 1 A. As of the last day on the chart, I believe it was

 2 about 83 million-plus.

 3 Q. Okay.  And what does this show the cash on hand to

 4 satisfy that liability?

 5 A. The cash on hand is only $475,000.

 6 Q. And then the bottom row that goes in negative

 7 territory is called equity.  How did you determine the net

 8 equity was below zero?

 9 A. The net equity was pretty much -- it was a

10 consolidation of all the four funds based on the Quicken

11 records.

12 Q. Did you also review Quicken records for entities

13 that raised money other than the four funds?

14 A. Yes, I did.

15 Q. And how many Quicken records did you have for

16 those entities?

17 A. In total, there was four for the funds and then 31

18 other entities.

19 Q. And your declaration talks about two of them.  And

20 the first one is Verifier 08.  What was the Verifier 08

21 offering?

22 A. Verifier 08 was offering -- it was an offering I

23 believe for $3.6 million.  And they were, they were offering

24 to invest in guaranteed units.  And then that money was

25 going to be invested in MF Funding -- MS Funding I believe.
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 1 Q. Do you know what MS Funding is or was?

 2 A. No, I don't.

 3 Q. And did you have occasion to review a balance

 4 sheet for Verifier 08?

 5 A. Yes, I did.

 6 Q. Would you look at Exhibit 43?  Can you tell me

 7 what Exhibit 43 is?

 8 A. Exhibit 43 is the balance sheet that shows that --

 9 it's for TDM Verifier Trust 08.

10 Q. And if you look at the list of assets, can you --

11 the first row says EF Luxury Cruise Center Inc., $100,000?

12 A. That's correct.

13 Q. What does that mean?

14 A. That means that the TDM Verifier Trust 08 has

15 loaned or invested a hundred thousand in Luxury Cruise

16 Center Inc.

17 Q. In your declaration you refer to a declaration of

18 trust.  Do you know if the declaration of trust or the

19 private placement memo said that a hundred thousand would be

20 invested with Luxury Cruise Center?

21 A. It did not say that.

22 Q. And looking at those assets -- well, first of all,

23 did you prepare this?

24 A. This was prepared -- was generated from the

25 Quicken files that I received.
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 1 Q. And when you say the Quicken files, whose Quicken

 2 files?

 3 A. It's McGinn, Smith's Quicken files that I had

 4 received from FINRA.

 5 Q. Okay.  And you see at the bottom it says MS

 6 Funding GPU?  Do you see that?

 7 A. Yes.

 8 Q. $3 million?  Were you able to determine whether

 9 that -- what that investment was?

10 A. No.

11 Q. Do you know if that investment generated any

12 return?

13 A. I do know that it didn't generate any returns

14 because I produced an income statement and I didn't see any

15 return of -- on that investment.

16 Q. And do you see the other assets for TDM Verifier

17 Trust?

18 A. Yes.

19 Q. And do they appear to you to be all affiliates of

20 McGinn, Smith & Co.?

21 A. The one that says due from MS Funding appears to

22 be an affiliate.  And MSAT, I believe, is also an affiliate.

23 Q. And the other one, TDMV 07?

24 A. TDMV 07, I believe, is also an affiliate.  But

25 that would be a payable, being that it's a negative on the
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 1 asset side of the balance sheet.

 2 Q. When you say payable, what do you mean?

 3 A. That means that somehow TDM Verifier Trust 08 has

 4 borrowed 52,000 or owes 52,000 to TDMV 07.

 5 Q. And do you have an understanding of why that would

 6 be listed as an asset?

 7 A. In accounting, if you, if you have an account set

 8 up as an asset but somehow you have borrowed money and left

 9 it as an asset, it will come up as a negative.  That's the

10 only reason I could see why.

11 Q. And are you just speculating?

12 A. Well, that's -- I'm just thinking of my experience

13 in accounting.  But I don't know why they would reflect it

14 as a negative there on the balance sheet.

15 Q. And if you look at the list of liabilities on the

16 balance sheet.

17 A. Yes.

18 Q. What are the biggest liabilities there?

19 A. The two biggest liabilities are due to -- it's DT

20 Investors 08R, which is 1.7 million approximately.  And then

21 due to investor TDMV 08, 36 MTH of 1.9 million.

22 Q. And based on your review of the records, were you

23 able to determine whether those assets are going to be

24 sufficient to justify to meet the liabilities?

25 A. Yes, I was able to determine that.
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 1 Q. What --

 2 A. That there's more liabilities here than the

 3 assets.

 4 Q. And your declaration also refers to TDM Cable

 5 Funding, LLC.  Are you familiar with that entity?

 6 A. Yes, I am.

 7 Q. And do you have an understanding of the reason

 8 that TDM Cable Funding was created?

 9 A. I wouldn't know the reason why it was created, no.

10 Q. Just to try to refresh your recollection, could

11 you look at your declaration at paragraph 46?  It's Exhibit

12 70 in the bigger binder.

13 A. Oh.  Oh, okay, yeah.  Now I remember.

14 Q. Does that refresh your recollection?

15 A. Yes, it does.

16 Q. What was the purpose of TDM Cable Funding?

17 A. The purpose was for operating a private operating

18 cable companies that they were going to buy I believe in

19 developments where they would go into -- I think it was in

20 Florida, where they would buy these contracts in cable

21 companies.

22 Q. And did TDM Cable loan money to Timothy McGinn and

23 David Smith?

24 A. Yes, they did.

25 Q. How did you determine that?
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 1 A. Well, the balance sheet for TDM Cable Funding

 2 showed receivables or assets on their books for Timothy,

 3 TDM, David L. Smith and Matt Rogers.  And then looking at

 4 the transactions, I was able to see that these were loans

 5 that were made to the three officers of this entity.  But I

 6 also reviewed the actual signed promissory notes which they

 7 had signed for this entity.

 8 Q. Were you able to determine the amounts of the

 9 loans to Mr. Smith and Mr. McGinn?

10 A. Yes, I was.

11 Q. And what was the amounts?

12 A. There was three initial loans.  I believe one was

13 for 352,000 for Mr. McGinn, 350 for Mr. Smith, and I believe

14 there was like another 350 for Mr. Rogers.

15 Q. Okay.  Would you look at Exhibit 49 please.  Can

16 you tell me what Exhibit 49 is?

17 A. Exhibit 49 is a schedule, a summary of the

18 activity in each one of the general ledger accounts.  The

19 one that indicates DLS is for David Smith, TMM is for

20 Mr. McGinn, and Matt R is for Mr. Rogers.

21 Q. And did you -- do you know who prepared Exhibit

22 49?

23 A. I prepared it.

24 Q. What did you -- how did you prepare it?

25 A. I, I took the Quicken records, McGinn, Smith
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 1 Quicken records for this entity, and then I converted it

 2 into Excel, and then pretty much I was able to produce this

 3 schedule.

 4 Q. And what's the total amount indicated as

 5 transferred to David Smith?

 6 A. It would be 694,000.

 7 Q. And what's the total amount indicated on Exhibit

 8 49 as transferred to Mr. McGinn?

 9 A. $830,341.

10 Q. One moment.

11 (Pause.) 

12 MR. McGRATH:  Thank you, Mr. Maya.  I have no

13 more questions.  

14 THE WITNESS:  Okay.  (Witness standing.)

15 THE COURT:  Just a minute.

16 MR. McGRATH:  Not yet.

17 THE COURT:  Mr. Featherstonhaugh.

18 MR. FEATHERSTONHAUGH:  Yes.  If I can have a

19 second to assemble my exhibits, your Honor.

20 CROSS-EXAMINATION BY MR. FEATHERSTONHAUGH: 

21 Q. Mr. Maya, you indicated this is your first time

22 testifying ever.  How are you enjoying it so far?

23 A. Well, I'm not.  (Laughter.)

24 Q. Well, it will be over shortly.

25 Mr. Maya, you reviewed a number of exhibits, and I
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 1 would like to take a look at some of them with you.  So if

 2 you could, in the exhibits before you, and I'll try to find

 3 it at the same time, maybe we could go back initially --

 4 well, first, let me ask you about your declaration.

 5 You testified and later you showed us an Exhibit,

 6 I think it's 38, that -- and I have to tell you my problem

 7 with 38 is my old eyes can't read your exhibits, so I'm

 8 going to ask you to help me; it's in such small print.  But

 9 you said this was a consolidated balance sheet of the four

10 funds, do you recall that?

11 A. That's correct.

12 Q. And in that, Mr. Stoelting called your attention

13 to total investments with affiliates, do you recall that?

14 A. That's correct.

15 Q. I think it's the fourth line down.  And it shows

16 those percentages changing over the course of a number of

17 years anyway, right?  Started in 2003, correct?

18 A. That's correct.

19 Q. Now, can you tell me what definition you used for

20 affiliated company?

21 A. What we did was, I went back and I got the

22 original agreements that might have been signed with the

23 four notes with the entities, and I considered an affiliate

24 where McGinn or Smith had control or they were signing on

25 both sides of the document.
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 1 Q. Did you consider in any way the extent of

 2 ownership Mr. McGinn and Mr. Smith had in these entities?

 3 A. In most instances --

 4 Q. Yes.

 5 A.  -- the affiliation, they were related enough that

 6 we knew that there was some ownership, yes.

 7 Q. But did you know the percentage of ownership?  Or

 8 did you look at it?

 9 A. In some instances, we did look at the percentage

10 of ownership.

11 Q. Would it be also true then that in some instances

12 you did not look at it?

13 A. That would be true.

14 Q. Is there a general term used in -- well, in your

15 profession, accounting profession, is there a percentage of

16 ownership that is usually relied upon in order to declare an

17 entity an affiliated entity?

18 A. Not that I'm aware of.

19 Q. Is there any percentage which is used to or relied

20 on by the SEC in terms of the definition of an affiliated

21 entity?

22 A. I'm not aware of any.

23 Q. Did you get a chance to take a look -- you

24 testified at some length about TDM Verifier Trust 08, do you

25 recall that?
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 1 A. Mm-hmm.

 2 Q. And in terms of affiliated entities, you testified

 3 about the four funds.  Did you look at the PPMs that were

 4 used for the four funds?

 5 A. I reviewed the PPM, I believe it was the one for

 6 FIIN, and then I reviewed the documents -- or the PPMs for

 7 the information that I've declared in my declaration, yes.

 8 Q. All right.  And do you know who prepared -- and

 9 just so we're clear for the record, I want you to take a

10 look at Exhibit 1 in those books that have been put in front

11 of you, if you could.

12 A. I don't have Exhibit 1.

13 MR. STOELTING:  May I help?

14 THE COURT:  If Mr. Featherstonhaugh wishes

15 your help, Mr. Stoelting.  Hold on.

16 MR. FEATHERSTONHAUGH:  That's fine, your

17 Honor.

18 A. Okay.  So, now, Exhibit 1.

19 Q. Is -- when you say you reviewed the PPM for FIIN,

20 is that, in fact, Exhibit 1 in front of you?

21 A. Yes, it is.

22 Q. And that is the PPM that you reviewed?

23 A. Yes, it is.

24 Q. Do you know who prepared that PPM?

25 A. I don't know exactly who was the preparer, no.
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 1 Q. Do you know -- if you know, do you know if counsel

 2 was consulted in the preparation of the PPM?

 3 MR. STOELTING:  Objection.

 4 THE COURT:  Overruled.

 5 A. I'm trying to recollect some testimony that I read

 6 that FINRA had taken, and I'm not a hundred percent sure,

 7 but I believe that either Mr. McGinn or Mr. Smith was

 8 consulted in the preparation.  But I don't know exactly who

 9 were the -- who was the one that constructed this document.

10 Q. Let me ask you to take a look at page 6, if you

11 would.  Well, maybe preliminarily, page 5 of the PPM.  Do

12 you see that?

13 A. Yes.

14 Q. Can you tell me what the -- just read the

15 headline, first section.

16 A. Confidential private placement memorandum.  It's a

17 3. -- 3,550,000 TDM Cable Trust 06.

18 Q. Now I would like you to look at page 5.  I believe

19 it's headed risk factors.

20 A. Okay.

21 MR. STOELTING:  I think he's on the wrong

22 exhibit.

23 MR. FEATHERSTONHAUGH:  Ah.  Well, let me go

24 up.  May I approach, your Honor?

25 THE COURT:  Yes.
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 1 BY MR. FEATHERSTONHAUGH: 

 2 Q. Mr. Maya, maybe I better go back to my preliminary

 3 questions.  When you were answering, I think you were

 4 consulting Exhibit 5.  I'm asking you about Exhibit 1.

 5 Could you take a minute and just look at that and let me

 6 know if that is the PPM that you indicated you reviewed

 7 prior to preparing these other exhibits.

 8 A. It may have been, but I -- you know, word for

 9 word, you're putting me in a spot what I remember what I

10 read in FIIN, and if it's the same thing.  It would be most

11 difficult for me to say it is.

12 Q. You indicated to me, did you not, that you relied

13 to some extent on what you read in preparing these exhibits

14 you've been testifying from?

15 A. That's correct.

16 Q. Well, let me ask you to look at Exhibit 1, in any

17 event, and can you tell me how page 5 is headed?

18 A. Risk factors.

19 Q. And I now want you to turn to page 6.  And I would

20 ask you to read the section saying that the trustee may

21 experience a conflict of interest.

22 A. Well, it says the trustee under the indenture

23 governing the notes is an affiliate of our managing member,

24 acts as our servicing agent and represents all three

25 tranches of notes.
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 1 Q. I would like you to -- there's two more

 2 paragraphs.

 3 A. The trustee is McGinn, Smith Capital Holding

 4 Corp., which is an affiliate of our managing member, McGinn,

 5 Smith Advisors, LLC and our placement agent McGinn, Smith

 6 Co. Inc.  In addition, we have retained McGinn, Smith

 7 Capital Holding Corp. to act as our servicing agent.  In the

 8 event that you feel that you are not adequately represented

 9 by the trustee in an event of default, holders of 25 percent

10 of the aggregate principal amount of all notes outstanding

11 may vote to remove the trustee and elect a successor

12 trustee.

13 The trustee under the indenture will represent all

14 three tranches of notes.  The note holders of a particular

15 tranche of notes may feel that the trustee has a conflict of

16 interest when it acts in a way that favors one tranche of

17 notes over another tranche of notes.  In that event, holders

18 of 25 percent of the aggregate principal amount of the notes

19 in a particular tranche may vote to remove the trustee with

20 respect to that tranche of notes and appoint a successor

21 trustee to represent that tranche of notes.

22 Q. Does the PPM, does Exhibit 1 continue to enumerate

23 various risk factors on the following pages?

24 A. I believe so.

25 Q. I'm not going to ask you to read them because this
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 1 is in evidence, but can you tell us how many pages the

 2 private placement memorandum is?

 3 A. It's 18 pages, and then it has exhibits behind

 4 them.

 5 Q. And can you tell us what the exhibit behind them

 6 is?

 7 A. The exhibits are forms for investor

 8 questionnaires, and it goes through a series of questions

 9 for the investors to fill out.

10 Q. And that's information that the investors have to

11 provide to the fund, correct?

12 MR. STOELTING:  Objection.

13 THE COURT:  Overruled.

14 A. Well, it's there.  I guess each investor that

15 wants to invest must abide by the PPM, has to fill it out.

16 Q. All right.  Let's go back to Exhibit 38, if you

17 will.  Can you look at that last column for me, which would

18 be the -- maybe I can just ask you.  What is the date on the

19 last column?

20 A. It's September 30
th

, 2009.

21 Q. Was there any reason you picked that date to --

22 A. There was.  And the Quicken records that I had

23 received for the four funds, some of them I think

24 extended -- some of the information was until the middle of

25 October of 2009.  So we wanted to keep all the dates
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 1 consistent as one date, September 30
th

.

 2 Q. Can you take us through the September '09 analysis

 3 you did.  And this is the consolidated balance sheet, all

 4 four of those, right?

 5 A. All four of them.

 6 Q. Let me ask you, did you prepare a separate balance

 7 sheet for each -- or a balance sheet for each of the funds

 8 individually?

 9 A. Yes, I did.

10 Q. Do you know if that's included in this exhibit

11 book?

12 A. Um...

13 Q. Just if you know.  I'm not asking you to look

14 through the hundred --

15 A. Yeah.  I believe that we -- I put together a

16 balance sheet and I think they were in each of the exhibits

17 that demonstrate the assets and liabilities for each one of

18 the funds individually.

19 Q. Okay.  Well, looking at the consolidated one, can

20 you take us through that September 30
th

 statement?  For

21 example, under assets, it says cash.  Can you read that

22 number to me?

23 A. That's correct.  Under assets for September

24 30
th

, 2009, it starts with cash, would be $475,974.57.

25 Q. Mr. Maya, what is your understanding of the
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 1 purpose of these four funds you were analyzing?

 2 A. I don't think I understand your question.

 3 Q. Well, let me try again.  You indicated that you

 4 read the private placement memorandum for FIIN.  What did

 5 it -- what did that placement memorandum tell the investors

 6 FIIN was going to do?

 7 A. Well, they were going to raise the monies from

 8 investors and then invest it.

 9 Q. Ah, all right.  So it's your understanding that

10 all -- the purpose of all four of these funds was to make

11 investments, correct?

12 A. That's correct.

13 Q. Was it then any kind of a surprise to you that the

14 cash balance in the funds was low?

15 A. Well, that wasn't a surprise.

16 Q. All right.  The second column says non-affiliated

17 entities.  And I really do beg your pardon but I can't read

18 that number, so if you could help me.

19 A. When you say -- you mean the next row?

20 Q. Yes, the next row.  I'm sorry.

21 A. Okay.  The next row would be $31,836,082.35.

22 Q. And that was the value of the non-affiliated

23 entities?

24 A. That's correct.

25 Q. And is there also, is there also a percentage
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 1 there?

 2 A. Yes.  It's 45.3 percent.

 3 MR. STOELTING:  Jim, I'm sorry.  Your Honor,

 4 we do have an extra set of this.  If I can, if your Honor

 5 would like to see this particular exhibit.

 6 THE COURT:  No, we're doing okay.  Thank you.

 7 MR. STOELTING:  Okay.

 8 BY MR. FEATHERSTONHAUGH: 

 9 Q. The third entry is other investments

10 non-affiliated?

11 A. That's correct.

12 Q. And can you tell us what that number is?

13 A. That number represents investments in publicly

14 traded companies that would not be included in the

15 affiliates or the non-affiliates.

16 Q. And that was the number you testified to earlier,

17 correct?  I think you said $3.6 million?

18 A. That's correct.

19 Q. All right.  And then you have totaled the

20 non-affiliated investments, is that what you did?

21 A. That's correct.

22 Q. And that total was thirty five million two hundred

23 some thousand dollars?

24 A. That's correct.

25 Q. And that was the total value of the non-affiliated
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 1 entities?

 2 A. That's correct.

 3 Q. And the percentage of non-affiliated entities?

 4 A. Would be 50.5 percent.

 5 Q. Then the next column appears to be another total,

 6 is that right?  Total investments with affiliates?

 7 A. Are you speaking about the 34 million?

 8 Q. I believe I am if it's a form on the -- 

 9 A. It's $34,048,135.98.

10 Q. All right.  So then it has the total assets, which

11 I take it means both affiliated and non-affiliated?

12 A. That's correct.  And cash.

13 Q. And cash.  Can you tell me what that number is?

14 A. That represents all the assets of the four funds

15 combined.

16 Q. Okay.  And what is that number?

17 A. That's 69,785,312.63.  $312.63.

18 Q. Then you have a separate part of your analysis

19 here that deals with liabilities.  Do you see that?

20 A. That's correct.

21 Q. And the first line again refers to unaffiliated

22 entities, is that right?

23 A. The first row says liabilities were affiliated.

24 Q. Affiliated.  Okay, I'm sorry.  Can you tell me

25 what that amount again in September, 30, 2009?
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 1 A. That million amount is $3,378,910.25.

 2 Q. Now, could you also describe for us, what kind of

 3 a liability would the funds have to an affiliated entity?

 4 What sorts of things was that composed of?

 5 A. Well, if the fund borrows from another affiliated

 6 entity, that would be a liability, that would be on the, on

 7 the four funds.

 8 Q. All right.  And that was this $3,375,000?

 9 A. 3,378,910.25.

10 Q. Okay.  It then refers to liabilities with

11 investors.  Can you tell me what the nature of those

12 liabilities reveal?

13 A. The -- they're referring to the line liabilities

14 with investors, others?

15 Q. Yes.

16 A. Okay.  That number represents the interest that

17 was actually accrued in the four funds.

18 Q. You're saying that represented interest that had

19 accrued in the funds?

20 A. In the four funds for the investors, yes.

21 Q. Okay.  So that's money owed to investors?

22 A. That's correct.

23 Q. And that was 370 some thousand dollars?

24 A. $373,620, with 65 cents.

25 Q. You then have other liabilities.  And I notice
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 1 that there's no entry under other liabilities until we get

 2 to 2006, is that right?

 3 A. That's correct.

 4 Q. Can you tell me what the other liabilities were?

 5 A. In -- those are other liabilities that don't fit

 6 the categories of affiliate or investors.  Everything else

 7 was just put into that line item.

 8 Q. And then, finally, you have a line that says total

 9 of other liabilities.  Is that, in fact, the total of all

10 those liabilities we've just talked about?

11 A. Yes.

12 Q. And so that's 4 million...

13 A. $4,285,745.33.

14 Q. And then beneath that, there is a list of -- well,

15 let me ask you:  What is that list beneath that of

16 liabilities?

17 A. It -- if you're referring to where it says

18 investors and then the percentage next to it.

19 Q. Yup.

20 A. Okay.  What that is, is we took all of the

21 investors' liabilities for the four funds and we just

22 separated them by the interest rate that is owed, and that's

23 how we come up with a total of the 83,604,000.

24 Q. What is the number?  86 million?

25 A. 83 million.
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 1 Q. 83 million.  And the different interest rates

 2 represent the different tranches of investment in the four

 3 funds, is that correct?

 4 A. I believe so.

 5 Q. And, in fact, and, again, you can just refer to

 6 the one PPM that you looked at, that there were three

 7 tranches of notes offered to the investors?

 8 A. That's correct.

 9 Q. A senior note, senior support dated note, and a

10 junior note?

11 A. That's correct.

12 Q. And do you know what the difference in those

13 interest rates were that the investors got to choose from?

14 A. Why the different rates?

15 Q. No, not why.  Do you know what?  Do you know what

16 rates were offered for the three tranches?

17 A. Yes.

18 Q. Okay.  Can you tell us what they were?

19 A. Well, different -- the different funds had

20 different tranches and offered the different rates.  And

21 later on, these rates were changed.  And that's why you have

22 in certain columns, you know, let's say like a five percent,

23 but then you don't have it on September 30
th

.  So as the

24 rates were changing, that's how we reflected -- I reflected

25 it on this schedule.
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 1 Q. Okay.  Do you know which year on this schedule

 2 would reflect the year that the first year that all four

 3 funds had completed their offerings and were operational?

 4 A. I'm not sure that -- it might have been sometime

 5 in 2006 or 2007, but I'm not a hundred percent sure.

 6 Q. Well, in your declaration, if you want to refer to

 7 it, you may recall, that's Exhibit 70, Mr. Stoelting took

 8 you through some of the paragraphs in the 20s.  And

 9 specifically I would like to call your attention to

10 paragraph 21.  Can you take a look at that?

11 A. Okay.

12 Q. And you'll see in there, and you may remember

13 testifying that you indicated that the total funds -- the

14 total amount raised by the four funds was 106,941,000?

15 A. That's correct.

16 Q. Do you see that reference?  And then you spoke

17 about the funds return in a total of $23,137,000.

18 A. That's correct.

19 Q. Do you recall that?  And Mr. Stoelting then

20 referred you to another entry where you indicated that the

21 net amount of the funds raised for investment was

22 $83,804,000, is that correct?

23 A. That would not be correct.  That's the amount due

24 to the investors, not the amount raised.

25 Q. All right.  So Mr. McGinn and Mr. Smith, or at
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 1 least the funds and the fund trustees had already returned

 2 $23 million and change to the investors and eighty three

 3 million eight hundred was what continued to be owed to the

 4 investors?

 5 A. That's correct.

 6 Q. All right.  And, in fact, that $83 million is

 7 pretty much the number, I think, that you gave me on -- that

 8 was owed to -- owed -- represented the liabilities of the

 9 funds on September 30?

10 A. That's correct.

11 Q. And at that point in time you were saying that the

12 assets of the four funds was sixty nine million seven

13 hundred some thousand?

14 A. That's correct.

15 Q. Do you know whether those monies were immediately

16 due?

17 A. In some instances, by September 30
th

, some of

18 the notes had already matured and those monies were due.

19 Q. And were there notes that hadn't matured at that

20 point?

21 A. I believe so.  There might have been notes that

22 were still due to mature as of September 30
th

.

23 Q. In your declaration, I would like to call your

24 attention to page 4 of it.  I see you've made an entry there

25 that says Lynn Smith is the wife of David Smith.  Do you see
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 1 that?

 2 A. Yes, I do.

 3 Q. Is there any other reference in your declaration

 4 to Lynn Smith?

 5 A. No, there isn't.

 6 Q. Do you know whether any of these -- is there

 7 anywhere on any of the charts that you prepared that Lynn

 8 Smith's name appears?

 9 A. No, it -- her name does not appear any place else.

10 Q. In those charts showing cash flow and the flow of

11 money, is there any notation on a chart footnote or

12 otherwise of money that was sent to or given to or

13 transferred to Lynn Smith?

14 A. Not in my charts.

15 MR. FEATHERSTONHAUGH:  I have no further

16 questions for Mr. Maya.

17 THE COURT:  Thank you.  Miss Dunn, any

18 questions.

19 MS. DUNN:  Yes, your Honor.

20 CROSS-EXAMINATION BY MISS DUNN: 

21 Q. Mr. Maya, did any portion of your investigation

22 into these four notes concern the David and Lynn Smith

23 irrevocable trust?

24 A. No.

25 Q. Did you in the course of your investigation

BONNIE J. BUCKLEY, RPR, CRR

UNITED STATES COURT REPORTER - NDNY



REDIRECT - MAYA - STOELTING

    87

 1 discover that the David and Lynn Smith irrevocable trust,

 2 either the trust itself or through its trustee Thomas

 3 Urbelis, have an investment in any of the four notes that

 4 you just testified concerning?

 5 A. No.

 6 Q. Do you mention David -- the David and Lynn Smith

 7 irrevocable trust anywhere in your declaration?

 8 A. No, I do not.

 9 Q. Have you referenced the David and Lynn Smith (sic)

10 anywhere in any of the charts or documents you've produced

11 in this proceeding?

12 A. No.

13 MS. DUNN:  Nothing further.  Thank you.

14 THE COURT:  Thank you.  Any redirect?

15 MR. STOELTING:  Just very briefly, your

16 Honor.

17 REDIRECT EXAMINATION BY MR. STOELTING: 

18 Q. Mr. Featherstonhaugh asked you to look at some

19 pages that were called risk factors in the PPMs.  In your

20 review of the PPM, the private placement memorandum, did you

21 come across any disclosure in those PPMs saying that

22 investments with companies affiliated by McGinn, Smith would

23 be made with investor money?

24 A. No, I didn't see that.

25 Q. And then there was a question and used the phrased
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 1 "completed the offering", where he asked whether any of your

 2 charts reflect a time when the offering was completed.  Do

 3 you know when the last money raised from investors was by

 4 the four funds?

 5 A. It was in 2008.  I believe it was March 2008,

 6 there was still monies being raised.

 7 Q. And would you look at Exhibit 39?  Can you tell

 8 me, first of all, where Exhibit 39 came from?

 9 A. Exhibit 39 initially was an Excel spreadsheet that

10 our enforcement division had provided, but it was in total

11 of all the investors.  So the way I prepared this was to

12 illustrate what investments were made in 2008 and on.  So

13 what I did was, I copied from each one of the Excel

14 spreadsheets for each one of the four funds, as you would

15 see in the third column it says FAIN, FAIN and TAIN.  So

16 basically what this is a cut and paste of the schedules,

17 McGinn, Smith's schedules that were provided to FINRA that

18 later our enforcement division received.

19 Later what I did was, after I had compiled the

20 schedule of cut and pasting the investments that were

21 received after 2008, I added another column to demonstrate

22 what new money.  And this is basically from the Quicken

23 records, as you'll see from -- in the third row, there's

24 12,000, well, that's new money that came into --

25 Q. Well, well, that's -- does this indicate new
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 1 investor money being raised in 2008?

 2 A. Yes, it does.

 3 Q. Okay.  And where?

 4 A. It shows it in the next to the last column where

 5 it says date received, and it starts off with a

 6 September 3
rd

 of '08.

 7 Q. Okay.  And what's the total of new investor money

 8 raised in 2008 according to this Exhibit 39?

 9 A. It's $3,602,695.

10 Q. No, the new money received in 2008 was my

11 question.

12 A. Oh.  It would be 535,000 of new money.

13 Q. And does your declaration refer anywhere to any

14 communication by David Smith or by McGinn to investors in

15 2008 about the state of the four funds?

16 A. Yes.  I did see some communication.

17 Q. And what do you recall about that communication?

18 A. There were -- there was a letter that was early in

19 2008, signed by Mr. Smith, indicating that the funds would

20 have problems in redeeming their investments.  And pretty

21 much there was an explanation that was the state of the

22 economy and the liquidity and the credit crisis that would

23 make it difficult for redemption.

24 Q. Okay.  If you would turn to Exhibit 8, I have a

25 couple more questions.  Exhibit 38, I'm sorry.
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 1 Okay.  Those numbers on Exhibit 38, are they --

 2 what is the source of those numbers, the original source?

 3 A. The source is McGinn, Smith Quicken records, which

 4 were later converted into Excel format.

 5 Q. Okay.  And do you see -- Mr. Featherstonhaugh

 6 asked you some questions about the value placed on the total

 7 assets as of 6/30/09.

 8 A. That's correct.

 9 Q. And this exhibit indicates that the value is

10 69.7 million, roughly?

11 A. $69,785,312.63.

12 Q. All right.  And did you in your declaration have

13 any occasion to address the accuracy of that valuation?

14 A. Well, yes.  What we did is, later on we -- I

15 prepared a schedule that showed that some of these assets

16 were actually overvalued.

17 Q. Okay.  And would you look at paragraph 28 of your

18 declaration?

19 A. Okay.

20 Q. All right.  And do you see there's a reference in

21 paragraph 28 to an e-mail from David Rees?

22 A. That's correct.

23 Q. And the date of the e-mail was December 2
nd

24 2007?

25 A. Yes.
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 1 Q. And what did that internal e-mail from David Rees

 2 to David Smith tell you about the internal valuation at

 3 McGinn, Smith?

 4 A. The e-mail pretty much said -- stated that the

 5 realizable value was not 69 million, but it was 37 million.

 6 Q. And was -- after the receipt of that e-mail, which

 7 was December 2007, did McGinn, Smith do any adjustment to

 8 the value -- the carrying value of its assets?

 9 A. No.

10 Q. All right.  Thank you.

11 THE COURT:  Any recross,

12 Mr. Featherstonhaugh?

13 RECROSS-EXAMINATION BY MR. FEATHERSTONHAUGH: 

14 Q. Mr. Maya, did you -- I take it that in that

15 testimony you just gave us, you simply relied on Mr. Rees's

16 evaluation; you didn't go out and independently do one?

17 A. In, in -- I relied on Mr. Rees's calculation when

18 it came to the non-public investments.

19 Q. Right.

20 A. Pretty much what I had done was, if Mr. Rees had

21 discounted something a hundred percent, I pretty much

22 discounted it a hundred percent.  If it was a publicly

23 traded company that I knew that I could go to, let's say,

24 Bloomberg or the Internet and I could do some research, then

25 in that instance, I did my research and then found out
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 1 whether the company was still in business, whether it was

 2 still viable.

 3 Q. Can you help me out there?  You said, and I had

 4 almost forgotten about this, the public investments of

 5 $3.6 million, I think you valued at 1.5 million or...

 6 A. That's correct.

 7 Q. So the publicly traded investments during that

 8 period of time had lost more than half their value?

 9 A. Yes, sir.

10 Q. Do you know what the -- whether the Standard and

11 Poor's index, which is published daily, lost or gained value

12 between 2007 and September 30
th

, 2009?

13 A. I wouldn't know the answer to that.

14 Q. But that would be available to anyone who wanted

15 to look at it, wouldn't it?

16 A. Yes.

17 MR. FEATHERSTONHAUGH:  No further questions.

18 THE COURT:  Miss Dunn, anything further?

19 MS. DUNN:  Nothing further.

20 THE COURT:  All right.  Thank you.  You may

21 step down.  

22 THE WITNESS:  Okay.

23 (Witness Israel Maya excused.) 

24 THE COURT:  We'll take our luncheon recess at

25 this time.  Stand in recess until 2:00.
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 1 (Lunch recess at 12:55 PM.)

 2 * * * * * 

 3 (Court reconvened at 2:00 PM.) 

 4 THE COURT:  The plaintiff will call its next

 5 witness.

 6 Mr. McGRATH:  Call Roseann Daniello.

 7 THE CLERK:  If you'll step right up here.

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

BONNIE J. BUCKLEY, RPR, CRR

UNITED STATES COURT REPORTER - NDNY



DANIELLO - DIRECT - McGRATH

    94

 1 ROSEANN DANIELLO, 

 2 having been duly sworn by the Clerk of the Court, was 

 3 examined and testified as follows: 

 4 THE CLERK:  This is Roseann Daniello.

 5 DIRECT EXAMINATION BY MR. McGRATH: 

 6 Q. Good afternoon, Miss Daniello.  Where are you

 7 currently employed?

 8 A. I'm employed by the Securities and Exchange

 9 Commission.

10 Q. What's your current position?

11 A. A staff accountant.

12 Q. How long have you been a staff accountant with the

13 SEC?

14 A. Approximately eight years.

15 Q. And prior to that, were you employed with the SEC?

16 A. Yes.  I was a securities compliance examiner.

17 Q. And how long did you have that position?

18 A. Ten years.

19 Q. Is that your first position with the SEC?

20 A. Yes.

21 Q. Prior to that, where did you work?

22 A. I did some bookkeeping for a small firm.

23 Q. And where did you go to college?

24 A. Iona College.

25 Q. What degree did you get?
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 1 A. I had a BBA in finance.

 2 Q. As a staff accountant at the SEC, can you describe

 3 generally what your responsibilities consist of?

 4 A. Sure.  I work on investigations and litigations,

 5 doing research, analyzing brokerage records, bank records,

 6 things of that nature.

 7 Q. And in connection with your responsibilities as a

 8 staff accountant, did you prepare a declaration in

 9 connection with this case?

10 A. Yes, I did.

11 Q. Direct your attention to Exhibit 69 in the book

12 there before you and ask you to take a look at that

13 declaration, and specifically the last page, page 9.

14 A. Yes.

15 Q. Is that your signature --

16 A. Yes.

17 Q. -- on that declaration dated April 19, 2010?

18 A. Yes, it is.

19 Q. Can you describe generally what this declaration

20 covers, what type of information is contained in it?

21 A. This is basically transfers to and from various

22 accounts of the four funds and some individuals.

23 Q. And you said four funds.  What are you referring

24 to?

25 A. The ones identified in the complaint.  FAIN, FEIN,
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 1 TAIN...

 2 Q. And FIIN?

 3 A. FIIN.

 4 Q. And does it also go into some detail regarding

 5 transfers in and out of a number of trusts affiliated with

 6 McGinn, Smith?

 7 A. Yes, it does.

 8 Q. And how -- did you personally prepare the

 9 information that's contained in this declaration?

10 A. Yes.

11 Q. What documents did you look at in connection with

12 preparing this declaration?

13 A. I looked at bank statements, wire --

14 Q. What bank -- I'm sorry, go ahead and finish.

15 A. Wire transfers, cancelled checks, deposit slips.

16 Q. And what bank statements -- what banks did you

17 obtain statements from?

18 A. M & T Bank, Mercantile Bank.

19 Q. How were those documents obtained?

20 A. Subpoenas.

21 Q. And you said you also reviewed wire transfer

22 records and cancelled checks?

23 A. Yes.

24 Q. How were those documents obtained?

25 A. Also by subpoena.
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 1 Q. All right.  Did you personally verify the

 2 information contained in each portion of this declaration by

 3 looking at the underlying documentation yourself?

 4 A. Yes, I did.

 5 Q. Now, since you signed the declaration, did you go

 6 back and recheck prior to your testimony here today?

 7 A. Yes, I did.

 8 Q. And in the course of rechecking that information,

 9 did you identify any corrections that needed to be made?

10 A. Yes, I did.

11 Q. How many?

12 A. I think there were three of them.

13 Q. All right.  Can you identify for the Court what

14 three corrections needed to be made to this declaration?

15 A. On page 3, paragraph 8, it should be -- the first

16 one should be $14,500, on March 19, 2008, it's actually

17 going to a TAIN account.

18 Q. All right.  So in paragraph 8, the document states

19 the M & T Bank records of TDM Cable Trust 06 show the

20 following transfers:  To a FEIN, F-E-I-N, account.  What

21 you're saying with respect to the first entry, the 14,500,

22 that should actually be to a TAIN, T-A-I-N, account?

23 A. That's correct.

24 Q. What are the other two corrections that you noted?

25 A. Let's see.  On page 9, paragraph 29, where it says
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 1 M & T Bank records shows the following deposit into TDM

 2 Verifier Trust 07R account, that should be Mercantile Bank.

 3 Q. And then the final correction?

 4 A. Paragraph 30, where it says Mercantile Bank

 5 records show the following transfers from Integrated

 6 Excellence Sr. Trust 08, that should be M & T Bank.

 7 Q. All right.  So with those three corrections made,

 8 is the information contained in this declaration, April 19,

 9 2010, accurate and an accurate reflection of the information

10 that was contained on the documents that you reviewed prior

11 to preparing this declaration?

12 A. Yes, I believe it is.

13 Q. And, in fact, if you look at the seven documents

14 to the left of you there that I've marked as Exhibit 69A, is

15 that a set of backup documents that support the information

16 contained in both the declaration marked as Exhibit 69 and

17 the supplemental declaration that you presented and signed

18 that's marked as Exhibit 72?

19 A. Yes, it is.

20 Q. Now, I just want to ask you one question about

21 this declaration, Exhibit 69.  On page 7, paragraph 25, you

22 state that on July 30, 2009, records show a transfer of

23 $175,000 from TDMM Cable Junior Trust 09 to an account at

24 National Financial Services in the name of Lynn Smith.  Do

25 you see that statement?

BONNIE J. BUCKLEY, RPR, CRR

UNITED STATES COURT REPORTER - NDNY



DANIELLO - DIRECT - McGRATH

    99

 1 A. Yes.

 2 Q. Do you know based on your review of the records

 3 that you looked at in preparing this particular statement

 4 whether the record indicated which account in the name of

 5 Lynn Smith the money went to?

 6 A. Yes, it does.

 7 Q. What account was it sent to?

 8 A. The stock account.  Ending in 916, I believe.

 9 Q. And is the backup information for that statement

10 contained in what I've marked as Exhibit 69A?

11 A. Yes.

12 Q. All right.  Now, please turn to the declaration

13 that you prepared and that's marked as Exhibit 72 in the

14 binder.  Do you see that?

15 A. Yes.

16 Q. It's entitled supplemental declaration of Roseann

17 Daniello.

18 A. Yep.

19 Q. And if you turn to the second page, is that your

20 signature?

21 A. It is.

22 Q. And it's -- it was executed on June 2, 2010, in

23 connection with this case?

24 A. Yes.

25 Q. All right.  And let me go through this in a little
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 1 bit more detail.  On the first and second page of this

 2 declaration, you set forth a description of certain charts

 3 that are attached to this declaration?

 4 A. Yes.

 5 Q. And above that, do you set forth the documents

 6 that you reviewed in connection with preparing the charts?

 7 A. That's right.

 8 Q. Is that information accurate as you sit here

 9 today?

10 A. Yes, it is.

11 Q. Now, specifically with respect to Exhibit 1, it's

12 entitled deposits and withdrawals from the David and Lynn

13 Smith irrevocable trust account.  Did you prepare that

14 chart, personally?

15 A. Yes, I did.

16 Q. And how did you prepare that chart?  Based on what

17 information?

18 A. Based on brokerage account statements.

19 Q. All right.  Is all of the information set forth in

20 this chart information that is reflected in the underlying

21 documents that you looked at?

22 A. Yes.

23 Q. And does this chart represent a complete depiction

24 of all of the information that was contained on those

25 statements or just certain portions that you found relevant?
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 1 A. It's the -- it's all the wire transfers incoming

 2 and out going with the exception of stock transfers, for

 3 example, or wire fees, you know, different fees in the

 4 account.

 5 Q. And just directing your attention to the very last

 6 entry at the bottom of Exhibit 1, it states on 4/15/2010,

 7 there was a wire transfer, the payee is identified as Lynn

 8 Smith, and the amount of the withdrawal from the trust

 9 account is identified as $95,000.  Are you familiar with

10 that entry?

11 A. Yes.

12 Q. And do you know based on your review of the

13 underlying document that you looked at in preparing that

14 entry whether it indicated where or what account that money

15 was transferred to?

16 A. Yes.

17 Q. What account was that transferred to?

18 A. The checking account at Bank of America.

19 Q. In the name of Lynn Smith?

20 A. Yes.

21 Q. Is that information also in the underlying

22 documentation that's been marked 69A?

23 A. It is.

24 Q. Now, let me direct your attention to Exhibit 2,

25 which is identified as -- sorry, Exhibit 2, declaration,
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 1 transfers to and from the stock account.  What documents did

 2 you look at in connection with preparing this exhibit?

 3 A. Brokerage account statements at NFS and backup

 4 document.

 5 Q. In whose name?

 6 A. Lynn Smith.

 7 Q. And, again, does this chart purport to contain all

 8 the information contained in the brokerage statements for

 9 the periods 9/3/2004 through April 5
th

, 2010?

10 A. It's actually -- I reviewed this from

11 December 2005, as it states in my declaration.  The earlier

12 2004 transfers were wire transfers that were received from M

13 & T.

14 Q. All right.  But my question is, is there any

15 information that was contained in those documents that's not

16 reflected in these charts?  With respect to Exhibit 2.

17 A. It would just be transfers of stock and wire fees

18 or any other fees in the account.

19 Q. That's not reflected in here?

20 A. That wouldn't be reflected, right.

21 Q. Okay.  Exhibit 3 is identified as transfers to and

22 from the checking account.  What checking account are you

23 referring to there?

24 A. This is the checking account at Bank of America in

25 the name of Lynn Smith.
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 1 Q. And, again, did you prepare this chart yourself?

 2 A. Yes, I did.

 3 Q. Did you review the underlying records that contain

 4 the information that's set forth in this chart?

 5 A. Yes.

 6 Q. And, finally, with respect to Exhibit 4, entitled

 7 transfers to and from the IRA account, what IRA account

 8 referring to here?

 9 A. This is Lynn Smith's IRA account at NFS.

10 Q. Does this chart contain all of the information

11 that was contained in the documents that you reviewed or

12 just what you deemed to be relevant selections?

13 A. These would be all the wire transfers in and out

14 with the exception of stock receipts and, again, wire

15 transfer fees.

16 Q. Okay.  And, again, based on your preparation of

17 these charts, is the information contained in all four of

18 the exhibits accurate to the best of your knowledge?

19 A. Yes.

20 Mr. McGRATH:  I have no further questions,

21 your Honor.

22 THE COURT:  All right.  Mr. Featherstonhaugh,

23 any questions?

24 MR. FEATHERSTONHAUGH:  I do have a few, your

25 Honor.  And with the Court's permission, could I approach
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 1 the witness and just see what this -- is contained in this

 2 exhibit 69A, the backup?

 3 THE COURT:  Yes.

 4 MR. FEATHERSTONHAUGH:  So-called backup.

 5 Oh, for me?  Apparently, I don't need to.

 6 (indicating).

 7 CROSS-EXAMINATION BY MR. FEATHERSTONHAUGH: 

 8 Q. All right.  Just so I understand, Miss Daniello,

 9 the information in Exhibit 69A is all the information you

10 reviewed to prepare this chart?

11 A. Yes.

12 Q. I wonder if you and I could look at your charts

13 together.  And you actually submitted two sets of charts, is

14 that right?  One in Exhibit 69.  Were there charts attached

15 to that one?  Or maybe not.  Those were done separately.  I

16 apologize.  But, nonetheless, let's look at 69.

17 You have listed transferred, and I call your

18 attention to page 2 of the document?

19 A. Yes.

20 Q. And on page 2, in paragraph 5, you indicate that

21 the TDM Cable Trust 6, which presumably has a bank account

22 at Mercantile Bank, shows ten transfers from the 06 account

23 at Mercantile Bank to a FIIN account, is that correct?

24 A. Yes.

25 Q. And do you have those account numbers available to
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 1 you of those two accounts?

 2 A. I have whatever accounts I have in this backup

 3 information, I do.

 4 Q. All right.  Well, the November 29
th

, 2000 -- on

 5 November 29
th

, 2006, you indicate there was a transfer of

 6 a million thirty thousand dollars, is that correct?

 7 A. Yes.

 8 Q. And do you know what the purpose of that transfer

 9 was?

10 A. No, I don't.

11 Q. Did you make any effort to investigate or

12 determine the purpose for the transfer?

13 A. No.

14 Q. Do you know whether or not FIIN, F-I-I-N, had any

15 kind of an investment relationship with TDM Cable Trust?

16 A. I don't.

17 Q. Do you know whether -- well, let's look at the

18 next transaction.  You have another one a little later in

19 that same year, December 8, 2006.  Do you know the purpose

20 of that $795,000 transfer?

21 A. No, I don't.

22 Q. Do you know if it was a loan made by FIIN to TDM

23 Cable Trust 06?

24 A. No, I don't.

25 Q. Do you know if it was an equity investment in TDM
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 1 Cable Trust 06?

 2 A. No.

 3 Q. Do you have any idea at all what the purpose of

 4 that transfer was?

 5 A. No.

 6 Q. Three days later there was another transfer of

 7 $150,000.  Do you have any knowledge of any kind about the

 8 reason or purpose of that transfer?

 9 A. No, I don't.

10 Q. Do you know who -- and just so I'm clear, these

11 are transfers that were going... from the trust to the fund,

12 is that right?

13 A. That's right.

14 Q. Okay.  So do you have any idea who at TDM Cable

15 Trust 06 directed this transfer be made?

16 A. No, I don't.

17 Q. And, again, you have no idea for what purpose this

18 transfer was made?

19 A. No, I don't.

20 Q. Would your answer be the same to the rest of those

21 entries for the transfers between TDM Cable Trust and the

22 Mercantile Bank account of FIIN?

23 A. My answer would be the sam .

24 Q. So in connection with ten transfers made between

25 November 29
th

, 2006, to February 5th, 2007, your testimony
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 1 here today is simply that those transfers were made, is that

 2 correct?

 3 A. That's correct.

 4 Q. You're not characterizing them in any way, is that

 5 correct?

 6 A. That's correct.

 7 Q. All right.  Now, in your next paragraph, you speak

 8 to the bank records which also show that TDM Cable Trust LLC

 9 06 made the following transfers ... Do you see that?

10 A. Yes.

11 Q. That name and designation is slightly different

12 then the name and designation in paragraph 5 of your

13 declaration, in that -- in paragraph 6, you refer to an LLC;

14 is that correct?

15 A. Yes.

16 Q. Are those, in fact, two different entities?

17 A. I don't know if it's the same entity.

18 Q. I notice in paragraph 6 you also don't identify a

19 bank from which the transfer was made.  Do you know if these

20 transfers were made from the Mercantile Bank, or where they

21 were made from?

22 A. These were made from the Mercantile Bank.

23 Q. Do you know if it was made from the same account

24 or different account from the Mercantile Bank?  And please

25 feel free to refer to your backup material if you wish.
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 1 A. It is the same account at the Mercantile Bank.

 2 Q. And, again, in this case you refer to two

 3 transfers.  Do you know what the purpose of either of these

 4 transfers was?

 5 A. I do not.

 6 Q. Do you know whether there was any kind of existing

 7 business relationship between Mr. Cranberry LLC and the TDM

 8 Cable Trust LLC?

 9 A. No.

10 Q. Did you conduct any search to see if there were

11 any notes, loan agreements, e-mails referring to the

12 transfers or anything else that would explain the transfers?

13 A. No, I did not.

14 Q. Did you consult with any colleagues of yours at

15 the SEC as to whether or not they had made any search in

16 that regard?

17 A. No.

18 Q. Did you confer with any employees or personnel of

19 FINRA as to whether or not they had made any inquiry in this

20 regard?

21 A. No.

22 Q. I would like to call your attention then to

23 paragraph 7.  And, there, on January 8
th

, now, of 2009, a

24 fairly recent transfer, you refer to a transfer from the TDM

25 Cable Trust LLC to TDM Verifier Trust 09.  Do you see that?
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 1 A. Yes.

 2 Q. Once again, do you know what the TDM Verifier

 3 Trust 09 is?

 4 A. I don't.

 5 Q. Do you know whether it had any business

 6 relationship with the TDM Cable Trust LLC 06?

 7 A. No.

 8 Q. Do you have any knowledge of the purpose of this

 9 transfer?

10 A. No.

11 Mr. McGRATH:  Your Honor, may I suggest that

12 I think it was clear from my direct that this witness was

13 being offered as a summary witness that just set forth

14 information in bank documents.

15 THE COURT:  I understand.

16 Mr. McGRATH:  And we're prepared to stipulate

17 that --

18 THE COURT:  I understand.

19 Mr. Featherstonhaugh is entitled to inquire.

20 BY MR. FEATHERSTONHAUGH: 

21 Q. You go on in paragraphs 8 and 9 referring to the

22 further transfers from the TDM Cable Trust 06 to the FEIN

23 account.  Do you see those?

24 A. Yes.

25 Q. And FEIN is another one of the funds that we've
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 1 been discussing here, correct?

 2 A. Yes.

 3 Q. And it is a different fund than FIIN, is that also

 4 correct?

 5 A. That's correct.

 6 Q. Do you have any greater knowledge about the

 7 transfers to the FEIN account than you did to the Finn

 8 account?

 9 Mr. McGRATH:  Objection to the form of the

10 question.

11 THE COURT:  Do you understand the question?

12 THE WITNESS:  I do.

13 THE COURT:  Objection is overruled.

14 A. I don't have any other knowledge.

15 Q. Thank you.  Now, in paragraph 9, you no longer --

16 or don't let me -- let me ask you this question.  It doesn't

17 appear to be talking about transfers any more.  Now it's

18 talking about deposits, is that correct?

19 A. That's correct.

20 Q. And it continues to talk about the TDM Cable Trust

21 06?

22 A. That's right.

23 Q. And although you indicated you don't know whether

24 TDM Cable Trust 06 is necessarily the same entity as TDM

25 Cable LLC Trust LLC 06, you did say that it is one single
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 1 bank account that you've been referring to, correct?

 2 A. The Mercantile was one particular bank account.

 3 Q. Right.

 4 A. The M & T is another.

 5 Q. All right.  So the M & T Bank records are records

 6 of an account in the name of TDM Cable Trust fund 06?

 7 A. Yes.

 8 Q. And it received some money.  Can you tell me what

 9 the first receipt was?

10 A. $50,000 from FIIN on February 7, '07.

11 Q. And if you were to look back in paragraph 5, down

12 at the end of that page, there were two -- on February 2nd

13 and February 5
th

, there were two occasions when FIIN had

14 transferred $50,000 to TDM Cable Trust 06, is that correct?

15 A. That's correct.

16 Q. And then at least in one instance, two days later,

17 FIIN transferred the money back to TDM Cable Trust?

18 A. That's right.

19 Q. These other three deposits which you show are

20 money that were receipts, it was money that was received by

21 the Cable Trust, correct?

22 A. That's right.

23 Q. Do you have any idea why Mr. Cranberry LLC or TAIN

24 or FEIN transferred those monies to TDM Cable Trust 06?

25 A. No, I don't.
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 1 Q. And I take it you made no effort to ascertain why

 2 any of those transfers were made.

 3 A. No, I didn't.

 4 Q. You go on to talk about receipts and disbursements

 5 for the TDM Verifier Trust 07, correct?

 6 A. Correct.

 7 Q. And, again, you show both transfers out, some

 8 deposits made?

 9 A. That's right.

10 Q. Do you have any knowledge -- I'm not going to go

11 through these one at a time, but there are collection of

12 them, about 15 or 18, do you have any knowledge about any of

13 those transactions?

14 Mr. McGRATH:  Well, objection to the form of

15 the question.

16 MR. FEATHERSTONHAUGH:  I'll --

17 THE COURT:  Overruled.  I think the witness

18 understands.

19 A. I do not.

20 Q. You then talk about Firstline Sr. Trust 07, do you

21 see that?  That's on page 4, I believe.

22 A. Oh, yes.

23 Q. Do you have any knowledge as to the purpose of any

24 of these transfers?

25 A. I don't.
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 1 Q. You go from there to TDM Luxury Cruise Trust 07.

 2 That would be on page 5.  Do you see that?

 3 A. Yes.

 4 Q. And here, you, again, have a list of transfers.

 5 These are transfers being made by the Luxury Cruise Trust to

 6 other entities, is that correct?

 7 A. That's correct.

 8 Q. And there are 12 or 15 of them.  Do you have any

 9 knowledge about the purpose of these transfers?

10 A. I don't.

11 Q. Any knowledge as to who directed the transfers?

12 A. I don't.

13 Q. Any knowledge -- well, let me withdraw that.

14 You then go to the Firstline Sr. Trust 07 series

15 B.  Do you see that?

16 A. Yes.

17 Q. And there are a list of funding -- or of transfers

18 from that to McGinn, Smith Funding, do you see that?

19 A. Yes.

20 Q. And they were all made in late '07 or early '08?

21 A. That's right.

22 Q. And do you have any knowledge of the purpose of

23 those transfers?

24 A. No.

25 THE COURT:  Are there many left,
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 1 Mr. Featherstonhaugh?

 2 MR. FEATHERSTONHAUGH:  Quite a few, your

 3 Honor.

 4 THE COURT:  Can we ask a summary question?  I

 5 can probably predict the answer.

 6 MR. FEATHERSTONHAUGH:  Yes, we can.

 7 THE COURT:  Thank you.

 8 BY MR. FEATHERSTONHAUGH: 

 9 Q. Miss Daniello, the rest of your declaration goes

10 on for three or four pages showing transfers back and forth

11 between entities, is that correct?

12 A. That's correct.

13 Q. Do you have any personal knowledge as to the

14 reason for any of those transfers?

15 A. No.

16 Q. Do you have any knowledge which you acquired by

17 your review of records of any kind, electronic or paper, as

18 part of your investigation?

19 Mr. McGRATH:  Knowledge as to -- objection to

20 the form of the question.  Knowledge as to what?

21 BY MR. FEATHERSTONHAUGH 

22 Q. Any knowledge as to the purpose of these

23 transactions.

24 A. No.

25 Q. There is one specific paragraph I would like to
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 1 ask you about.  It's paragraph 25.  And I would ask you to

 2 take a look at it.  And I wonder if -- and this is the

 3 paragraph where you describe a transfer of $175,000 from the

 4 TDMM Cable Jr. Trust to the account of National Financial

 5 Services in the name of Lynn Smith, do you see that?

 6 A. Yes.

 7 Q. Could you take a look at your backup material,

 8 69A, and just tell me where you identified that transaction?

 9 A. I know it's a wire from Mercantile Bank that shows

10 the wire transfer.

11 Q. And do you have it there for me to look at?  Or

12 can you direct me to it in the exhibits your counsel has

13 supplied me?

14 A. Yes.  It's Bates stamp Merc 002661 through 2662.

15 Q. Well ... oh, here it is, 2661.  All right.  I'm

16 looking at Merc 2661 and 2662.  Is this the only document

17 you reviewed in identifying this transfer?

18 A. This would have identified it, but I probably

19 looked at it in conjunction with the statements, the bank

20 statements.

21 Q. Do you have those statements with you?

22 A. It would probably be included in my second

23 declaration with the backup material there.

24 Q. Well, you can certainly feel free to take a look

25 at that, if you would, and just call my attention to it.
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 1 That would be Exhibit 72.

 2 A. Stock account statement shows a receipt of 175,000

 3 on July 30
th

, 2009.

 4 Q. Did you also review the June '09 statement of Lynn

 5 Smith?

 6 A. The stock account, yes.

 7 Q. All right.  And did you review the June '09

 8 statement of TDMM Cable Funding?

 9 A. Yes, I would have looked at that.

10 Q. Can you tell me whether or not on June 5
th

, '09,

11 Lynn Smith transferred from her account in two wire

12 transfers the amounts of $50,000 and $316,000 to TDMM Cable

13 Funding?

14 A. June 5
th

 and what?

15 Q. It was the same date, two wires on the same date.

16 One for 316,000, one for 50,000.

17 A. 50,000 and 316,000?  On June 5
th

, '09?

18 Q. Yeah.

19 A. My spreadsheet shows two transfers to Shutts and

20 Bowen escrow and our community services on those dates for

21 those amounts.

22 Q. Do you know what -- where the monies -- do you

23 know what the purpose of those escrow accounts were for?

24 A. I don't.

25 Q. Did -- when you were preparing this ...
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 1 (Pause.  Speaking to counsel.) 

 2 BY MR. FEATHERSTONHAUGH: 

 3 Q. Could you take a look at Exhibit 76 in the large

 4 notebook in front of you?

 5 A. Okay.

 6 Q. Do you see that, Miss Daniello?  Have you looked

 7 at that before today?

 8 A. No, I have not.

 9 Q. When you were preparing your declaration, no one

10 showed you Exhibit 76?

11 A. No.

12 Q. Can you tell me what it is?

13 A. It's a promissory note.

14 Q. And the amount?

15 Mr. McGRATH:  Objection, your Honor.  The

16 document speaks for itself.

17 THE COURT:  Overruled.

18 A. $366,000.

19 Q. And can you tell me the date on it?

20 A. June 5
th,

 2009.

21 Q. Now, Miss Daniello, do you know whether or not --

22 well, first of all, I'll just ask ...  Do you have any idea

23 what the purpose of this loan was?

24 A. No.

25 Q. And do you know whether or not the hundred --
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 1 what's the date that the $175,000 was transferred to Ms.

 2 Smith?

 3 A. July 30.  July 30
th

, 2009.

 4 Q. And do you know whether that transfer was in

 5 partial repayment of the loan made by Lynn Smith to the

 6 cable company on June -- on or about June 5
th

, 2009?

 7 A. No.

 8 Q. So all you know is it was a transfer, is that

 9 right?

10 A. That's correct.

11 Q. Let's see if we can go to your second declaration,

12 which is in Exhibit 72, the supplemental declaration of

13 Roseann Daniello.  Do you see that?

14 A. Yes.

15 Q. Can you tell me why you prepared a supplemental

16 declaration?

17 A. To illustrate the transfers in and out of these

18 various accounts.

19 Q. Weren't these -- and you hadn't looked at these

20 accounts before when you did your initial declaration?

21 A. Not all of them.

22 Q. So would you describe for us again everything that

23 you did in preparing this declaration in terms of documents

24 you looked at, people you spoke to?  What research did you

25 do to prepare it?
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 1 A. I looked at the brokerage accounts.

 2 Q. When you say the brokerage accounts, could you be

 3 specific for us on this?

 4 A. Sure.  Brokerage accounts of Lynn Smith and the

 5 David and Lynn Smith irrevocable trust, there were

 6 statements at Bear Stearns, National Financial Services, RMR

 7 Capital Management.

 8 Q. Can you tell me for how many years you looked at

 9 the brokerage statement of Lynn Smith?

10 A. The stock accounts started December 2005, up until

11 April 2010.

12 Q. That's the period of time you reviewed, correct?

13 A. Yes.

14 Q. Do you have any idea when that account actually

15 started?

16 A. I don't.

17 Q. Did you make any effort to determine the length of

18 time that account had been in existence?

19 A. No.

20 Q. Did you make any effort to determine where the

21 monies that were in that account on the first date that you

22 reviewed it, where those monies had come from?

23 A. No.

24 Q. Oh.  Now please go ahead and continue the other

25 things you looked at.
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 1 A. Besides the brokerage account statements, there

 2 would be the wire transfers.  There were -- 

 3 Q. Well, where would you see the wire transfers?  Did

 4 you see them on the account statements or did you go back to

 5 the banks and get the actual wire instructions?

 6 A. They're noted on the bank statements, and the

 7 banks -- the brokerage firms also provided the wire

 8 transfers.

 9 Q. Okay.  Anything else?

10 A. If there was any checks paid or received.

11 Q. Checks paid or received, you reviewed the checks?

12 A. If we had them available.

13 Q. Do you know whether you had them available or not?

14 A. Well, not all of them.

15 Q. Which would imply some of them?

16 A. Some of them.  The brokerage firms didn't have

17 them all.

18 Q. All right.  Let's go to your exhibits then.  The

19 first exhibit ... I'm going to skip the first exhibit.  The

20 first exhibit refers to transfers in and out of the David

21 and Lynn Smith irrevocable trust account, is that right?

22 A. That's right.

23 Q. All right.  I'm going to leave that one.  The

24 second which I have says transfers to and from stock

25 account.  Do you see that?
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 1 A. Yes.

 2 Q. Whose stock account are we referring to?

 3 A. Lynn Smith.

 4 Q. And do we have an account number that we can tie

 5 this to that you reviewed?

 6 THE COURT:  Are you asking for the whole

 7 account number?

 8 MR. FEATHERSTONHAUGH:  No, just the last four

 9 digits would be fine, your Honor, I'm sorry.

10 A. 0916.  It may also relate to her -- oh, no, I'm

11 sorry.  That's right.

12 Q. Very well.  Now, from this exhibit, it appears you

13 started your review back in -- or at least you made your

14 first notation in September of '04, is that correct?

15 A. That's right.

16 Q. And you reviewed these -- did you know what the

17 period of time was that you reviewed this stock account for?

18 A. It started in December of '05.  These earlier

19 transfers come from another source.

20 Q. Could you tell us what that source was?

21 A. That's the David Smith account at M & T Bank.

22 Q. All right.  So this is a combination of reviewing

23 Mr. Smith's checking account?  Brokerage account?  What kind

24 of account?

25 A. It's a checking account.

BONNIE J. BUCKLEY, RPR, CRR

UNITED STATES COURT REPORTER - NDNY

REDACTED



DANIELLO - CROSS - FEATHERSTONHAUGH

   122

 1 Q. So then this first entry, on 9/3/04 there's a

 2 transfer to David Smith from the stock account of Lynn Smith

 3 in the amount of $5,000, is that right?

 4 A. That's right.

 5 Q. And, again, let me just ask you, in summary

 6 fashion, in connection with these transfers, do you have any

 7 knowledge as to the purpose of any of these transfers from

 8 Exhibit 2 through the remainder of your declaration?

 9 A. Only if it was noted in the description column on

10 the statement.

11 Q. And if it was noted in the description column on

12 the statement, was that, in turn, noted on your exhibit?

13 A. It was.

14 Q. Very well.  So the first five entries -- or first

15 four entries here that we see on Exhibit 2 are simply

16 transfers that are cases where Mrs. Smith took money out of

17 out of her account and delivered it to Mr. Smith's accounts,

18 right?

19 A. Yes.

20 Q. Those aren't meant to indicate that Mr. Smith was

21 giving any money to Mrs. Smith?

22 A. Well, it was Lynn Smith's to David Smith.

23 Q. To David Smith, right?

24 A. Yes.

25 Q. Okay.  And that's also true of the fifth entry, is
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 1 that correct?  That's a little harder for me to understand,

 2 frankly.  Maybe you can explain that one to us.  It says

 3 check received, pay David Smith, funds to Lynn Smith.  Can

 4 you tell us what you're describing there?

 5 A. Sure.  There was a check received into Lynn

 6 Smith's account for $10,000, and it came from David Smith.

 7 Q. Okay.  And that was in January of 2006?

 8 A. Yes.

 9 Q. Right?  When we see a -- here's an example of one

10 on this first page in February of '06, we see a payee

11 account, source account, this one is Exchange Boulevard, and

12 there's an entry of $200,000, it says funds from Lynn Smith.

13 Can you tell me what that's intended to tell us?

14 A. It was just a transfer of money from Lynn Smith to

15 Exchange Boulevard on February 13, '06.

16 Q. Can you tell us who Exchange Boulevard is?

17 A. I don't know.

18 Q. Do you know if they were a company affiliated with

19 McGinn, Smith & Company?

20 A. I'm not sure if it was affiliated or another

21 investment, I don't know.

22 Q. I was about to ask that.  Do you know whether this

23 was an investment or not?

24 A. If it wasn't noted on the statement or wire

25 transfer, I don't know.
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 1 Q. So can you tell me anything at all other than what

 2 I can see here about this 2/13/06 entry with regard to

 3 Exchange Boulevard?

 4 A. Nothing further.

 5 Q. Go down to the bottom of that page and I see an

 6 entry on October 4
th

, 2006.  And tell me if I'm reading

 7 that correctly.  It appears that Mr. McGinn, Mr. Timothy

 8 McGinn deposited or paid to Mrs. Smith the sum of $85,000.

 9 A. That's right.

10 Q. Do you know if that payment from Mr. McGinn was in

11 partial payment of a loan that Mrs. Smith had made to him?

12 A. There was nothing noted on the check.  I don't

13 know.

14 Q. And you looked at the check?  There was nothing

15 noted and you didn't ...

16 A. Yes.

17 Q. I wonder if I can show you something just to the

18 refresh your recollection.  (Handed to witness.)

19 Mr. McGRATH:  Your Honor, could I get a copy

20 of that?

21 MR. FEATHERSTONHAUGH:  Sure.  It's a copy of

22 Mr. McGinn's check, the $85,000 check.  I just want to see

23 if it jogs her memory as to what's on the memo line.

24 A. I don't know why it's not on the spreadsheet, but

25 it looks like interest and principal.
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 1 Q. Would there have been any reason that you would

 2 have left a notation "interest and principal" off of the

 3 spreadsheet?

 4 A. No.  Usually I put what's in there.

 5 Q. Oh.  Going back to the exhibit, I'm going to turn

 6 the page so I guess the pages aren't numbered, so it's still

 7 Exhibit 2, but we'll be starting with December 27, 2006.  Do

 8 you see that as the first entry?

 9 A. Yes.

10 Q. Okay.  I see the next entry is on 5/14/07, a

11 payment from Mr. McGinn.  Do you see that one?

12 A. Yes.

13 Q. And what's the amount of that one?

14 A. 100,000.

15 Q. And if there had been a notation on the memo line

16 that this was a loan, would you have noted it in the

17 exhibit?

18 A. I believe I would have.

19 MR. FEATHERSTONHAUGH:  If I may approach once

20 more, your Honor.

21 BY MR. FEATHERSTONHAUGH 

22 Q. Let me see if this jogs your memory.

23 Mr. McGRATH:  May I just see it for a moment?

24 (Pause.) 

25 A. Okay.  It says loan.
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 1 Q. Now, I -- listen, I understand you reviewed

 2 hundreds of pages of documents and lots of checks and all

 3 that, but in general terms, you testified specifically to

 4 Mr. McGrath, I think.  Are you still sure that all of your

 5 entries here are accurate?

 6 A. I believe they were.

 7 Q. Can I ask you to look a little farther down to the

 8 November 29
th

, 2007 transfer, McGinn, Smith Funding LLC,

 9 $375,000.  Do you see that one?

10 A. What's the date?

11 Q. It looks like November 29
th

, 2007.

12 A. Okay.

13 Q. And, again, just so -- that's money that was

14 leaving Lynn Smith's account, right, going somewhere else?

15 A. Yes.

16 Q. And you'll look shortly after that, on 12/20/2007,

17 you'll see a transfer from David Smith to Lynn Smith of

18 $380,000?

19 A. Yes.

20 Q. Do you have any knowledge of whether or not those

21 amounts are related -- or those transactions are related?  I

22 apologize.

23 A. I do not.

24 Q. Do you know whether the $375,000 was made as a

25 loan from Lynn Smith to McGinn, Smith Funding?
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 1 A. I don't have knowledge of it.

 2 Q. And -- well, we'll move to that later.

 3 MR. STOELTING:  Can I see the document you

 4 showed the witness?

 5 MR. FEATHERSTONHAUGH:  I thought I gave it to

 6 you.

 7 MR. STOELTING:  There were two.

 8 MR. FEATHERSTONHAUGH:  Here.  (Pause.)

 9 You've successfully broken my train of thought.  All right.

10 BY MR. FEATHERSTONHAUGH 

11 Q. We were at the loan -- or we were at the $375,000

12 transaction.  Look at the bottom of that page, if you would.

13 There are three large sums -- or two large sums, rather,

14 going to McGinn, Smith Advisory LLC.  Do you see that?

15 A. Yes.

16 Q. And those two amounts aggregate about a million

17 two hundred thousand dollars?

18 A. Mm-hmm.  Yes.

19 Q. And, again, that was money going from Lynn Smith

20 elsewhere, correct?

21 A. Correct.

22 Q. Do you know if that money was forwarded as an

23 investment or not?

24 A. I don't know for sure, but the $554,437 entry, the

25 description says is for Pine Street Capital Partners.
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 1 Q. And are you familiar with Pine Street Capital

 2 Partners?

 3 A. Through the course of the investigation.

 4 Q. Yes.  I'm -- I didn't mean --

 5 A. Yes.

 6 Q. -- prior to that.  And you've heard it -- were you

 7 in the courtroom this morning when it was being described as

 8 to what it was?

 9 A. No.

10 Q. Well, do you know what Pine Street Capital

11 Partners was?

12 A. I just know it's a related entity.

13 Q. So you don't know anything about it being an

14 investment fund?

15 A. I mean I'm assuming it is from the description

16 here, but that's all I can say about it.

17 Q. All right.  Do you know, do you know whether the

18 SEC today stipulated to have it removed from the

19 receivership?

20 A. No, I did not.

21 Q. There are two checks noted at the beginning of the

22 next page, on January 16, 2009.  Do you see those?

23 A. Yes.

24 Q. And here, you have noted the source account.  In

25 the first case you have called it Pine Street Principal, and
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 1 in the second place Pine Street Rtn Invd Cap.  Do you see

 2 that?

 3 A. Yes.

 4 Q. Do you know what you meant by those two notations?

 5 A. Those notations were taken directly from the

 6 account statements.

 7 Q. Okay.  Do you know what they meant on the account

 8 statements?

 9 A. I guess some sort of the principal and a return on

10 investment.

11 Q. Pine Street return investment capital maybe?

12 Mr. McGRATH:  Objection.

13 THE COURT:  No, overruled.

14 A. I can assume, yeah, that it means investment

15 capital.

16 Q. Well, do you know whether those two amounts of

17 money were anything other than a return to Mrs. Smith on her

18 investment in Pine Street Capital Partners that we just

19 talked about?

20 A. No, I don't.

21 Q. Do you know -- all right.  You have no other

22 knowledge about Pine Street Capital Partners and how it

23 treated its investors?

24 A. No.

25 Q. Do you know who Capital Center Credit Corporation
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 1 is?

 2 A. It's another entity, but I don't have any other

 3 knowledge.

 4 Q. Do you know whether or not Lynn Smith invested her

 5 money in Capital Center Credit Corporation?

 6 A. I've seen transfers to Capital Center, but I don't

 7 know what the purpose was.

 8 Q. There, again, are any number of transfers from

 9 Lynn Smith to David Smith, is that correct?

10 A. Yes.

11 Q. And do you have any knowledge as to the purpose of

12 those transfers?

13 A. No.

14 Q. And you've indicated you -- these are all the

15 transfers you found after reviewing approximately five years

16 of records?

17 A. Yes.  These are statements and wire transfer

18 records.

19 Q. Exhibit 3 -- well, let me ask one wrap-up

20 question.  With regard to the brokerage account, I take it

21 that of all of the rest of those transactions I haven't

22 asked you about, do you have any direct knowledge as to the

23 purpose, direction, anything else about those transfers, or

24 is it just a list of the transfers?

25 A. It's a list of transfers.
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 1 Q. Let's take a look, if we could, at the checking

 2 account, which is Exhibit 3.  And, here, you start on

 3 July 1
st

 of 2009, is that correct?

 4 A. Yes.

 5 Q. And the last notation you make is January 15
th

,

 6 2010.  Can you tell me what records were reviewed to prepare

 7 this exhibit?

 8 A. This was the Lynn Smith checking account at Bank

 9 of America.

10 Q. Okay.  The first check seems to be from a joint

11 account labeled David and Lynn Smith, is that correct?

12 A. That's correct.

13 Q. Did you review the records of that account also?

14 A. To find the corresponding transfer, but not -- I

15 didn't look at that account in full, no.

16 Q. If -- do you know -- you then list a series of

17 transfers from McGinn, Smith payroll, David Smith, into the

18 account.  Do you see that?

19 A. Yes.

20 Q. Do you know if those transfers represented David

21 Smith's salary?

22 A. That's what it appears to be.

23 Q. Now, you said transfers to and from the checking

24 account.  I only see one transfer from the checking account

25 noted on this exhibit.  It's dated January 13, 2010.  Am I
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 1 reading that correctly?  This was a transfer from Lynn

 2 Smith's checking account to McGinn, Smith Advisors LLC?

 3 A. That's correct.

 4 Q. And these are all the transfers to and from the

 5 checking account?

 6 A. These are selected transfers.

 7 Q. Is there some reason you didn't note that on the

 8 exhibit?

 9 A. No.

10 Q. Do you have the checking account records with you?

11 A. The ones that correspond to these entries.

12 Q. But not the others?

13 A. No.

14 Q. Do you remember any of them?

15 A. The other entries?

16 Q. Yeah, the other transfers.

17 A. I don't -- all sorts of entries.  Household

18 expenses, things like that.

19 Q. There were things like groceries and lawn service

20 and garbage pickup, mortgage payments?

21 A. Yes.

22 Q. All of the normal expenses that a family pays to

23 get on with the chores of daily living?

24 Mr. McGRATH:  Objection to the form of the

25 question.
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 1 THE COURT:  Overruled.

 2 A. Yes, that's what it appeared to have been.

 3 Q. Do you know how many of those entries are -- where

 4 you selected 12 or 18 entries to produce for us, do you know

 5 how many you didn't produce?

 6 A. I don't know.  I just know it went up to

 7 April 2010.  So ...

 8 Q. It's fair to say that it's dozens, isn't it?

 9 A. Sure.

10 Q. The last exhibit is transfers to and from the IRA

11 account, is that correct?

12 A. That's correct.

13 Q. When you say the IRA account, don't both

14 Mrs. Smith and Mr. Smith have an IRA account?

15 A. I was referring to the Lynn Smith IRA account.

16 Q. Okay.  Did you review the Dave Smith IRA account?

17 A. I'm sorry?

18 Q. Did you review a Dave Smith IRA account also?

19 A. No, not for this purpose.

20 Q. There are two entries here, one in '06 and one in

21 '07, where Dave Smith put funds, in one case $4,500, the

22 other case $5,000, into Lynn Smith's IRA account; is that

23 correct?

24 A. Yes.

25 Q. Do you know whether or not from your review of the
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 1 documents, including the documents from Lynn Smith's

 2 brokerage account, whether or not there were years when

 3 Mrs. Smith made the IRA contributions to her and her

 4 husband's account?

 5 A. I believe she did.

 6 MR. FEATHERSTONHAUGH:  I have no further

 7 questions.

 8 THE COURT:  Thank you.  Miss Dunn?

 9 MISS DUNN:  Thank you, your Honor.

10 CROSS-EXAMINATION BY MS. DUNN: 

11 Q. Good afternoon, Miss Daniello.

12 A. Good afternoon.

13 Q. I want to take you to Exhibit 1 of your

14 supplemental declaration, your chart entitled deposits and

15 withdrawals from the David and Lynn Smith irrevocable trust

16 account.

17 A. Okay.

18 Q. Can you tell me when that chart was prepared?

19 A. I think a few weeks ago.

20 Q. Okay.  And you signed your supplemental

21 declaration last week on June 2
nd

, is that correct?

22 A. Yes.

23 Q. Okay.  Did you update your chart prior to signing

24 the declaration?

25 A. No.  I just went through, obviously, April 15
th
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 1 here.

 2 Q. Okay.  So you didn't bother to verify the

 3 information in the chart prior to signing this declaration?

 4 Mr. McGRATH:  Objection.  Form of the

 5 question, your Honor.  Argumentative.

 6 THE COURT:  Overruled.

 7 A. No, I didn't update it.

 8 Q. And turning to the chart, there's an entry about

 9 four lines down, for April 18, 2005.  Can you read what that

10 entry says?

11 A. Check paid to David Smith for $2,300.

12 Q. In the course of your examination of documents and

13 your preparation of the chart, did you do any investigation

14 as to what that $2,300 may have represented?

15 A. I believe, if I recall, it was related to taxes.

16 Q. Do you know that David Smith paid $2,300 toward

17 the trust taxes on April 18
th

, 2005?

18 A. That sounds correct.

19 Q. All right.  And the day before you signed this

20 declaration, your colleague, Miss Mehraban took the

21 deposition testimony of the trustee on this account, Thomas

22 Urbelis.  Were you aware of that?

23 A. Yes.

24 Q. And are you aware that in his deposition,

25 Mr. Urbelis testified that Mr. Smith wrote a check to

BONNIE J. BUCKLEY, RPR, CRR

UNITED STATES COURT REPORTER - NDNY



DANIELLO - CROSS - DUNN

   136

 1 Mr. Urbelis' law firm in the amount of $2,300 in April 2005?

 2 A. I'm not aware that he testified to that.

 3 Q. Are you aware that he wrote a check to

 4 Mr. Urbelis' law firm in April 2005 for $2,300?

 5 A. I believe I saw the check.

 6 Q. And a check written to Urbelis, Fieldsteel, is

 7 that correct?

 8 A. I'm sorry?

 9 Q. Was the check written to Urbelis, Fieldsteel?

10 A. I think that's correct.

11 THE COURT:  If you have stickers and mark

12 whatever exhibits you want to use.

13 MISS DUNN:  Okay.  I want to show this to the

14 witness and --

15 THE COURT:  Well, you better --

16 MISS DUNN:  You want it marked?

17 THE COURT:  It needs to be marked.  (Pause.)

18 This is for all counsel.  If you have any exhibits, please

19 premark them.

20 MISS MEHRABAN:  I believe it's Plaintiff's

21 Exhibit 90, if you want it.

22 BY MISS DUNN: 

23 Q. Miss Daniello, showing you what's been marked as

24 Intervenor Exhibit 1, which is a grouping of five pages, can

25 you take a look at those documents?  Are those documents
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 1 which you reviewed in the course of your investigation and

 2 preparation of your chart?

 3 A. Yes.

 4 Q. What are those documents?  Can you describe those

 5 documents?

 6 A. They appear to be reimbursing David Smith for

 7 taxes he paid for this trust account, in the amount of

 8 $2,300.

 9 Q. And then in the last page, is that a check from

10 Bear Stearns?

11 A. Yes.

12 Q. In the same amount?

13 A. Yes.

14 Q. And who's the check payable to?

15 A. To David Smith.

16 Q. And do you see the letter with the breakdown

17 between the two payments of $1,800 and $500?

18 A. Yes.

19 Q. And can you read that letter?

20 A. Dear Mr. Urbelis:  Please find the enclosed check

21 in the amount of .  This check represents payment for

22 the 2004 taxes for the David and Lynn Smith irrevocable

23 trust as follows:   federal taxes.  New York

24 State taxes.

25 Q. Okay.  So, given that you had this documentation
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 1 when you prepared your chart, is there a reason why you

 2 didn't list the description of the in the chart?

 3 A. I don't know what the reason is.

 4 Q. Would you agree with me that the  withdrawn

 5 from the check -- from the trust account, as indicated in

 6 your chart, was paid in taxes by David Smith?

 7 A. Yes.

 8 Q. Okay.  Let's see.  Continuing down on your chart,

 9 the first and third entries on the chart, withdrawals in the

10 amount of $100,000, $300,000, do you know what those

11 withdrawals were?

12 A. Only what was noted on the account statements, to

13 purchase Pine Street Capital Partners.

14 Q. Okay.  So those amounts indicate the trust

15 acquisition of an interest in Pine Street Capital Partners?

16 A. It appears to be.

17 Q. Okay.  And did you know when you prepared your

18 chart that the trust acquisition of this interest also

19 obligated it to make capital cash calls to Pine Street

20 Capital Partners upon demand?

21 A. I did not know.

22 Q. Okay.  About halfway down the page, you made an

23 entry dated December 20
th

, 2006, indicating a wire

24 transfer to Pine Street Capital Partners in the amount of

25 $129,678.  Do you see that entry?
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 1 A. Yes.

 2 Q. And can you read the notation in the box to the

 3 right of that dollar amount?

 4 A. 55,576, September 2006 call.  74,102,

 5 December 2006.

 6 Q. Now, the account statement for the trust did not

 7 include that notation next to the 129,678, did it?

 8 A. It was either in the statement or in the wire

 9 transfer records.

10 Q. Do you have the backup with you?

11 A. I do.

12 Q. Okay.  Can you point to me where that is indicated

13 on either of those two documents?

14 A. Okay.  It's on the second page of -- there's a

15 printout of wire transfers I received from National

16 Financial Services.  Sort of halfway through the stack.

17 Q. Can you identify the page on the account?

18 A. There's actually no page number.  It's got gray

19 shading on some of it.

20 Q. Can I see it?  (pause.)

21 All right.  Is it your testimony that the same

22 document from NFS for the June 2006 wire transfer in the

23 amount of $83,830 did not have a similar notation from NFS?

24 Mr. McGRATH:  I'm going to object to the form

25 of the question, your Honor.  I think --
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 1 THE COURT:  I understand.  Are you referring

 2 to Exhibit 1, the backup document, or both?

 3 MISS DUNN:  I'm referring to what she's

 4 referring to.  I just got -- 

 5 THE COURT:  That doesn't answer the question.

 6 MISS DUNN:  I just got it for the first time

 7 during her direct.

 8 Mr. McGRATH:  Well...

 9 THE COURT:  You're asking her the contents of

10 something.  What are you asking her the contents of?

11 MISS DUNN:  All right.  I'll withdraw the

12 question.

13 THE COURT:  Thank you.

14 BY MISS DUNN: 

15 Q. Miss Daniello, in the course of your

16 investigation, did you have any information to indicate the

17 reason for the transfer of $83,830, on June 30
th

, 2006,

18 for the party to whom it was transferred?

19 A. That was a check paid.  We did not have the check,

20 and the purpose wasn't noted on the statement.

21 Q. All right.  Are you aware that the -- the trust

22 investment in Pine Street Capital Partners required it to

23 pay a cash call in June 2006?

24 A. I'm not aware.

25 Q. Are you aware that the trust, in fact, paid
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 1 $83,830 to Pine Street Capital Partners in response to a

 2 cash -- capital cash call in June 2006?

 3 A. I don't know.

 4 Q. All right.  And there's another entry in 2006 on

 5 your chart, April 18, 2006, there's a notation of a wire

 6 transfer to David Smith in the amount of $92,105.  Did you

 7 do any investigation to determine what the purpose of that

 8 transfer was?

 9 A. Aside from looking at the wire transfers, no.

10 Q. You obtained records from M & T Bank for the

11 purpose of preparing this chart, didn't you?

12 A. No.  For this I looked at simply the trust account

13 documents.

14 Q. But in the backup documentation, to support your

15 declaration, do you have documents from M & T Bank?

16 A. I do.  As they relate to the specific

17 transactions.

18 Q. And do you have documents from M & T Bank relating

19 to David Smith's checking account?

20 A. Yes.  As it relates to these.

21 Q. Did you look at checks paid out of David Smith's

22 checking account at any time following the date of that wire

23 transfer in the amount of $92,105?

24 A. Did I look at any checks after that?

25 Q. Did you look at the checks paid section of David
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 1 Smith's bank statement for the period following April 18,

 2 2006?

 3 A. No.

 4 Q. Okay.  Is there a reason you didn't obtain the

 5 bank records for the corresponding bank account into which

 6 that money was deposited?

 7 A. Well, for this I was just looking at the trust

 8 documents and trying to find the opposite side of the

 9 transactions.  So I didn't do a full analysis into that

10 account.

11 Q. Wouldn't the opposite side of the transaction show

12 where the money went?

13 A. It would just show the money that was received or

14 paid.

15 Q. So one side of the transaction would show money

16 coming out of the trust account, correct?

17 A. Right.

18 Q. And the other side of the transaction would show

19 where the money went, isn't that correct?

20 A. Right.

21 Q. And would there not be a third side of that

22 transaction, showing where the money went after it was

23 deposited into David Smith's checking account?

24 Mr. McGRATH:  Objection.

25 THE COURT:  Sustained.  I think there's a
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 1 point here, but let's get to it.

 2 MISS DUNN:  All right.

 3 BY MISS DUNN: 

 4 Q. Miss Daniello, were you aware that the day before

 5 you signed this declaration, the trustee for this account,

 6 Tom Urbelis, verified that he wired -- he authorized a wire

 7 of $92,105 to David Smith's checking account on that date?

 8 A. No.

 9 MISS DUNN:  Your Honor, if you could indulge

10 me.  I want this marked Intervenor 2.

11 BY MISS DUNN: 

12 Q. Miss Daniello, I'm showing you what has been

13 marked Plaintiff's Exhibit 20A for identification.

14 THE COURT:  Is this among the Plaintiff's

15 Exhibits?

16 MISS DUNN:  I believe it is.  It was produced

17 to us as an exhibit.

18 THE COURT:  Hold on.

19 MR. STOELTING:  I don't know what it is.

20 THE COURT:  Where did you get the number 20A?

21 MISS DUNN:  It was from the deposition

22 transcript of Thomas Urbelis.

23 THE COURT:  Well, the plaintiff in this case

24 is the SEC.  Are you offering their exhibit?

25 MISS DUNN:  Yes.
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 1 THE COURT:  And it's 20A in their binder?

 2 MISS DUNN:  No.  It was from the deposition.

 3 THE COURT:  It can't be an Exhibit Number

 4 because it will be a duplicate of what's in the binder.

 5 This is Intervenor Exhibit 2.

 6 MISS DUNN:  Okay.  I'll withdraw that.

 7 BY MISS DUNN: 

 8 Q. Miss Daniello, I'm handing you what's been marked

 9 as Intervenor Exhibit 2.  Can you take a look at those

10 pages?

11 MR. FEATHERSTONHAUGH:  Your Honor, I would

12 just ask Miss Dunn to speak up, because I can't hear her.

13 MISS DUNN:  Oh, certainly.

14 Mr. McGRATH:  I'm sorry, your Honor.  Can I

15 at least see what she's showing her?  I just can't -- 

16 THE COURT:  There's nothing to respond to.

17 She's just showing the witness to the exhibit.

18 Mr. McGRATH:  I may have an objection I

19 should say.

20 THE COURT:  She hasn't done anything with it

21 yet.  There's nothing to object to yet.  She hasn't even

22 shown it to the witness yet.

23 MISS DUNN:  And I provided copies to

24 Mr. Stoelting before we started this afternoon.

25 THE COURT:  Show it to the witness and then
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 1 ask the question.

 2 BY MISS DUNN: 

 3 Q. Miss Daniello, what are these documents?

 4 A. They appear to be checks from David Smith for

 5 various tax obligations.

 6 Q. And starting with the first page, who is the --

 7 what is the date on the check?

 8 A. April 17, 06.

 9 Q. And who's the payee?

10 A. U.S. Treasury.

11 Q. What's the amount on the check?

12 A. .

13 Q. And is there a notation on the memo line of the

14 check?

15 A. I can't read the first word but I think it says

16 2006 estimated.

17 Q. All right.  And on the second page, what's the

18 date of that check?

19 A. April 17, '06.

20 Q. And who is the payee?

21 A. New York State income tax.

22 Q. What's the amount of the check?

23 A.

24 Q. Is there a notation on the check?

25 A. Looks like '06 estimated.
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 1 Q. All right.  And on the third page?  What's the

 2 date of that check?

 3 A. April 17, '06.

 4 Q. The payee on the check?

 5 A. U.S. Treasury.

 6 Q. What's the amount of the check?

 7 A.

 8 Q. Is there a notation on the check?

 9 A. Looks like IRR trust.

10 Q. And the fourth page.  What's the date of that

11 check?

12 A. April 17, '06.  New York State income tax,

13

14 Q. Is there a notation on the memo line?

15 A. Looks like IRR trust.

16 Q. And are all of these checks written on David

17 Smith's account at M & T Bank?

18 A. Yes.

19 Q. And you said -- did you give me a reason why you

20 didn't obtain the checks from M & T Bank related to David

21 Smith's account for the time period in question?

22 A. We have all those checks.  We haven't fully

23 analyzed everything yet.

24 Q. So you have these checks in the possession of the

25 SEC?
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 1 A. We -- I assume we have them.

 2 Q. Okay.  Do you know what -- if you added these four

 3 checks, do you know what the total is?

 4 A. No, I don't.

 5 Q. Would you like a calculator or would you trust me

 6 if I tell you it's $92,195?

 7 A. Okay.

 8 Q. Does that sound about right?

 9 A. Yes.

10 Q. About three quarters of the way down your chart

11 there's an entry for April 15, 2008, indicating a wire

12 transfer to David Smith in the amount of $110,636.  Do you

13 see that entry?

14 A. Yes.

15 Q. Do you know what that money was used for?

16 A. I don't believe so.

17 Q. Did you obtain any documents from either M & T

18 Bank, the Internal Revenue Service, or the New York State

19 Department of Tax and Finance to determine whether that

20 amount of money was paid in April 2008 on behalf of this

21 irrevocable trust?

22 A. I haven't seen any such documents.

23 Q. Did you request any?

24 A. The M & T records were requested.  Not -- I don't

25 believe the tax -- I'm not sure.
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 1 Q. Did you contact the trustee for this trust, Thomas

 2 Urbelis, and request copies of the tax returns for 2006 or

 3 2008?

 4 A. Not personally.  I didn't do it.

 5 Q. Did you communicate with anybody concerning the

 6 tax liabilities of the trust?

 7 A. No, I did not.

 8 Q. Were you aware when you prepared your chart that

 9 the trustee Thomas Urbelis authorized in writing the

10 transfer of $110,636 to David Smith for the payment of taxes

11 for the trust?

12 A. No, I wasn't aware.

13 Q. And in 2009, turning to the entries on the -- the

14 two entries on April 13, 20009, your chart shows two

15 separate withdrawals from the trust account, one in the

16 amount of $32,987, one in the amount of $8,570.  Do you see

17 those entries?

18 A. I do.

19 Q. Are you aware that on April 13
th

, 2009, Thomas

20 Urbelis requested that checks be issued in those amounts to

21 the United States Treasury and New York State Income Tax

22 Department?

23 A. I was not aware.

24 Q. If you were aware of that, would that explain in

25 your mind the reason for those withdrawals from the trust
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 1 account?

 2 Mr. McGRATH:  Objection.

 3 THE COURT:  Overruled.

 4 A. Well, it would indicate a reason, yes.

 5 Q. And were you aware that on April 15
th

, 2010,

 6 Lynn Smith wrote checks from her checking account to pay

 7 taxes for this irrevocable trust?

 8 A. I was not aware.

 9 Q. Miss Daniello, were you aware or did you learn in

10 the course of your investigation that David Smith made other

11 payments to pay the taxes for this trust during its

12 existence?

13 A. No.

14 Q. Were you aware that on occasion he was not

15 reimbursed by the trust for any of those payments?

16 A. No.

17 MISS DUNN:  I have nothing further, your

18 Honor.

19 THE COURT:  Are you -- the SEC has made good

20 that they're offering their binders of exhibits in this

21 hearing in evidence.  You've identified two intervenor

22 exhibits and questioned this witness.  Are they being

23 offered?  I just need to know for the record.

24 MISS DUNN:  Yes.  I will offer them, your

25 Honor.
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 1 THE COURT:  All right.  We'll include that in

 2 the group we'll address at the end of the hearing.

 3 Any redirect?

 4 Mr. McGRATH:  Yes, your Honor, just briefly.

 5 REDIRECT EXAMINATION BY MR. McGRATH: 

 6 Q. Miss Daniello, can you turn to Exhibit 76, which

 7 you were shown and your attention was directed to by

 8 Mr. Featherstonhaugh earlier on in your examination.  Do you

 9 have that in front of you?

10 A. Yes.

11 Q. All right.  Is that the promissory note that you

12 were asked questions about?

13 A. Yes.

14 Q. Would you turn to the last page of that document?

15 THE COURT:  What's the exhibit again?

16 Mr. McGRATH:  Seventy-six, your Honor.

17 BY Mr. McGRATH: 

18 Q. Is there a signature line there?

19 A. Yes.

20 Q. Has anybody placed a signature on that document?

21 A. No, there's no signature.

22 Q. All right.  Secondly, with respect to all four of

23 the exhibits that are attached to your supplementary

24 declaration, Exhibit 72, do you have 72 in front of you?

25 A. Yes.
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 1 Q. Would you go to the last column for each of those

 2 exhibits, and is it correct that they're each entitled

 3 description from account statements or wire transfer

 4 records?

 5 A. Yes.

 6 Q. Do any of those four columns indicate that you're

 7 purporting to put down information that was on checks?

 8 A. No, they don't.

 9 Q. And, finally, with respect to Exhibit 3 of that

10 declaration, which is entitled transfers to and from the

11 checking account.  You were asked a series of questions

12 about certain items that were contained in that checking

13 account that you did not list in this chart, correct?  And

14 you testified that in fact you didn't list every item from

15 the bank statements in the chart?

16 A. Yes, that's correct.

17 Q. What criteria did you use to determine what to

18 include and not include in Exhibit 3?

19 A. This was basically the payroll account from David

20 Smith, any David or Lynn Smith account, as well as any MS

21 entity, McGinn, Smith entity.

22 Q. Is that all you were purporting to list in here?

23 A. Yes.

24 Mr. McGRATH:  Nothing further, your Honor.

25 THE COURT:  Any recross?
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 1 MR. FEATHERSTONHAUGH:  Nothing, your Honor.

 2 THE COURT:  Mr. Dunn -- Miss Dunn, any

 3 recross?

 4 MISS DUNN:  No, your Honor.

 5 THE COURT:  Okay.  You may step down.

 6 We'll take our -- take an afternoon recess at

 7 this time, fifteen minutes.

 8 Before we do, as to scheduling, does anybody

 9 disagree we're not going to finish today?  Mr. Stoelting,

10 since you are -- you stated your hope yesterday, I'll make

11 you go first.

12 MR. STOELTING:  I've abandoned that hope.

13 MR. FEATHERSTONHAUGH:  Your Honor, I'm quite

14 sure we won't.  Mr. Stoelting and I conferred at the break,

15 and even tempering his optimism, I think perhaps --

16 THE COURT:  I think you've killed his

17 optimism.

18 MR. FEATHERSTONHAUGH:  -- if we start at

19 we'll be done by lunchtime tomorrow, but not before.

20 THE COURT:  Just for scheduling, we'll go to

21 whoever is on the stand at 5:00 as long after 5:00 it takes

22 to finish whatever witness on the stand.  And then adjourn

23 until tomorrow morning at 9 or 9:15 tomorrow, whatever time

24 we settle on.

25 MISS DUNN:  Your Honor, may I inquire, is

BONNIE J. BUCKLEY, RPR, CRR

UNITED STATES COURT REPORTER - NDNY



   153

 1 there any limitation how far after 5:00 we would go?

 2 Because I will need to make some backup child care

 3 arrangements depending on how far into the evening we go.  

 4 THE COURT:  (talking.)  

 5 MISS DUNN:  (crosstalk.)  Which is fine, I

 6 can do that.

 7 THE COURT:  No, I wouldn't expect it would go

 8 past 5:15, 5:20.  I appreciate your difficulties.  And

 9 you're not the only one in the courtroom with similar

10 logistical issues here.  So we'll -- we won't go much past

11 that.  If that answers your questions.

12 MISS DUNN:  Thank you, your Honor.

13 MR. STOELTING:  Your Honor, if I may.

14 THE COURT:  Yes.

15 MR. STOELTING:  I have received from counsel

16 the declarations of Mr. McGinn and Mr. Smith with the

17 attachments, and we're prepared to accept these and offer

18 them as the next two plaintiff's exhibit.  I think we would

19 designate the declaration of David Smith as Plaintiff's 128

20 and the McGinn declaration as Plaintiff's 129.  If that

21 would be acceptable.

22 THE COURT:  The procedure is acceptable.  I

23 don't know if there's objections to those or not.  Somebody

24 is sneaking up behind you again, Mr. Stoelting.

25 MR. FEATHERSTONHAUGH:  I simply haven't had
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 1 an opportunity to look at it yet, your Honor.

 2 THE COURT:  I'm not going to rule on

 3 objections until, as I said, the conclusion of the hearing

 4 so...

 5 MR. FEATHERSTONHAUGH:  Right.

 6 THE COURT:  These are simply being

 7 designated, and we'll address them at that time.

 8 MR. KOENIG:  Only if you have any questions,

 9 your Honor, but I've spoken to both counsel and they agree

10 to incorporate the documents.

11 THE COURT:  All right.  With that, we'll take

12 our recess.  Thank you.

13 (Brief recess at 3:40 PM.)

14 (Court reconvened at 3:55 PM.)

15 THE COURT:  Call your next witness, please.

16 MISS MEHRABAN:  Going to call Bernard Malmud.

17

18

19

20

21

22

23

24

25
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 1 BERNARD MALMUD, 

 2 having been duly sworn by the Clerk of the Court, was 

 3 examined and testified as follows: 

 4 THE CLERK:  Thank you.  If you'll please take

 5 the witness stand.

 6 This is Bernard Malmud, M-A-L-M-U-D.

 7 DIRECT EXAMINATION BY MS. MEHRABAN: 

 8 Q. Good afternoon, Mr. Malmud.

 9 A. Good afternoon.

10 Q. Where do you live?

11 A. I live up in Grafton, New York.

12 Q. Do you have any formal education after high

13 school?

14 A. No, I do not.

15 Q. Are you currently working?

16 A. I'm retired, but I work part time.

17 Q. Where do you work?

18 A. At St. Mary's Hospital in Troy.  Known as Seton

19 Health.

20 Q. What do you do?

21 A. Transporter, aide.

22 Q. What is that?

23 A. I pick up patients.  If they need to be wheeled

24 over in a wheelchair, I'll wheel them back.  And I enter

25 their information into a computer.
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 1 Q. How long have you worked there?

 2 A. It's about seven years now.

 3 Q. And when did you retire?

 4 A. Probably about nine years ago.

 5 Q. Okay.  Before you became a transporter's aide,

 6 what did you do?

 7 A. I was a wholesale salesman for a pharmacy.

 8 Pharmaceuticals.

 9 Q. At any time in your career did you ever earn over

10 $200,000 a year?

11 A. No.

12 Q. And did you ever have over a million dollars,

13 including your home?

14 A. I wished, but the answer is no.

15 Q. Were you a client of McGinn, Smith?

16 A. I beg your pardon.

17 Q. Were you a client of McGinn, Smith?

18 A. Yes.

19 Q. When did you become a client of McGinn, Smith,

20 approximately?

21 A. Twenty some odd years ago I guess.

22 Q. And how did you become a client of McGinn, Smith?

23 A. One of my customers up in Wynantskill, Hannan's

24 Pharmacy, which is no longer there, I was friendly with the

25 son's owner, Jimmy Hannan, and one time we just got to
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 1 talking about stocks and things like that and he said that

 2 his cousin Tim McGinn had a brokerage in Albany and that if

 3 I was interested, to contact him.  And I did, I did contact

 4 him.  And I was taken care of by David Smith.

 5 Q. Okay.  Other than David Smith, did you talk to

 6 anyone else at McGinn, Smith?

 7 A. Throughout the time?

 8 Q. Let's start, let's start with before you invested

 9 any money.  Before you invested with McGinn, Smith, did you

10 talk to anyone other than David Smith?

11 A. No.

12 Q. Okay.  And you met with Mr. Smith?

13 A. Yes.

14 Q. At his office?

15 A. Yes.

16 Q. Okay.  Did you discuss your investment goals with

17 David Smith when you met with him?

18 A. I probably did.  I really don't remember that

19 much, going back that far, but I'm sure we had a discussion

20 about it.

21 Q. Do you have any recollection of what you discussed

22 regarding your investment goals?

23 A. Well, I was looking forward to a decent retirement

24 and I was hoping with the monies that I had that I would be

25 able to invest it and get a decent return and have a little
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 1 cushion for when I did retire.

 2 Q. And did David Smith make recommendations to you

 3 for your investments?

 4 A. Yeah, he did.  Yup.

 5 Q. And what did he recommend?

 6 A. Well, at the beginning I think it was just some

 7 stocks.  And later on, we went into notes; he came up with

 8 notes.  And I had gone back to him one time with -- I was

 9 handling my father's money because my father was quite

10 elderly and he wasn't well.  He lived in Yonkers, New York,

11 and I was handling his money.  And I called David one time,

12 and went down there and spoke to him.  And --

13 Q. Why don't you take us through that discussion.

14 You, you -- withdrawn.  When did you talk to David Smith

15 about your father's investments?

16 A. Well, I don't remember the exact time.  Basically,

17 I can tell you what transpired, but I don't remember how

18 many years ago it was, actually.

19 Q. Approximately how old was your father when you

20 took over control of your father's accounts?

21 A. About 92, 93.  Somewheres around there.

22 Q. And why did you take over control of his account?

23 A. Well, he was just having a hard time managing his

24 affairs and he wasn't well, so he had turned his affairs

25 over to me.
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 1 Q. And in that context you met with David Smith?

 2 A. Yeah.  Yeah.

 3 Q. And, again, this was at the offices of McGinn,

 4 Smith?

 5 A. Yeah.  And the reason, the reason I did that, here

 6 again, at the beginning, his costs were extremely high and I

 7 had promised my father that he would never wind up in a

 8 nursing home.  He just didn't, didn't want any part of that.

 9 So I figured if I can invest some of the monies that he gave

10 me, I could get a decent return and, you know, how ever long

11 my father lived, I would try and keep him comfortable.

12 Q. Tell us about your discussion with David Smith

13 concerning your father's investment.

14 A. When I went in there, I said something to David

15 about, I hear a lot about blue chip stocks, what about

16 something, something like GE stock or something like that,

17 that's always up on top.  Well, David said it's -- he had

18 something coming up that was less risky and a better return

19 because stocks fluctuate up and down, and this was a steady

20 sort of a steady income.  And I said -- I had asked him in

21 the discussion, what about if I needed, needed cash, would I

22 be able to get some cash.  Because my father's expenses, as

23 I say, were quite high.  And he said don't worry about it,

24 we can work it out; he had something coming up.  And he

25 notified me a short time, excuse me, he notified me a short
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 1 time later, and we proceeded to purchase those notes.

 2 Q. They were notes you said?

 3 A. Well, they called them notes.  One was First

 4 Independent, I think it was, and one was Third Albany.

 5 Q. All right.  Did you follow David Smith's advice

 6 and make these investments?

 7 A. I always did.  I -- maybe I was a jerk, but I

 8 always trusted him.  And no matter what he suggested, I went

 9 along with it, because I figured he was doing it for my

10 benefit.

11 Q. Prior to investing, did David Smith ever walk you

12 through the risks of the investments you were making?

13 A. Not really.  I -- I -- no, I -- no.  We talked, we

14 talked about the stock and he, and he told me, you know,

15 that it would be a good thing and it would be a good source

16 of income because of the rate of interest, and that it was

17 for so many years, and each month you would get a check for

18 whatever the percentage was.

19 Q. Did David Smith send you any documents regarding

20 the investments that were planning on making?

21 A. Nothing other than the papers to sign.

22 Q. Okay.  Did you read the documents?

23 A. Hell, no.  I would have needed a lawyer to read

24 the documents.  I couldn't understand that if I wanted to.

25 Q. Did David Smith ever explain them to you?
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 1 A. No, not really.

 2 Q. Do you know what an accredited investor is?

 3 A. No.

 4 Q. Did you know -- did David Smith ever explain to

 5 you what the companies that you were investing in were doing

 6 with the money?

 7 A. Not really, no.  Not that I remember, no.

 8 Q. Okay.  In total, approximately how much did you

 9 and your father invest in McGinn, Smith products?

10 A. About a hundred fifty five, a hundred sixty

11 thousand.  Somewheres around there.

12 Q. And that's --

13 A. Most of it, you know, it -- you know, somewheres

14 around there, 155, 160,000.

15 Q. That's both your investments and your father's?

16 A. Yeah, a majority of mine, but my father's

17 investments were in there too.

18 Q. For your father's, just taking your father's

19 investments, was that the majority of his life savings?

20 A. It was a considerable amount of it.  I would say

21 approximately almost half.

22 Q. And what about yours?

23 A. It was -- here again, it was a considerable

24 amount.  It was most of mine.

25 Q. And how -- your father has passed away?

BONNIE J. BUCKLEY, RPR, CRR

UNITED STATES COURT REPORTER - NDNY



MALMUD - DIRECT - MEHRABAN

   162

 1 A. Unfortunately, yeah.  He was 97 when he passed

 2 away.

 3 Q. And you inherited his accounts at McGinn, Smith?

 4 A. Ah, yes, I did.

 5 Q. At some point you stopped receiving payments on

 6 your investments, is that correct?

 7 A. I beg your pardon?

 8 Q. At some point you stopped receiving payments on

 9 your --

10 A. Yes.  Yes.  The notes...  What's the term...

11 defaulted.

12 Q. And did you receive any letters regarding that

13 default?

14 A. Yeah.  Yeah.

15 Q. Do you recall?

16 A. Again, you would have needed a lawyer to

17 understand it, as far as I'm concerned.

18 Q. Did you -- when did you stop receiving payments on

19 the investments, approximately?

20 A. Oh, man.  I really don't remember clearly.  A year

21 ago, two years ago.  I really don't remember.  Some were

22 longer than that, but the latest one was about a year or so

23 ago.

24 Q. Can you explain how not having this money

25 available to you has affected you?
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 1 A. Well, heck, yes.  The total -- one of the total

 2 statements, last statements that I received was about 238,

 3 $240,000.  I think that would affect almost anybody.

 4 Q. And how has it affected you?

 5 A. Well, to me, it was a tremendous amount of money.

 6 I'm working part time now.  I'm not getting rich on what I'm

 7 making, but it helps pay some of the, some of the expenses

 8 that I have.  I could use another car.  My car is six years

 9 old.  I'm not going to go out and buy a car for 25, $30,000

10 when I don't know what the hell is in the future -- excuse

11 me -- what the future has for me.  I got married recently.

12 I have a wife.  And I'm looking out for her benefit as well

13 as my benefit and something she can possibly have or some

14 enjoyment we can have by, you know, taking some trips, going

15 here and there.  You know, it may be a few things that you

16 consider luxurious, but it's just -- I mean today, the way

17 things are today, Social Security in doubt, and, you know, a

18 lot of money like 240, $250,000, that's a hell of a lot of

19 money to make.

20 Q. At a certain point, Mr. Malmud, you hired a lawyer

21 to represent you?

22 A. Yes.

23 Q. And you filed a claim, a FINRA arbitration claim?

24 A. Yes, ma'am.

25 Q. When was that?  Approximately.

BONNIE J. BUCKLEY, RPR, CRR

UNITED STATES COURT REPORTER - NDNY



MALMUD - CROSS - FEATHERSTONHAUGH

   164

 1 A. Two years ago.  Three years.  About a little over

 2 two years ago.

 3 MISS MEHRABAN:  I have no further questions.

 4 THE WITNESS:  Okay.

 5 THE COURT:  Mr. Featherstonhaugh?

 6 MR. FEATHERSTONHAUGH:  Yeah, just a couple.

 7 CROSS-EXAMINATION BY MR. FEATHERSTONHAUGH: 

 8 Q. Mr. Malmud, I believe you testified that you first

 9 became a customer of McGinn, Smith about 20 years ago, is

10 that right?

11 A. Well, maybe a little more, but somewheres around

12 there, yeah.

13 Q. Could I just inquire as to how old you are now?

14 A. How old I am?

15 Q. Yeah.

16 A. Seventy-eight.

17 Q. The -- so you were about 58, thereabouts?

18 A. Somewheres around there, yeah.

19 Q. And at that time, how much money did you invest

20 with McGinn, Smith?

21 A. I, I really -- I don't have any idea.

22 Q. Okay.  You indicated that you talked to Mr. Smith

23 at that time when you first became a customer, is that

24 right?

25 A. Yes.
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 1 Q. Even though you were apparently referred to the

 2 firm by somebody related to Mr. McGinn?

 3 A. Correct.

 4 Q. And you never spoke with Mr. McGinn when you were

 5 opening the account?

 6 A. No, sir.  In fact, I only spoke to Mr. McGinn one

 7 time.  I was with David in his office and we were walking

 8 out of his office and Tim McGinn came by.  And he stopped

 9 Tim McGinn and he introduced me to Tim McGinn and said this

10 is one of our loyal customers who sticks by us through thick

11 and thin.  And I got a handshake, and that was it.  And that

12 was the first and last time I ever saw or spoke to

13 Mr. McGinn.

14 Q. So you began investing with McGinn, Smith about 20

15 years ago?

16 A. Approximately.

17 Q. About 1990?

18 A. I guess.

19 Q. And did you have years when you made money?

20 A. There were, there were a lot of ups and downs.

21 Some of the stocks went out.  Some of them made some money.

22 Q. How much money did you invest, do you know?

23 A. You just asked me that.

24 MISS MEHRABAN:  Objection.

25 A. I'll give you the same answer.  I really don't
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 1 remember how much.

 2 Q. I'm worse off than you because I don't even

 3 remember asking you that.  So ... (laughter.)  

 4 How often would you talk to Mr. Smith during the

 5 period that you just testified about?

 6 A. In all the time that I was associated with him?

 7 Q. Sure.

 8 A. I think I might have visited with him in the

 9 office six or eight times.

10 Q. Okay.

11 A. Most of the stuff was done on the telephone.  And

12 many times he transferred me over to somebody else to talk

13 to.

14 Q. That would be another broker?

15 A. Somebody in his office.

16 Q. Right.  Do you remember the names of any --

17 A. Dave McQuade.

18 Q. Dave McQuade?

19 A. Yeah.

20 Q. You then indicated that there came a time when

21 you, when you took over investing your father's money?

22 A. Yes.

23 Q. Is that what it was?

24 A. Yeah.

25 Q. But I think you also said your father had given
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 1 you the money?

 2 A. Well, he transferred the money to me, in my name.

 3 He took it out of his name.

 4 Q. And how long ago was that?

 5 A. I don't know.  Time is -- it's difficult to put

 6 a -- I really can't -- let's see ... I'm taking a guess.  I

 7 really don't remember accurately.  I would take a guess and

 8 say maybe ten years ago or so.  That's just a guess.

 9 Q. Fair enough.  I take it then that that

10 conversation you described to Miss Mehraban where you

11 indicated you sat down and talked to Mr. Smith about your

12 father's money --

13 A. Yeah.

14 Q. -- would have taken place about the time your

15 father transferred the money to you?

16 A. I guess so.

17 Q. So that conversation would have been about ten

18 years ago, correct?

19 A. Somewheres around there, I would assume.

20 Q. And you indicated that in that conversation you

21 told Mr. Smith, well, maybe we should invest in GE; do you

22 recall that?

23 A. Yeah.

24 Q. Is that a stock you have an interest in because

25 it's local?
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 1 A. No.  It's -- at that time I -- when I started

 2 getting interested in the stock market, I know -- I knew and

 3 still know very little about it.  And I always had heard a

 4 lot about GE and they were always making money and so on and

 5 so forth.  So out of the blue I had said to him, because I

 6 didn't really know that he had something else in mind, I had

 7 suggested, you know, what about stocks, what about an item

 8 like a blue chip stock that I've heard of, called a blue

 9 chip stock with GE.  And he said, well, stocks are kind of

10 funny, they fluctuate a lot, and you wouldn't be getting a

11 steady income, and he had something in mind, something that

12 was coming up very shortly, and he said that it was a lot

13 less risky and, there again, that there would be a steady

14 income.

15 Q. Okay.  And I believe you, I believe you told Miss

16 Mehraban that you don't recall the name of that investment

17 that Mr. Smith showed you, is that right?

18 MISS MEHRABAN:  Objection.

19 THE COURT:  Hold on.  Hold on.

20 MISS MEHRABAN:  Objection.  I think he did

21 say two investments that he -- that were --

22 THE COURT:  The objection is overruled.  If

23 the witness did say it, he can repeat that.  Overruled.

24 Do you recall the question, Mr. Malmud?

25 A. You asked me the name of the stock -- the notes,
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 1 whatever the hell, whatever you call them.

 2 Q. The name of the investment.

 3 A. Yeah.  One of them was -- now I don't remember

 4 which came first, but one of them was First Independent, and

 5 the other one was -- First Independent and Third Albany, I

 6 think.

 7 Q. Okay.  Do you -- and that's all you --

 8 A. Oh.

 9 Q. You remembered something?

10 A. Yeah.  I remembered something else, right.

11 Q. Okay.

12 A. David had also told me about the stock that he had

13 that I invested at a couple different times and some of my

14 father's money went into one of them.  McGinn, Smith

15 Preferred Stock.  And David told me it's a very hard stock

16 to get, it was private stock, and he would see what he could

17 do to get me some shares of that because that also was

18 earning a pretty decent return at the time.  So that was

19 another one.  So you had the First Independent, Third

20 Albany, and then you had McGinn, Smith Preferred.

21 Q. Did McGinn, Smith send you a monthly statement,

22 Mr. Malmud?

23 A. Yeah, I got a monthly statement.  Yes.

24 Q. And on it, you could track your investments?

25 A. Sort of, yeah.
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 1 Q. Do you know whether you still own First

 2 Independent or not?

 3 A. No.  They defaulted as far as -- First Independent

 4 defaulted.  Third Albany defaulted.

 5 Q. Do you --

 6 A. McGinn, Smith Preferred is somewheres.

 7 Q. Do you have any idea what Third Albany was or did

 8 or does?

 9 A. I do not, no.

10 Q. Do you know when you invested in it?

11 A. What?  The year?  No.

12 Q. I'm sorry.

13 A. What year I invested in it?

14 Q. Yes.  Do you know?  If you know.

15 A. No.  I would have to look at the statements.  I

16 might have known at the time that I gave the information to

17 my lawyer.  But I -- offhand, I do not remember the dates.

18 Come to think of it, there's another one that

19 defaulted, SAI.  That's what -- that's going back a ways.

20 Q. Okay.  And the money that you invested in those

21 investments, did you look at anything before you invested?

22 A. Not really, no.  David would call me on the phone

23 and he would tell me that he had something going and it's a

24 good return and he thought it was something that I should

25 take advantage of.  And I went along with it.  No matter --
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 1 you know, it may sound kind of stupid, but I trusted him

 2 implicitly.  And whatever he suggested, I went along with

 3 it.

 4 Q. After you had the telephone discussions with him,

 5 did you ever receive anything in the mail?

 6 A. Well, he would, he would, he would send me the

 7 forms to sign which had a whole considerable amount of legal

 8 documentation in there.  And --

 9 Q. And did you ever read the materials --

10 A. I couldn't.

11 Q. -- that he sent you?

12 A. I couldn't read that damn stuff.  Made no sense to

13 me at all.

14 Q. Okay.  Did you ever call him up and say Dave, I've

15 got all this stuff, but I wonder if you could explain some

16 of it to me?

17 A. Not that I remember.  Because here again, any time

18 he suggested anything, we just -- I just went along with it.

19 We never went into anything deeply, that I can remember.

20 And no, I did not call him and ask him to explain it any

21 further.  I just took him at his word that it was a good

22 investment, it was going to give me a decent return and I

23 would be satisfied with it and at the end of the period

24 where there was three, four, five, whatever the length of

25 time that the note was in existence, at the end of that
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 1 time, I would get my principal back.  Which I never got any

 2 of it back on any of them.

 3 Q. Well, Mr. Malmud, you understand that all

 4 investments have some risk, don't you?

 5 A. Ah, I, I would say so.

 6 Q. I'm sorry?

 7 A. I would say so.

 8 Q. Yeah.  You may even, because you follow it, are

 9 you aware that in the last five years at one point General

10 Electric stock lost 86 percent of its value?

11 A. Well, a lot of stocks lost a fortune of money.  I

12 don't --

13 Q. So when you invested --

14 A. I don't follow it that closely, sir.

15 Q. I'm sorry?

16 A. I don't follow it that closely.

17 Q. So when you invested, however, you knew that there

18 was some risk involved?

19 A. Well, there would normally be a risk in any

20 investment.

21 MR. FEATHERSTONHAUGH:  Nothing further to

22 Mr. Malmud.

23 THE COURT:  Miss Dunn, any questions?

24 MISS DUNN:  Nothing, your Honor, thank you.

25 THE COURT:  Any redirect?
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 1 MISS MEHRABAN:  Nothing, your Honor.

 2 THE COURT:  Thank you, Mr. Malmud.  You may

 3 step down.  

 4 THE WITNESS:  Okay.  Thank you. 

 5 (Witness excused.)  

 6 THE COURT:  Call your next witness, please.

 7 MR. STOELTING:  David McQuade.

 8 THE CLERK:  Please step right up here.

 9 THE WITNESS:  Yes.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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 1 DAVID McQUADE, 

 2 having been duly sworn by the Clerk of the Court, was 

 3 examined and testified as follows: 

 4 THE CLERK:  Thank you.  If you'll please take

 5 the stand please.

 6 This is David C. McQuade, M-c-Q-U-A-D-E.

 7 DIRECT EXAMINATION BY MR. STOELTING: 

 8 Q. Good afternoon, Mr. McQuade.

 9 A. Good afternoon.

10 Q. Where do you work now?

11 A. Dinosaur Securities.

12 Q. And did you ever work at McGinn, Smith & Co.,

13 Inc.?

14 A. Yes.

15 Q. What period of time did you work at McGinn, Smith?

16 A.    through   

17 Q. And why did you leave McGinn, Smith?

18 A. McGinn, Smith got rid of their equity operations

19 and I was no longer needed.

20 Q. And what were your duties during the years you

21 worked at McGinn, Smith?

22 A. Operational duties.  I originally started as

23 operations assistant and worked my way up to operations

24 manager.

25 Q. When did you become operations manager?
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 1 A. I believe it was in the winter of 2001 or 2002.  I

 2 can't remember exactly.

 3 Q. And were you operations manager from 2001 until

 4 your departure in 2009?

 5 A. Correct.

 6 Q. And what were your duties as operations manager?

 7 A. Opening up client accounts, taking care of client

 8 deposits into their brokerage accounts, sending checks or

 9 wires, things of that nature, to the clients.  Plenty of

10 operational things, transfer of accounts to other -- from

11 other companies to our company.  That type of thing.

12 Q. By the way, have you ever testified in a court

13 proceeding like this before?

14 A. Never.

15 Q. Who did you report to when you were operations

16 manager?

17 A. David Smith.

18 Q. And did you have occasion to arrange wire

19 transfers at the requests of David Smith?

20 A. Yes.

21 Q. And do you remember arranging for transfers

22 involving Lynn Smith?

23 A. Yes.

24 Q. And who would instruct you on those transfers?

25 A. David Smith.
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 1 Q. Did Lynn Smith ever instruct you on those

 2 transfers?

 3 A. Not that I can recall, no.

 4 Q. And can you just tell me what you recall about

 5 those transfers?

 6 A. David Smith would ask me to provide him with

 7 letters of authorization.

 8 MR. FEATHERSTONHAUGH:  Objection.

 9 THE COURT:  What's your objection?

10 MR. FEATHERSTONHAUGH:  Your Honor, my

11 objection is that he's apparently testifying generally, not

12 about any transfer that can then be examined.

13 THE COURT:  He's testifying -- I believe the

14 question was as to a general practice.  The objection is

15 overruled.

16 THE WITNESS:  Okay.

17 THE COURT:  Do you recall the question?

18 THE WITNESS:  Yes.

19 A. So I would provide Mr. Smith with letters of

20 authorization, which he would bring to Lynn Smith, she would

21 sign them, and then he returned them to me.

22 Q. When you received the letters of authorization

23 from David Smith, what would be on them?

24 A. Just the general form but no numbers or wire

25 instructions, just her signature.
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 1 Q. And how many of those would David Smith provide to

 2 you at a time?

 3 A. Between 10 and 15.  Around a dozen.

 4 Q. And where would you keep them?

 5 A. I would have them in my office drawer.  My desk

 6 drawer.  Excuse me.

 7 Q. And what would be the circumstances under which

 8 you would employ those letters of authorization to make a

 9 transfer?

10 A. Mr. Smith would either call -- me or actually I

11 think he would just call me and tell me to wire money to

12 either his account or provide me with other wiring

13 instructions.

14 Q. And what would you do when the letters -- the

15 letters of authorization that were blank except for Lynn

16 Smith's signature, what would you do when that supply in

17 your desk got low?

18 A. I would let Mr. Smith know that it was getting

19 low, and he would ask for more copies, and I would provide

20 them to him and  through the same scenario.

21 Q. And then what would happen after that?

22 A. He would give them back to me, and I would put

23 them back in my desk drawer.

24 Q. There's a thick binder in front of you and

25 there's -- if you would open the big binder, and there's
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 1 side tabs.  And if you would open the one that is

 2 plaintiff -- that has 126 on the side tab.  And Plaintiff's

 3 Exhibit 126 is a multi-page document that's double-sided.

 4 A. Okay.

 5 Q. Do you have Exhibit 126 in front of you?

 6 A. Yes.

 7 Q. And does it -- is the first page something

 8 labeled -- or a document labeled February 20
th

, 2009?

 9 A. Correct.

10 Q. And then can you just flip through the next few

11 pages and just -- or flip through any pages you like for

12 these and just tell me what these are.

13 A. Okay.  These are examples of the --

14 Q. Take your time.  I'm sorry, go ahead.

15 A. These are examples of the LOAs that were used.

16 Q. Okay.  Are these the types of letters of

17 authorization that Mr. Smith would provide to you that would

18 have to be signed by Lynn Smith but have no other

19 information on them when you received them?

20 A. Not necessarily.  This one (indicating), I

21 believe, looks like it had the information first.  The third

22 page looks like one.  I'm sorry, does not look like one.

23 MR. FEATHERSTONHAUGH:  Can I --

24 THE COURT:  Excuse me.  One being filled out

25 by Mrs. Smith or filled out, signed and blank.
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 1 THE WITNESS:  Filled out, signed and blank.

 2 THE COURT:  You have to repeat that into the

 3 microphone.

 4 THE WITNESS:  I'm sorry.

 5 THE COURT:  That's all right.

 6 THE WITNESS:  Could you repeat the question,

 7 your Honor?

 8 THE COURT:  You're referring to, you said

 9 this one looks like one, this one doesn't look one.  When

10 you are saying one, what are you referring to?

11 THE WITNESS:  I'm sorry.  One that was blank

12 with just Mrs. Smith's signature on it.

13 THE COURT:  Hold on now.

14 Mr. Featherstonhaugh.  

15 MR. FEATHERSTONHAUGH:  Your Honor, I wonder

16 if the witness just, so I can follow his testimony...  You

17 said the number three, but do you mean -- these have been

18 copied, apparently, back to back.  I assume they didn't come

19 that way.  Can you just direct me by date or otherwise what

20 it is you're looking at.

21 THE WITNESS:  Definitely.  The one dated

22 November 29
th

 -- no, not that one.  I apologize.  These

23 don't look like the ones I provided.  They're so old.

24 (Pause.)

25 The ones that I provided to him I don't
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 1 believe had the wire information on them.  So these ones all

 2 show -- have it.

 3 BY MR. STOELTING 

 4 Q. Are you able to --

 5 MR. FEATHERSTONHAUGH:  Can I --

 6 MR. STOELTING:  May I please.

 7 THE COURT:  I think there's some confusion.

 8 I know I'm confused.  I don't know if Mr. Featherstonhaugh

 9 is.  I believe the question you asked him, Mr. Stoelting,

10 was which pages in Exhibit 126 are those which Mr. McQuade

11 testifies he received signed and blank by Mrs. Smith.  And

12 I'm still not clear what the answer is.  Was that your

13 question?

14 MR. STOELTING:  Correct.

15 BY MR. STOELTING 

16 Q. Mr. McQuade, are you able to identify, you know,

17 generally which one of these is the form of the letter of

18 authorization that you were referring to a moment ago?

19 A. That's what I'm trying to locate.  I believe the

20 ones that I had had no wire information on it.  That's why

21 I'm trying to find one that's written in.  Which

22 November 27, 2007 looks like one that I would have provided

23 to him.

24 MR. FEATHERSTONHAUGH:  Could you tell us

25 about where that is?
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 1 THE WITNESS:  It's about ... the fourth page.

 2 BY MR. FEATHERSTONHAUGH 

 3 Q. Okay.  The one that's dated November 29, 2007?

 4 A. Correct.

 5 MR. FEATHERSTONHAUGH:  Just bear with me for

 6 a second, Mr. Stoelting, until I find it.

 7 MR. STOELTING:  Sure.

 8 THE COURT:  You've got the date, Mr.

 9 Featherstonhaugh.

10 MR. STOELTING:  It's November 29, 2007.

11 THE COURT:  Fourth page, November 29.  Go

12 ahead, Mr. Stoelting.

13 BY MR. STOELTING 

14 Q. And in the course of processing these letters of

15 authorization, did you have occasion to see Lynn Smith's

16 signature?

17 A. Of course, yes.

18 Q. And look at the first page of Exhibit 126, does

19 that look like Lynn Smith's signature?

20 A. I don't believe so.

21 Q. And if you would look at the one you were just

22 identifying, the one dated November 29, 2007, does that look

23 like Lynn Smith's signature?

24 A. It does not.

25 Q. Could you turn to the tab 81, please.
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 1 THE COURT:  What Exhibit Number?

 2 MR. STOELTING:  It's Exhibit 81.  I'm sorry,

 3 your Honor.

 4 A. Okay.

 5 Q. Is that an e-mail from you to Tim McGinn?

 6 A. Yes, it is.

 7 Q. Can you read me what the e-mail says?

 8 A. Tim, here are the wire instructions to Lynn's

 9 account.

10 Q. And what are you doing in this e-mail?

11 A. He had asked me for the wire instructions to Lynn

12 Smith's brokerage account.

13 Q. Okay.  And do you know why he asked you that?

14 A. I do not.

15 Q. Would you look at the next page, please?  There's

16 an e-mail for -- from you to Patricia Sicluna?

17 A. Correct.

18 Q. Who was Patricia Sicluna?

19 A. She is -- she was the -- kind of administrator of

20 the alternative investments department.  And also we were

21 colleagues in the fact that we both were able to approve

22 wires and things to go in and out of brokerage accounts.

23 Q. Okay.  What are you saying to Miss Sicluna in this

24 e-mail?

25 A. I'm asking her to approve the wire on the system
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 1 for DLS, for David Smith.

 2 Q. Okay.  And why -- do you remember why you would

 3 have done this?

 4 A. Well, in order for us to wire the money out of the

 5 brokerage account, we entered the instructions into the

 6 system, and then there has to be an approver that gets --

 7 that approves the wire.  And then after that, it gets

 8 approved by our clearing firm.

 9 Q. Okay.  But my question is who at McGinn, Smith

10 would have told you to do this?

11 A. Oh.  Mr. Smith.

12 Q. And is the money going in or out of the Lynn Smith

13 account?

14 A. Looks to me it's going out of Mrs. Smith's

15 account.

16 Q. And did Mrs. Smith call you and tell you this was

17 okay?

18 A. Not that I recall, no.

19 Q. Do you ever recall speaking with Mrs. Smith about

20 transfers in or out of any of other accounts?

21 A. No.

22 Q. Would you look at the next e-mail?

23 A. Yes.

24 Q. Is this -- this is an e-mail dated March 11, 2009.

25 Was this the same thing, something that Mr. Smith told you
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 1 to do?

 2 A. Exactly.

 3 Q. Would you look at the last page of Exhibit 126,

 4 please?

 5 A. 126.  

 6 Q. I'm sorry, I'm sorry.  I meant the last page of

 7 Exhibit 81.

 8 A. Okay.

 9 Q. Okay?  This is an e-mail from you to -- an e-mail

10 exchange between and you Timothy McGinn on December 11,

11 2009.  And looking at the bottom one, the e-mail dated 9:32

12 AM, what can you tell me about that?

13 A. Mr. McGinn was sending me a wire -- or a request

14 to wire $15,000 from Lynn's account to his own personal

15 account.  And he also says on here that David Smith

16 authorized this wire, if it's not already done so.

17 Q. Do you remember anything about this particular

18 transfer from Lynn's account to Mr. McGinn?

19 A. I believe I contacted Dave Smith to find out if it

20 was okay.  And he said that it was.  So I believe I

21 completed one of those LOAs and took care of the wire for

22 him.

23 Q. And do you know anything about why the transfer

24 was being made?

25 A. No.
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 1 Q. I just have a couple of more documents.  If you

 2 would turn to Exhibit 96.

 3 A. Yeah.

 4 Q. Do you have Exhibit 96?

 5 A. Yes, I do.

 6 Q. Okay.  Is that your signature on the first page?

 7 A. Yes.

 8 Q. Do you remember this -- is this a letter that you

 9 sent to America Stock transfer?

10 A. It must be, yes.

11 Q. Do you recognize the letter?

12 A. Not off the top of my head, no.

13 Q. There's a name next to yours.  And it says -- you

14 know, it's kind of scribbled, and it says trustee.  Do

15 you -- can you make out that --

16 A. I believe that's Thomas J. Urbelis.

17 Q. Did you have an understanding of who Mr. Urbelis

18 was?

19 A. He was the trustee of the David and Lynn Smith

20 revocable trust -- irrevocable trust.  Sorry.

21 Q. And did you ever speak to Mr. Urbelis?

22 A. Maybe once or twice, but not any length.  I don't

23 recall any conversations but...

24 Q. That was my question.  Do you remember anything

25 that you talked about in those two conversations?
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 1 A. No.

 2 Q. And is this letter purchasing a stock called

 3 Deerfield Capital Corp., or is it related to the purchase of

 4 a stock by the trust?

 5 A. (No response.)

 6 Q. Well, let me withdraw that.  Can you tell from the

 7 letter -- let me withdraw that again.

 8 Did you have an understanding that the David and

 9 Lynn Smith irrevocable trust had a brokerage account at

10 McGinn, Smith & Co.?

11 A. Yes.

12 MR. FEATHERSTONHAUGH:  If I may, your Honor.

13 Mr. Stoelting -- and perhaps I misheard you.

14 Which exhibit are you --

15 MR. STOELTING:  Oh, I'm sorry.  It's 96.

16 MR. FEATHERSTONHAUGH:  Oh, here it is, in the

17 front.  Thank you.

18 BY MR. STOELTING: 

19 Q. And were you ever asked to sign documents

20 transferring the stock that was in the irrevocable trust

21 account?

22 A. No.

23 Q. Can you tell me what this letter is doing?

24 A. As operations manager, I was asking this woman

25 Paula, American Stock Transfer to convert the Deerfield
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 1 Triarc Capital Corporation Accredited Investors, I don't

 2 know if they were units or shares or what, to the common

 3 stock, I believe.  Yes, the common shares.  And in order to

 4 do so, we had to deliver the shares to the transfer agent so

 5 that they could convert the accredited investment units or

 6 shares to common stock.

 7 Q. Okay.  And do you know who instructed you to do

 8 that?

 9 A. I believe it was David Smith, but I don't know off

10 the top of my head.

11 Q. Do you recall David Smith giving you instructions

12 with regard to the irrevocable trust account?

13 A. Very rarely, if ever, but, yes, occasionally.

14 Q. And do you remember Mr. Urbelis ever giving you

15 instructions as to the irrevocable trust account?

16 A. No, I believe -- no.

17 Q. I think the last document I have is Plaintiff's

18 90, Exhibit 90.  Do you have Exhibit 90 in front of you?

19 A. I do.

20 Q. Can you tell me what this is?

21 A. It's a letter from me to Mr. Urbelis for the

22 payment of the 2004 taxes in the amount of $2,300.

23 Q. And is that your signature?

24 A. That is my signature.

25 Q. Okay.  Do you remember who instructed you to send
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 1 this letter?

 2 A. I would guess David Smith, but I don't know for

 3 sure.

 4 Q. Okay.  Could it have been anyone other than David

 5 Smith, based on your recollection?

 6 A. Based on my recollection, no.

 7 MISS DUNN:  Objection to the form of the

 8 question.

 9 THE COURT:  Overruled.

10 BY MR. STOELTING: 

11 Q. What was your answer?

12 A. No.

13 MR. STOELTING:  I have -- one moment, your

14 Honor.  (Pause.)

15 BY MR. STOELTING: 

16 Q. Let me just maybe try to clarify the letters of

17 authorization that you would receive from Mr. Smith, the --

18 you know, you said 10 to 15 at a time he would give them to

19 you and they would be blank except for Mrs. Smith's

20 signatures?

21 A. Correct.

22 Q. Okay.  Was that something -- was that a practice

23 that occurred throughout the time that you were operations

24 manager?

25 A. Pretty regularly, yes.
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 1 Q. Okay.  Do you ever remember a time when it wasn't

 2 going on, when it didn't happen?

 3 A. Well, there would be a time, a couple, two or

 4 three months that it wouldn't happen, but ...

 5 Q. But would you pretty much constantly have a

 6 signed -- an LOA in your desk that was signed by Mrs. Smith

 7 but otherwise blank?

 8 A. Yes.

 9 Q. And if you -- if you could just take another look

10 at Exhibit 126 and -- which is the collection of letters of

11 authorization.  And they are arranged, for the record,

12 they're arranged in chronological order from January 2000 to

13 February 2009.  And, you know, there's various formats.  And

14 see if you have any further recollection of those or whether

15 you -- you know, I guess my question is:  How -- your

16 recollection of the format of the letters, throughout those

17 ten years that you received them, do you have a strong

18 recollection of the format of the letter -- of the --

19 A. The format changed over the years, depending, you

20 know, how quickly and how it was needed to be drawn up, if I

21 had to make up one quick or if I couldn't find the file or

22 that type of thing.

23 Q. As you sit here today, are you able to actually

24 picture of format of those LOAs?

25 A. I can.
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 1 Q. And is there -- are you able to remember how they

 2 changed over the years?

 3 A. Over the years, the wiring instructions wouldn't

 4 be on them, it would just be lines.

 5 Q. When you say wire instructions, what do you mean?

 6 A. The instructions of the bank instructions on where

 7 to send the money.

 8 Q. So do you think that the letters of instructions

 9 that you had and that you kept in your desk were different

10 from the ones here, so that these are just a different set

11 of letters?

12 A. I do believe so, yes.

13 MR. FEATHERSTONHAUGH:  Excuse me.  I don't

14 believe, maybe I just misunderstood, but the form of that

15 question.  I --

16 THE COURT:  Well, the form of the question

17 referred to letters of instruction.  Is that different from

18 letters of authorization?

19 MR. STOELTING:  I meant to say letters of

20 authorization.  

21 THE COURT:  Well, reask the question.

22 MR. STOELTING:  Oh, okay.

23 BY MR. STOELTING: 

24 Q. Do you have a specific recollection of how the

25 letters of authorization changed during the ten years you

BONNIE J. BUCKLEY, RPR, CRR

UNITED STATES COURT REPORTER - NDNY



McQUADE - DIRECT - STOELTING

   191

 1 were operations manager?

 2 A. Yes.

 3 Q. Okay.  And how did they change?

 4 A. Most recently, the letters of instructions

 5 wouldn't have the actual wire instructions on them, just

 6 have like bank name, ABA number, account name, account

 7 number, but none of those numbers or names.

 8 Q. You just used the phrase letter of instruction.

 9 A. I apologize.  Letter of authorization.

10 Q. Okay.  And just so the record is clear, the ones

11 that you're talking about that were in your desk related to

12 Lynn Smith's accounts?

13 A. Yes.

14 Q. And is there one here that you can pinpoint as the

15 form of the one that you remember?

16 A. Let's see...  One dated May 21, 2001.  Pages from

17 the back.

18 Q. Okay.  That looks like the format?

19 A. It's similar to it, yes.

20 Q. By the way, did anyone else besides you have the

21 signed -- the Lynn Smith signed letters of authorization in

22 their desk?

23 A. Not that I'm aware.

24 Q. Did Miss Sicluna keep some of them in her desk?

25 A. Not that I'm aware of.
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 1 Q. Okay.  And the format of the May 21, 2001 wire,

 2 did that change over time?

 3 A. Yes.  It's all pretty much the same.  It's just,

 4 you know, where the indents were and that type of thing.

 5 But that's the idea, is that bang name, ABA name, account

 6 name, account number, and it was all blank after these.

 7 Those were written in afterwards.

 8 Q. And don't all these have the general format of

 9 bang name, ABA number, account, and then signature at the

10 bottom?

11 A. They do but the print is actual and typed print.

12 It's not in handwriting.

13 MR. STOELTING:  Okay.  Thank you.

14 Mr. McQuade, I have no more questions at this time.

15 THE WITNESS:  Thank you.

16 THE COURT:  Mr. Featherstonhaugh?

17 MR. FEATHERSTONHAUGH:  Your Honor, it's now

18 ten minutes of 5.

19 THE COURT:  It's not late enough,

20 Mr. Featherstonhaugh.

21 MR. FEATHERSTONHAUGH:  Well, I -- 

22 THE COURT:  We can get something done.

23 MR. FEATHERSTONHAUGH:  Very well.

24 THE COURT:  Besides I want to see Miss Dunn

25 come from behind you and cut you off.  (Laughter.)
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 1 CROSS-EXAMINATION BY MR. FEATHERSTONHAUGH: 

 2 Q. Mr. McQuade, would you tell me -- when did you say

 3 you begin working at McGinn, Smith?

 4 A. July 5, 1989.

 5 Q. And what did you do immediately before that.

 6 A. I was -- before that I was a landscaper.

 7 Q. And how long were you a landscaper?

 8 A. About three or four months.  Not long at all.

 9 Q. And could you tell me what your education was?

10 A. I had a high school diploma and three years of

11 college, no degree.

12 Q. Can you tell me where you attended college for

13 those?

14 A. Mount Saint Mary College in Newburgh, New York.

15 Q. Can you tell me what you studied there?

16 A. Studied elementary education.

17 Q. What was your first job when you went to work for

18 McGinn, Smith?

19 A. Operations assistant.

20 Q. And who were you an assistant to?

21 A. To Patricia Sicluna, and my sister Ivy Brooklyn

22 (phonetic), who at the time was Ivy McQuade.

23 Q. Now, I would like to talk about these letters of

24 authorization a little bit that you have been discussing

25 here.  So if you could take a look at Exhibit 126.
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 1 A. Okay.

 2 Q. Why do you need a letter of authorization?

 3 A. Need a letter of authorization when it's sent

 4 from -- it's sent to a third party.  So ...

 5 Q. Okay.  Could you explain that for us?

 6 A. Definitely.  If I was to wire -- say I wanted to

 7 wire a hundred dollars from my brokerage account to my

 8 checking account, that would not require a letter of

 9 authorization because it's the same name account, it's the

10 same social security number, and that will all match up.  If

11 I wanted to send it to my wife's IRA or my wife's bank

12 account, I would have to sign a letter of authorization to

13 do so because, excuse me, because her social security is not

14 the same as mine, it's not, it's not an easy transaction, it

15 has to be approved by the account owner in order to do so.

16 Q. And that would be true not only of a spouse, but,

17 for example, if you wanted to wire me some money?

18 A. Correct.

19 Q. So any time money is wired out of a brokerage

20 account to a third party, a letter of authorization is

21 required?

22 A. Correct.

23 Q. You worked with Mr. Smith, I think, you've now

24 testified for about 20 years, correct?

25 A. Correct.
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 1 Q. Do you know whether or not Mr. Smith was a

 2 stockbroker?

 3 A. I believe he was a stockbroker.

 4 Q. Was he a registered stockbroker?

 5 A. Yes.

 6 Q. Did he handle the accounts for various people?

 7 A. Yes.

 8 Q. And did he handle other accounts than Lynn Smith's

 9 account?

10 A. Yes.

11 Q. I think we heard Mr. Malmud say he handled --

12 David Smith handled his account, do you recall that?

13 A. Yes.

14 MR. STOELTING:  Objection.

15 THE COURT:  Overruled.

16 A. Yes.

17 Q. In any of those accounts, whether it was Lynn

18 Smith or Jim Featherstonhaugh or Mr. Malmud, if transfers

19 were going to be made to a third party, you were required to

20 have an executed letter of authorization; correct?

21 A. Correct.

22 Q. And I think you said the reason for that is to

23 make sure that the owner of the account knows where the

24 money is going, correct?

25 A. Correct.
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 1 Q. You also discussed with Mr. Stoelting the form of

 2 these letters of authorization.  So I wonder if you could go

 3 back to the first one you discussed, which does not, at

 4 least in my copy, seem to be dated, but is the very last

 5 page of the exhibit.

 6 A. Okay.

 7 Q. Do you see that one?  It's the one that -- 2200

 8 shares of Charter One Financial?

 9 A. Yes.

10 Q. All right.  Now, this talks about journaling 2200

11 shares from one account to another account.  Can you explain

12 what that means?

13 A. Yes.  The journaling means basically between

14 brokerage accounts, journaling money or stock, you would

15 journal it or transfer it from one account to another

16 account.

17 Q. So in this case you're not sending a check for a

18 wire, you're actually transferring the underlying security

19 from one account to another?

20 A. Correct.

21 Q. All right.  Is there anything -- any other kind of

22 transactions for which letters of authorization are

23 required?

24 A. Account transfers require transfer forms which

25 need signatures for a client.  Yes.
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 1 Q. I notice that -- and this one page of the exhibit,

 2 you and I are looking at, that the journal transfer seems to

 3 be counter signed, or at least it has two signatures on it,

 4 is that right?

 5 A. That's correct.

 6 Q. Can you explain what that second signature is?

 7 A. At this time, I believe we were clearing through

 8 Bear Stearns Security Corp., and they required an approval

 9 of a principal on any types of journals or wire, that type

10 of thing.  So this was an approval signed by Timothy McGinn.

11 Q. All right.  So at least in 2000, it required a

12 principal of the firm and a letter of authorization executed

13 by the account owner?

14 A. That was what our broker dealer required -- or

15 clearing firm, Bear Stearns, required, yes.

16 Q. And in that same time frame, if you can just turn

17 that page over, so a couple of weeks later, we are not

18 making a journal entry, but you were wiring funds.  Do you

19 see that?  It's dated 1/21/00.

20 A. Yes.  $100,000?

21 Q. Right.

22 A. Yes.

23 Q. Now, this letter -- and this is -- you had some

24 discussion about this.  I'm not sure I fully understood it.

25 This letter has not only an account number that's been
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 1 added, but, as you said, it has in some large type, bold

 2 print instructions as wiring instructions, correct?

 3 A. Correct.

 4 Q. And I thought you said that you didn't recall this

 5 form of letter of authorization.

 6 A. That's correct.

 7 Q. All right.  So as you look at this today, you do

 8 not remember having any of these letters --

 9 A. Oh, they look familiar, but it's not -- I'm sorry,

10 I interrupted you, sir.

11 Q. No, that's okay.  You go ahead.

12 A. It's not what I had in my desk.

13 Q. All right.  That would also be true then of the

14 1/27/00 letter next to it?

15 A. Correct.

16 Q. And if we leap back, we go -- well, maybe I could

17 ask you to go, going chronologically through the exhibit

18 backwards, identify for me by date the first one which

19 comports with your recollection of what you had.

20 A. The first one, May 21, 2001, looks familiar.

21 Q. Okay.

22 A. That's the idea of what I'm talking about.

23 Q. And I guess your testimony is that this would

24 be -- this form would be the form of the letter you said you

25 had in your desk that had been pre-authorized by Lynn Smith?
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 1 A. Correct.  Similar.  Not exact, but very similar.

 2 Q. Do you know if Mr. Smith was, in fact, the broker

 3 on Lynn Smith's account?

 4 A. Yes, I did know.

 5 Q. Do you know if he had any conversations with

 6 Mrs. Smith about the letters of authorization prior to her

 7 signing them?

 8 A. I do not.

 9 Q. I notice that you continued to require the two

10 signatures for quite some time, certainly back at that date

11 you have told me, the May date of '01.  Do you ever recall

12 having letters of authorization in your desk that had been

13 signed by both the principal and Lynn Smith?

14 A. I do not recall that.

15 Q. If you'll take a look at ... it's not dated here.

16 Yes, it is.  March 5th, '03.  There seems to be a change in

17 format at that time.  Do you see it?  This is a $6,000 wire.

18 A. Yes.

19 Q. And a lot of the ones before that have, as you

20 said, a principal of the firm, either you or Mr. McGinn or

21 Mr. Smith.  This one has payment approval of Patty Sicluna?

22 A. Correct.

23 Q. Do you see that?

24 A. I do.

25 Q. Can you tell me what her role in the approval --
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 1 in fact, the one before that also has hers -- in the

 2 approval process would have been?

 3 A. Well, I'm not exactly sure.  I believe at this

 4 time maybe she was -- received approval from Bear Stearns in

 5 order to approve these wires.  But I'm not exactly sure.

 6 Q. But she, apparently, played some role --

 7 A. Yes.

 8 Q. -- in the process.  And if you look at the date

 9 immediately before that, April 14
th

, 2003.  Do you see

10 that one?

11 A. Yes.

12 Q. And can you tell me what that was a letter of

13 authorization to do?

14 A. It was to journal $3,000 from Lynn's individual

15 account to her -- I'm sorry, Mrs. Smith's individual account

16 to her IRA account and $3,000 to Mr. Smith's IRA account as

17 2003 contributions.

18 Q. Okay.  Can you tell me -- that's my question --

19 whose account this money was coming from?  We see where it

20 was going to.

21 A. Yes.  It was coming from Mrs. Smith's account, her

22 own individual account, to her IRA account and Mr. Smith's

23 IRA account.

24 Q. IRA account.  Now, in my exhibit, I have all the

25 way to February 13th of 2006 before I see a letter of
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 1 authorization with just one signature on it.  Did anything

 2 happen that changed the firm's procedure at that time that

 3 you recall?

 4 A. Yes.  The -- our clearing firm changed from Bear

 5 Stearns Securities Corporation to National Financial

 6 Services.  And national Financial Services did not require a

 7 payment approval signature.  Just the client's signature.

 8 Q. I would like you to look at a letter of

 9 authorization, I think you testified about it, dated

10 November 29, 2007.

11 A. Okay.

12 Q. And I would ask you if you know, if you know, what

13 this -- the purpose of this transaction.

14 A. I don't know the purpose, other than the 75,000

15 was to go to McGinn, Smith Funding.

16 Q. Do you know whether that was a bridge loan being

17 made to McGinn, Smith Funding LLC?

18 A. I do not.

19 Q. When you get to August of 2008, there was a letter

20 of authorization that is unsigned and has a notation on it,

21 please attach to signed copy and file.  Thanks, John...

22 Maybe.

23 A. Yes, I see that.

24 Q. Can you tell me what that is?

25 A. I'm not exactly sure.
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 1 Q. Do you know who John is?

 2 A. Yes.

 3 Q. Could you tell us, please, who he is?

 4 A. John McCarthy (phonetic) was -- became my

 5 operations assistant I believe in 2002.  I think he's asking

 6 me to put this blank copy with the signed one.

 7 Q. Have you seen a signed one?

 8 A. For this particular wire?  I don't know.  I mean

 9 that was two years ago.

10 Q. I would like you to take a look at a letter of

11 authorization, the one immediately before that, dated

12 December 8, 2008.

13 A. Okay.

14 Q. Do you recognize that letter of authorization?

15 A. This particular one?  No, not off the top of my

16 head.  No.

17 Q. Well, I note that it's a little different from

18 some of the others.  Can you read that first sentence of it?

19 A. Sure.  Please accept this letter as authorization

20 to wire $554,437 from my account MSA 040916 to subscribe for

21 754,996 Pine Street Capital Partners LLC II, and then the

22 wire instructions.

23 Q. And is there a footnote on that letter?

24 A. Yes.  Footnote is subscription includes 200,559 of

25 future calls.
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 1 Q. Now, are you familiar with Pine Street Capital

 2 Partners LLC?

 3 A. Not -- well, no.

 4 Q. Did you do any or provide any bookkeeping or

 5 bookkeeping services for them or --

 6 A. No.

 7 Q.  -- anything else?

 8 A. No.

 9 Q. But you would agree that this was a letter of

10 authorization -- a specific letter of authorization to wire

11 money for a specific purpose?

12 A. Yes.

13 THE COURT:  Is this a good point,

14 Mr. Featherstonhaugh, to take a break?

15 MR. FEATHERSTONHAUGH:  This would be fine,

16 your Honor.

17 THE COURT:  All right.  We'll take our

18 evening recess at this time.  We'll reconvene at 9:15

19 tomorrow.  Is there anything we need to address before we

20 break for the evening?  Mr. Stoelting?

21 MR. STOELTING:  No, your Honor.

22 THE COURT:  Mr. Featherstonhaugh?  

23 MR. FEATHERSTONHAUGH:  Nothing, your Honor.

24 THE COURT:  Miss Dunn?

25 MISS DUNN:  No, your Honor.
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 1 THE COURT:  Mr. Koenig?

 2 MR. KOENIG:  Just one thing on the scheduling

 3 tomorrow, so the Court is aware, I will be here in the

 4 morning but my colleague Emily Feyrer who is admitted to the

 5 Northern District may fill in for me if I have to step out

 6 for a few hours for a previous engagement with one of my

 7 children.  I figured no one would mind if I run out of here.

 8 Good night, Judge.

 9 THE COURT:  All right.  Thank you.  See you

10 in the morning.

11 THE CLERK:  Court stands in recess.

12 (Court adjourned at 5:10 PM.)

13 * * * * * 
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 1 (Court commenced at 9:15 AM.) 

 2 THE COURT:  Good morning.  Is Mr. McQuade

 3 present?

 4 MR. STOELTING:  He is, your Honor.  I'll

 5 retrieve him.

 6 THE COURT:  Is there any other matters to

 7 address before he takes the stand?

 8 All right.  Thank you.

 9 THE COURT:  Good morning, Mr. McQuade.

10 THE WITNESS:  Good morning, your Honor.

11 THE COURT:  I remind you that you are still

12 under oath.

13 THE WITNESS:  All right.  Thank you.

14 THE COURT:  Mr. Featherstonhaugh.

15 MR. FEATHERSTONHAUGH:  Thank you, your Honor.

16 CROSS-EXAMINATION BY MR. FEATHERSTONHAUGH (cont'd): 

17 Q. Good morning, Mr. McQuade.

18 A. Good morning, sir.

19 Q. You may recall when we left off yesterday we were

20 looking at some of the exhibits that you had reviewed with

21 Mr. Stoelting, and I wonder if I could get you to take a

22 look at Exhibit 81.  It's a multi-page exhibit.  Just look

23 at the first page.

24 A. Okay.

25 Q. Which appears to be an e-mail from you, correct?
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 1 A. Correct.

 2 Q. And this is -- can you tell me what this e-mail

 3 is?

 4 A. Yes.  Tim had -- I believe he called me, I'm not

 5 exactly sure, and asked me for the wire instructions to

 6 Lynn's brokerage account.

 7 Q. That would be Tim McGinn?

 8 A. I'm sorry, yes, Tim McGinn.

 9 Q. And this e-mail is simply you forwarding him those

10 instructions?

11 A. Correct.

12 Q. Do you know what -- for what purpose Mr. McGinn

13 wanted the wire information --

14 A. No.

15 Q. -- to Lynn Smith's account?  Do you know if he

16 used that to wire funds to the account?

17 A. I don't.

18 Q. Can you turn the page to -- well, just turn the

19 page, one page.

20 A. Okay.

21 Q. And this is an e-mail from Patty Sicluna to you?

22 A. Correct.

23 Q. Can you tell us, describe to us what that is

24 asking you to do?

25 A. Yes.  I had a request from David Smith to process
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 1 this wire, which was the second part of the e-mail, and what

 2 I'm asking Patty in the first e-mail is that when I enter

 3 the wire in the system, I need an approval from somebody

 4 else in the office to -- in order for the wire to be sent

 5 out.  So I sent her an e-mail asking her to approve the

 6 wire, and she sent it back to me saying that the wire

 7 approval was done.

 8 Q. And so in 2009, it still required two approvals in

 9 order to wire --

10 A. Yes.  And then there's also an approval for -- at

11 the brokerage -- I'm sorry.  The clearing firm, National

12 Financial, had to approve it also.

13 Q. So it required three approvals for the wire to be

14 sent?

15 A. Right.

16 Q. And then, just going back to what you and I spoke

17 about yesterday, at 126, just so I'm clear, you may recall

18 from 2000 up to 2006, I believe the letter of authorization

19 actually had two signatures on them?

20 A. Yes.

21 Q. I take it after that, you indicated to us that

22 clearing had gone to Bear Stearns and two signatures were no

23 longer required?

24 A. It left Bear Stearns and went to National

25 Financial Services.
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 1 Q. I'm sorry.  Went to NFS.  And so two signatures

 2 were no longer required?

 3 A. Correct.

 4 Q. But are you telling me now that two approvals were

 5 still required?

 6 A. Yes.  The approval, it's an electronical approval.

 7 Q. And since we're talking about Exhibit 126, I

 8 wonder if you could flip back there for me and actually take

 9 a look at the first page of that.

10 A. Okay.

11 Q. And can you tell us what that is?

12 A. It's a letter of authorization to wire $15,000

13 from Lynn Smith's account to David L. Smith's account at 

14 M & T Bank.

15 Q. And that's executed by Lynn Smith?

16 A. Yes.

17 Q. And if you go back to the Exhibit 81 that we were

18 just looking at, is that the letter of authorization from

19 Lynn Smith authorizing that transaction?

20 A. It looks to be, yes.

21 Q. Okay.  So, you weren't just wiring money because

22 you got an e-mail request; you still required the letters of

23 authorization and the other approvals?

24 A. Yes.

25 Q. Mr. McQuade, do you know a McGinn, Smith investor
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 1 named Malmud?

 2 A. I know the name.

 3 Q. The name?

 4 A. Yes.

 5 Q. And can you tell me -- well, let me ask you a

 6 general question first.  In terms of private placements, if

 7 someone wants to cash in or liquidate those investments, is

 8 anything special required?

 9 A. Not exactly sure.  It wasn't part of my job.

10 Q. Well, do you, do you recall being directed in 2007

11 to send Mr. Malmud some redemption forms?

12 A. I don't recall that.

13 Q. Did you ever send redemption forms to any of the

14 investors?

15 A. Most likely, yes.

16 Q. Can you tell me what a redemption form is?

17 A. I believe it's another form of letter of

18 authorization to redeem their private placement investment.

19 Q. And can you redeem a private placement investment

20 without the redemption letter being returned executed?

21 A. Not that I'm aware of.

22 Q. You performed the same functions you've testified

23 about on Lynn Smith's account for hundreds of investors,

24 isn't that true?

25 A. That's correct.
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 1 Q. And you've indicated you did it over 20 years, 18

 2 years?

 3 A. Give or take, yes.

 4 Q. Would it be fair to say it was actually thousands

 5 of investors?

 6 A. I suppose.  Yes.

 7 Q. In that time, how many letters of authorization

 8 did you receive, if you would estimate for us?

 9 A. I would have to say probably a hundred to a

10 hundred fifty a year.

11 Q. Okay.  And did you -- now, you've indicated that

12 you -- you didn't meet with Mrs. Smith when she brought in

13 the letters of authorization?

14 A. I did not.

15 Q. Did you meet with the other investors?

16 A. I did not.

17 Q. Were those letters of authorization routinely

18 forwarded to you by the brokers?

19 A. Occasionally.  Or via mail from the client.

20 Q. Okay.  So you would get them by mail, you would

21 get them by other brokers?

22 A. Correct.

23 Q. Are those the two ways you would generally get

24 them?

25 A. Yes.
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 1 Q. And in connection with those, would you normally

 2 speak to the brokers?

 3 A. Yes.

 4 Q. Now, you mentioned at least once that you were

 5 looking at -- and this was in 126, Exhibit 126, that you

 6 were looking at a signature that you thought was not

 7 Mrs. Smith's, is that correct?

 8 A. That's correct.

 9 Q. I take it that you don't have any handwriting

10 forensics background?  Or maybe you do.

11 A. I do not.

12 Q. So it's, it's just your opinion that that's not

13 her signature?

14 A. That's correct.

15 Q. Do you know if Mrs. Smith has any medical

16 condition that makes her signature vary from time to time?

17 A. I do not know of any.

18 MR. FEATHERSTONHAUGH:  I have no further

19 questions.

20 THE WITNESS:  Thank you.

21 THE COURT:  Miss Dunn.

22 MISS DUNN:  Thank you, your Honor.

23 CROSS-EXAMINATION BY MS. DUNN: 

24 Q. Good morning, Mr. McQuade.

25 A. Good morning.
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 1 Q. My name is Jill Dunn.  I'm the attorney for the

 2 David and Lynn Smith irrevocable trust.

 3 A. Okay.

 4 Q. Its trustee Mr. Wojeski.  You testified yesterday

 5 concerning some -- I'm not sure of the words exactly you

 6 used, but some letters of authorization that you would

 7 maintain with Lynn Smith's signature.

 8 A. Correct.

 9 Q. Is that correct?  And you also testified that you

10 had several conversations with Mr. Urbelis, who had served

11 as trustee of this trust for several years, is that correct?

12 A. That's correct.

13 Q. Can you tell me the nature of any of those

14 conversations, if you recall?

15 A. I think it was more in order to get paperwork

16 signed Mr. Smith had asked me to contact him to get some

17 paperwork signed.  I don't recall what they were at the

18 time.

19 Q. Okay.  And was there ever an occasion where you

20 maintained a stack of presigned letters of authorization

21 from Mr. Urbelis?

22 A. No.

23 Q. Not on any occasion?

24 A. No.

25 Q. Okay.  And you also testified yesterday that David
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 1 Smith very rarely gave you instructions about the trust

 2 account.  Do you remember that testimony?

 3 A. Correct.  Yes.

 4 Q. And is that correct?

 5 A. I believe so, yes.

 6 Q. Okay.  And in Plaintiff's Exhibit 126, if you

 7 could turn to about the tenth page, the back side of that

 8 tenth page, there's a letter of authorization dated

 9 August 31, 2004.

10 A. Yes.

11 Q. And do you recognize that letter of authorization?

12 A. It looks familiar but ... it's not, you know ...

13 Q. So you don't recall receiving it?

14 A. No.

15 Q. Okay.  Based on your testimony concerning these

16 different forms of letters of authorization, in particular

17 the ones which you say Lynn Smith had presigned, does this

18 appear to be a letter of authorization that had been

19 presigned and sitting in your desk drawer?

20 A. No, it does not.

21 MISS DUNN:  Thank you.  I have no further

22 questions, your Honor.

23 THE COURT:  Any redirect?

24 MR. STOELTING:  Yes, very briefly, your

25 Honor.
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 1 REDIRECT EXAMINATION BY MR. STOELTING: 

 2 Q. You mentioned in response to a question from

 3 Mr. Featherstonhaugh that you performed the same function

 4 for Lynn Smith's account as you did for hundreds or

 5 thousands of other investors?

 6 A. Yes.

 7 Q. Okay.  For any of those hundreds or thousands of

 8 other investors, did you keep a stack of signed but

 9 otherwise blank authorizations in your desk?

10 A. No.

11 Q. And was David Smith the only person that ever gave

12 you instructions regarding the trust account?

13 A. As far as I can remember, yes.

14 Q. Thank you.

15 THE COURT:  Any recross,

16 Mr. Featherstonhaugh?

17 MR. FEATHERSTONHAUGH:  Nothing, your Honor.

18 THE COURT:  Miss Dunn?

19 RECROSS-EXAMINATION BY MS. DUNN: 

20 Q. Mr. McQuade, didn't you just testify that

21 Mr. Urbelis would contact you from time to time concerning

22 documentation for the trust?

23 A. David Smith had asked me to contact him regarding

24 paperwork.

25 Q. And did Mr. Urbelis sign the paperwork that gave
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 1 you instructions with regard to the trust account?

 2 A. Yes.

 3 Q. Thank you.

 4 THE COURT:  All right.  Mr. McQuade, on these

 5 forms that you testified were signed and blank, what

 6 information remained to be completed on those forms?

 7 THE WITNESS:  Basically the language that

 8 this letter is authorization to wire blank amount of money

 9 from account number blah blah blah blah, to the following

10 wire instructions or.

11 THE COURT:  So the amount of money --

12 THE WITNESS:  Was blank.

13 THE COURT:  -- the account from which it

14 would be taken, the account to which it was going?

15 THE WITNESS:  The account to which it was

16 going was also blank.

17 THE COURT:  Okay.  And the -- you said, I

18 believe, that you would receive a stack of 10 to 15 signed

19 blank letters of authorization from time to time from David

20 Smith, is that correct?

21 THE WITNESS:  That's correct.

22 THE COURT:  How often would they be

23 replenished?

24 THE WITNESS:  I mean maybe about once a year.

25 Give or take.  I'm not exactly sure.  Maybe six months to a
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 1 year.

 2 THE COURT:  All right.  Thank you.

 3 THE WITNESS:  Your welcome.

 4 THE COURT:  You may step down.

 5 THE WITNESS:  Thank you.

 6 (Witness David McQuade excused.) 

 7 THE COURT:  Call your next witness please.

 8 MR. McGRATH:  The Commission calls Timothy

 9 Welles.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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 1 TIMOTHY R. WELLES, 

 2 having been duly sworn by the Clerk of the Court, was 

 3 examined and testified as follows: 

 4 THE CLERK:  This is Timothy R. Welles,

 5 W-E-L-L-E-S.

 6 DIRECT EXAMINATION BY MR. McGRATH: 

 7 Q. Good morning, Mr. Welles.

 8 A. Good morning.

 9 Q. Where are you currently employed?

10 A. At Pine Street Capital Management.

11 Q. And where is Pine Street Capital Management

12 located?

13 A. At 99 Pine Street in Albany, New York.

14 Q. What is your position at Pine Street Capital

15 Management?

16 A. I'm managing director.

17 Q. And how long have you held that position?

18 A. Since early .

19 Q. When was Pine Street Capital Management formed?

20 A. Well, the entity was formed in late for the

21 purpose of managing Pine Street Capital Partners LP.

22 Q. All right.  Are there two entities in addition to

23 Pine Street Capital Management LLC known as Pine Street

24 Capital Partners LLC and Pine Street Capital Partners LP?

25 A. Correct.
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 1 Q. Would you explain what the purpose of Pine Street

 2 Capital Partners LLC is?

 3 A. Yes.  That's the general partner of Pine Street

 4 Capital Partners LP.

 5 Q. And what is the purpose of Pine Street Capital

 6 Partners LP?

 7 A. It is an investment fund.

 8 Q. And what is the general purpose of that investment

 9 fund?

10 A. Broadly speaking, we make direct investments in

11 established private companies, primarily in the form of

12 subordinated debt.

13 Q. Do you have a position with respect to Pine Street

14 Capital Partners LLC and Pine Street Capital Partners LP?

15 A. I am also an investor in Pine Street Capital

16 Partners LP and I am a member of Pine Street Capital

17 Partners LLC.

18 Q. All right.  So Pine Street Capital Partners LLC is

19 the general partner?

20 A. Correct.

21 Q. So if I ask you any questions about the general

22 partner, you'll understand that's the entity I'm referring

23 to?

24 A. Yes.

25 Q. And Pine Street Capital Partners LP is the fund?
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 1 A. Correct.

 2 Q. And then there's the Pine Street Capital

 3 Management LLC?

 4 A. Correct.

 5 Q. What is the purpose of the management LLC with

 6 respect to the fund and the general partner?

 7 A. The management LLC is the manager of the fund.

 8 Q. What, if any, ownership interest do you have in

 9 these three entities?

10 A. I have my percentage of ownership in the fund on

11 the basis of my investment amount, the same as any investor

12 does.  I have a percentage interest as a member in the

13 general partner.  And I have a percentage ownership interest

14 in the management company.

15 Q. All right.  With respect to the general

16 partnership, what is your ownership interest?

17 A. Eighteen percent.

18 Q. Are there other partners that you know of?

19 A. There are.

20 Q. Who are the other partners?

21 A. David Smith, Tony Schmitz, and Michael Lasch.

22 Q. What is David Smith's ownership interest in the

23 general partner?

24 A. Forty-six percent.

25 Q. What is Tony Schmitz'?
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 1 A. Eighteen percent.

 2 Q. And the last, Michael Lasch?

 3 A. Eighteen percent.

 4 Q. And with respect to the management entity, what is

 5 your ownership interest?

 6 A. Twenty-eight percent.

 7 Q. What is David Smith's?

 8 A. Twenty-eight percent.

 9 Q. And the other two partners?

10 A. Tony Schmitz is 28 percent, and Michael Lasch is

11 14 percent I believe.

12 Q. Are all three of the Pine Street entities located

13 at 99 Pine Street?

14 A. Yes.

15 Q. And other than the four partners that you've just

16 referred to, are there any other employees of any of these

17 three entities?

18 A. We have an employee at Pine Street Capital

19 Management located in Boston.

20 Q. Okay.  And do you require the assistance of other

21 individuals to run the management fund or the general

22 partner or the fund itself?

23 A. Yes, we do.

24 Q. What type of services do you require?

25 A. Bookkeeping, primarily, and some administration.
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 1 Q. And who performs the bookkeeping on behalf of

 2 these entities?

 3 A. McGinn, Smith & Company.

 4 Q. Is that a compensated role?

 5 A. Yes.  It has been.

 6 Q. In what way?

 7 A. We paid an annual service charge.

 8 Q. What's the amount of that service charge?

 9 A. It was approximately $30,000 a year.

10 Q. When you say it was, did that stop at some point

11 in time?

12 A. It did, it stopped a couple of years ago.

13 Q. Why was that?

14 A. It was felt that we were really, you know, had,

15 had -- it wasn't a formal arrangement, so it was decided

16 that it wasn't really necessary anymore.

17 Q. So the services that had been performed by McGinn,

18 Smith employees on behalf of the three Pine Street entities

19 have been provided free of charge since that time?

20 A. Correct.

21 Q. Now, what generally are your responsibilities with

22 respect to each of the three entities?  I'll take out the

23 fund where you're just an investor, correct?

24 A. Okay.  We're responsible for identifying

25 transaction opportunities, investment opportunities,
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 1 reviewing those opportunities, performing due diligence on

 2 them, determining whether or not it's an investment that we

 3 want to make on behalf of the fund.  And, ultimately,

 4 assuming that we make an investment, we monitor the

 5 investment, we attend board meetings and review financial

 6 statements and make sure that things are going as expected.

 7 Q. And how was it determined that David Smith would

 8 have a 46 percent interest in these Pine Street entities?

 9 A. Well, his interest is in the general partner,

10 which is where our carried interest resides.  And he was

11 primarily responsible for the fundraising for the fund.

12 Q. Okay.  When did the primary fundraising take place

13 with respect to the fund?  What period of time?

14 A. Late 2004 through the end of 2005.

15 Q. And approximately how much money was raised?

16 A. We received total commitments for just a little

17 less than 27 million.

18 Q. And what percentage of that raised was David Smith

19 responsible for?

20 A. I would say probably three quarters.

21 Q. How much does the fund currently have under

22 management?

23 A. We currently have employed capital of about

24 $8.4 million, $8.5 million dollars, and we have about three

25 and a half million dollars in the bank.
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 1 Q. What happened to the rest of the money?

 2 A. It was returned to investors.

 3 Q. Now, are you familiar with Mrs. Lynn Smith?

 4 A. I am.

 5 Q. To your knowledge, is she currently an investor in

 6 any -- in the Pine Street Capital Fund?

 7 A. She is.

 8 Q. Do you know when she first became an investor in

 9 the fund?

10 A. Late 2008.

11 Q. And do you know the circumstances in which she

12 first became an investor?

13 A. In general, yes.

14 Q. Can you describe in general what your

15 understanding of those circumstances were?

16 A. She acquired her interest in a secondary

17 transaction with another investor.

18 Q. And do you know who that other investor was?

19 A. I believe it was the Joan Fischer (phonetic)

20 Trust -- and an entity called One City Center.

21 Q. Do you know the circumstances in which Miss Smith

22 obtained that interest from either the Joan Fischer

23 (phonetic) Trust or the First Century (sic) entity?

24 A. Not specifically, no.

25 Q. How did you become to know about her acquisition
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 1 of that interest?

 2 A. I was informed of it by David Smith.

 3 Q. Okay.  Did you ever have any direct discussions

 4 with Lynn Smith about her acquisition of that interest?

 5 A. I did not.

 6 Q. To your knowledge, did she subsequently acquire

 7 another percentage interest in the Pine Street Capital Fund?

 8 A. Yes.

 9 Q. When was that?

10 A. 2009.

11 Q. What is your understanding, if any, as to the

12 circumstances in which she acquired that second interest?

13 A. I don't know the circumstances.

14 Q. Okay.  Did you have any discussions with

15 Mrs. Smith regarding her acquisition of that second

16 interest?

17 A. I did not.

18 Q. Did you have any discussions with David Smith

19 about that?

20 A. Other than being informed of it, no.

21 Q. How were you informed of it?

22 A. He came and talked to me about the fact that it

23 was occurring.

24 Q. And what, if anything, did he tell you, if you

25 recall?
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 1 A. That was essentially it.

 2 Q. Okay.  To your knowledge, have any of your other

 3 partners ever had any direct discussions with Lynn Smith

 4 regarding her ownership interest in the fund?

 5 A. I don't know.

 6 Q. Are you familiar with an entity called the David

 7 Smith and Lynn Smith irrevocable trust?

 8 A. I am.

 9 Q. Is that trust an investor in the Pine Street Fund?

10 A. It is.

11 Q. When did it first invest in the fund?

12 A. At the time of our initial closing in January of

13 2005.

14 Q. Do you recall how much that investment was?

15 A. The total commitment was for one million dollars.

16 Q. And do you recall the circumstances under which

17 that investment was made?

18 A. I do.

19 Q. What were the circumstances?

20 A. David Smith told me that the fund wanted to make a

21 commitment.

22 Q. Okay.  Did you at that time know who the trustee

23 of the irrevocable trust was?

24 A. I did not.

25 Q. Okay.  Did you subsequently learn who the trustee
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 1 was?

 2 A. Yes.

 3 Q. When was that?

 4 A. When we first started producing documentation.

 5 Q. Okay.  And do you recall his name?

 6 A. Thomas Urbelis.

 7 Q. Now, did the trust acquire any additional interest

 8 in the fund after the initial investment?

 9 A. It did not.

10 Q. Does it still have an investment in the fund?

11 A. It does.

12 Q. Is it the same percentage investment?

13 A. Yes.

14 Q. Between the time of the first investment and

15 today, did you ever have any direct discussions with Thomas

16 Urbelis regarding the trust's investments in the fund?

17 A. I did not.

18 Q. Or the circumstances that led to that investment?

19 A. No.

20 Q. To your knowledge, did any of your partners aside

21 from Mr. Smith have any discussions with Thomas Urbelis

22 regarding the trust investment in the fund?

23 A. To my knowledge, no.

24 Q. Did you ever have any discussions with Mr. Urbelis

25 regarding investments in the fund?
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 1 A. Yes.  Mr. Urbelis had been an investor in Pine

 2 Street, in the Pine Street Fund.

 3 Q. When did he acquire his individual investment in

 4 the fund?

 5 A. At the time of the first close I believe.

 6 Q. All right.  So you've had discussions with him

 7 regarding his personal investments in the fund but not

 8 regarding the trust investments in the funds, is that

 9 correct?

10 A. Yes.

11 MISS DUNN:  Objection to the form of the

12 question.

13 THE COURT:  Overruled.

14 BY MR. McGRATH: 

15 Q. Are you familiar with entities called First

16 Advisory Income and Third Albany Income?

17 A. Yes.

18 Q. And are they investors in the fund?

19 A. They are.

20 Q. Is there any other McGinn, Smith related funds

21 that are investors, to your knowledge?

22 A. No.

23 Q. Do you know the circumstances under which those

24 two entities became investors in the fund?

25 A. Yes.
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 1 Q. What were the circumstances?

 2 A. David Smith indicated that he would like to have

 3 those funds invested in Pine Street.

 4 Q. When was that?

 5 A. In 2005.

 6 Q. Are they still invested in the fund?

 7 A. They are.

 8 MR. McGRATH:  No further questions.  Thank

 9 you.

10 THE COURT:  Mr. Featherstonhaugh?

11 MR. FEATHERSTONHAUGH:  Thank you, Judge.

12 CROSS-EXAMINATION BY MR. FEATHERSTONHAUGH: 

13 Q. Good morning, Mr. Welles.

14 A. Good morning.

15 Q. Can you tell us all a little bit about your

16 background before Pine Street Capital Partners, your

17 education, where you were employed?

18 A. I went to the University at Albany and graduated

19 in 1981.  I went to Albany Law School and graduated in 1984.

20 I --

21 Q. Can I just interrupt you there for a second?  Are

22 you a member of the New York State Bar?

23 A. Retired, yes.

24 Q. Retired.  All right.  Hope to join you one day.

25 Go ahead.  
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 1 A. I started my career practicing law at Cahill

 2 Gordon & Reindel in New York City.  I went into investment

 3 banking at First Albany and --

 4 Q. When did you make the switch from law to

 5 investment banking?

 6 A.   And I was in investment banking for First

 7 Albany at a firm called Advest in Hartford.

 8 Q. What kinds of things did that firm do?

 9 A. We assisted companies with a variety of

10 transactions, capital raising, including public offerings,

11 private placements, mergers and acquisitions, transactions,

12 some more general financial advisory kinds of roles.

13 Q. When you were practicing law at Gordon, Cahill,

14 did you practice securities law?

15 A. I did.

16 Q. Okay.  Go ahead.

17 A. I then, in  became chief operating officer of

18 a company called Colonial Data Technologies which is a

19 publicly traded company.

20 Q. What did that company do?

21 A. They -- it manufactured and distributed caller ID

22 equipment.  That company was sold in late 1996.  I'm sorry.

23 Late 1995.  Late  I returned to First Albany as the

24 chief financial officer.

25 Q. And did you --
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 1 A. I think it was 

 2 Q. -- continue as the chief financial officer at

 3 First Albany until when?

 4 A. Until  

 5 Q. And during those four or five years, can you

 6 describe to us generally the nature of the business that

 7 First Albany was engaged in?

 8 A. First Albany is an investment banking and

 9 brokerage firm doing both brokerage and, you know, financial

10 advisory investment banking services, and had a trading

11 operation as well.

12 Q. All right.  When you left First Albany?

13 A. I, I assisted a friend and colleague as the chief

14 operating officer of a technology company that was

15 subsequently sold, and I did some consulting work for

16 another investment banking firm.

17 Q. What firm was that?

18 A. Stifel Nicolaus.

19 Q. And following that?

20 A. I was introduced to David Smith and we began

21 discussing the possibility of creating an investment fund

22 that ultimately became Pine Street Capital.

23 Q. Now, when were you first introduced to David

24 Smith?

25 A. I believe it was early 2004.
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 1 Q. And what was the nature of that?  How did that

 2 come about?

 3 A. We were introduced by a mutual friend I believe.

 4 Q. I'm sorry, who was?

 5 A. I don't actually remember.  I -- 

 6 Q. Oh, okay.  Did you and Mr. Smith hit it off.

 7 A. Yeah, in general.

 8 Q. Did you have any -- had you had any shared work

 9 experiences?

10 A. Sure.  He was the CEO of a brokerage firm in

11 Albany.

12 Q. Did he tell you at some point when you met him in

13 early 2004 about a fund he was putting together?

14 A. Not that I recall.

15 Q. Did there come a time when you learned that he was

16 putting together a fund?

17 A. Yes.

18 Q. And just tell me generally what you learned.

19 A. Essentially that.  That he was putting together an

20 investment fund with, I think, clients of McGinn, Smith.

21 Q. Did you know anything about the nature of that

22 investment fund, what it proposed to do, how it was going to

23 do it?

24 A. Not specifically, no.

25 Q. Did there come a time later on when you learned?
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 1 A. Only in general.

 2 Q. And what did you learn in general?

 3 A. Well, we had our counsel review the offering

 4 documents for that fund, the two funds that became investors

 5 in Pine Street.  So in that sense, I looked at it, had

 6 counsel look at the documents.

 7 Q. Which were the two funds that invested in Pine

 8 Street?

 9 A. I believe it was First Advisory and Third Albany.

10 Q. And you say you had your counsel review the nature

11 of the funds because they were going to invest in your fund?

12 A. Correct.

13 Q. Well, we'll get back to that, but now tell me

14 about your fund.  When did you conceive the idea for your

15 fund?

16 A. I think it was June of '04 or thereabouts.  Maybe

17 a little earlier than that.

18 Q. And when did you tell Mr. Smith about it?

19 A. Actually, it was a discussion that Mr. Smith and I

20 had.

21 Q. So the idea for the fund came about --

22 A. As a result of our discussions.

23 Q. Discussion.  And at that time did -- at the time

24 of that discussion, were you, I think you said, generally

25 aware of his fund?
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 1 A. I don't know.

 2 Q. All right.  You and Mr. Smith had a discussion.

 3 Tell us, if you can, what you recall about that discussion.

 4 A. We had a couple of lunches, we talked about some

 5 general opportunities.  I was thinking about what I wanted

 6 to do next.  And I'm actually not sure who began the

 7 discussions specifically about an investment fund, which

 8 became Pine Street.

 9 Q. That discussion was in June of '04?

10 A. I think --

11 Q. Or about.

12 A. -- it was probably a little earlier than that.

13 Q. Okay.  When did you have the first closing on Pine

14 Street?

15 A. January of '05.

16 Q. So from its initial conception to the first

17 closing was approximately a six or seven month --

18 A. Yes.

19 Q. -- process?

20 A. Yes.  Maybe a little longer than that.

21 Q. What was most of that time spent doing?

22 A. Well, we created the fund organization documents,

23 we wrote a PPM, together with our counsel.

24 Q. Who was your counsel in writing that private

25 placement memorandum?
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 1 A. Morrison & Foerster.

 2 Q. Is that the same counsel that reviewed the First

 3 Independent Income Notes PPM?

 4 A. Yes.

 5 Q. And did that counsel assist you in the writing of

 6 the private placement memorandum?

 7 A. Yes.

 8 Q. Did you participate in the writing of that?

 9 A. Yes.

10 Q. And your participation was in the form of

11 providing information?

12 A. Yes.  I believe I took the lead in writing it,

13 with assistance and review from counsel.

14 Q. And had you ever written private placement

15 memorandums before?

16 A. Yes.  I had certainly participated in the process

17 in a variety of ways.

18 Q. During your legal career?

19 A. Yes.

20 Q. And during your investment banking career?

21 A. Yes.

22 Q. And it's ordinary and usual for lawyers,

23 investment bankers to work together in the writing of the

24 private placement memorandums?

25 A. Yes.
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 1 Q. All right.  So you said that six or seven month

 2 period was spent creating and writing the private placement

 3 memorandum.  What else did you do in that period?

 4 A. Created investor presentation and met with

 5 potential investors about making a commitment to the fund.

 6 Q. Okay.  You mentioned the names of several people.

 7 It went by kind of quickly, so let me just ask you again.

 8 You created three entities, is that correct?

 9 A. Correct.

10 Q. And the investors are investors in only one of the

11 entities?

12 A. That's correct.

13 Q. In the entity with the investors, are the

14 percentages of ownership in direct proportion to the amount

15 of the investment?

16 A. Yes.

17 Q. And you mentioned that you are an investor in your

18 own fund, correct?

19 A. Correct.

20 Q. So in addition to everything else you did, you

21 took your own money and invested it in the fund, correct?

22 A. Correct.

23 Q. Why did you do that?

24 A. A, I believe in it.  And, B, as a sign of faith as

25 a manager of the fund, you know, we're putting our money
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 1 where our mouths are.

 2 Q. You mentioned several other people who were

 3 investors, including Lynn Smith, do you recall that?

 4 A. Correct.

 5 Q. Is her percentage of ownership also in direct

 6 proportion to the amount of money she invested?

 7 A. In her case, it's in direct proportion to her

 8 acquisition of other investor's stake.  But, yes, it is on a

 9 dollar invested basis.

10 Q. Right.  And you mentioned the David and Lynn Smith

11 irrevocable trust made an investment?

12 A. Yes.

13 Q. And is their ownership interest in proportion to

14 the amount of money they invested?

15 A. It is.

16 Q. So neither Lynn Smith nor the trust received any

17 special treatment from your fund in terms of ownership?

18 A. That's correct.

19 Q. And is that also true of the other entities we

20 talked about, First Independent and Third Albany.

21 A. It is.

22 Q. And, in fact, it's true of every single one of

23 your investors?

24 A. Correct.

25 Q. And money that's been returned from the fund to
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 1 your investors, you mentioned, I believe, on direct that you

 2 have about $11 million left, three and a half in the bank

 3 and 8 million or so invested, right?

 4 A. That's right.

 5 Q. Which means that you have returned to the

 6 investors $10 million, 11?

 7 A. It's a little more complicated than that.

 8 Q. All right.  Why don't you explain it for us.  We

 9 would really like to understand this fund.

10 A. Broadly speaking, we call about 16 and a half

11 million dollars of total capital between the partnership

12 notes and called capital.  We made nine investments.  We

13 have received our capital back plus a gain on five of those.

14 In two of those instances, we made what's called a cashless

15 call, which means that we took those funds and reinvested

16 them in another portfolio company.  In two occasions we made

17 distributions of that capital in a couple of different

18 forms.  And the last investment realization we had is in the

19 bank.

20 Q. You mentioned you made investments in nine

21 companies?

22 A. Correct.

23 Q. And do you know what those -- who those nine

24 companies are and what they do as you sit here?

25 A. Sure.
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 1 Q. Would you tell us what you invested in?

 2 A. Well, we made investment in a company called

 3 Healthtraxs which owns and operates health club centers.  We

 4 made -- which is one of our remaining portfolio companies.

 5 We made --  

 6 Q. Is that a public or private company?

 7 A. It's a private company.

 8 A. We made an investment in a technology company in

 9 New York City called Velocity Technology, which is an IT

10 consulting and hosting company.

11 Q. Public or private?

12 A. Private.

13 Q. Were those equity investments you made?

14 A. They were subordinated debt with equity upside in

15 the case of Velocity, not in the case of Healthtraxs.

16 Q. So the underlying investment was subordinated

17 debt?

18 A. Correct.

19 Q. And it had some kind of an equity kicker in it?

20 A. In the case -- in the case -- of those two cases,

21 in Velocity yes, in Healthtraxs no.

22 Q. Okay.  Please go on.

23 A. Let me see.  We made an investment in Dynabil,

24 D-Y-N-A-B-I-L, which is an aircraft parts manufacturer that

25 was sub order nature debt with warrants.  We made investment
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 1 in -- let's see, what was next?  Double Es industrial

 2 products company, about an hour outside of Boston.  Asian

 3 Technologies Solution is a software company that's outside

 4 of Boston.  We made investment in Alfred Angelo, which is an

 5 apparel company outside of Philadelphia.  We made investment

 6 in a company called Fishbein in Charlton, North Carolina,

 7 it's an industrial products company.  We made investment in

 8 NCT, which is a cable and telecom company in North Carolina

 9 as well.

10 Q. The -- were all those companies private companies?

11 A. Yes.

12 Q. And were all of your underlying investments some

13 kind of debt or were there some straight equity money

14 investments?

15 A. We made two, we made two straight equity

16 investments in connection with also making debt investments.

17 Q. Okay.  And the rest of the investments were debt?

18 A. Correct.

19 Q. And were they all subordinated debt?

20 A. Yes.

21 Q. And they all carried some kind of coupon for

22 return?

23 A. Yes.

24 Q. And your investors who invested in you  you

25 indicated there was some call.  Were those investors -- the
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 1 investment in Pine Street Capital, the investment section of

 2 it, were those investments debt notes or were those

 3 investments simply equity investments in Pine Street Capital

 4 Partners?

 5 A. Our investors put 40 percent of their total

 6 commitment in as a partnership note.  And then the remaining

 7 60 percent of investment was callable capital that was not

 8 to be called by us until we needed it.

 9 Q. All right.  So basically what your fund did was,

10 at least initially, was borrow money from investors, loan

11 money to private companies, and would it be fair to say that

12 you made a profit on the spread between the rates at which

13 you borrowed the money and the rates at which you loaned it?

14 A. Yes.  But to be clear, that money was in the fund.

15 Q. Okay.  I would like that to be clear, but it

16 wasn't to me.  So maybe you can explain it.

17 A. Each investor had the same pro rata share of notes

18 and callable equity.

19 Q. Right.

20 A. Those investors own the fund.

21 Q. Right.

22 A. So the investment came out -- you know, the

23 investments that we made are the property of the fund and

24 any spread between interest costs on the partnership notes

25 and what we got...
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 1 Q. Belong to the investors?

 2 A. Correct.

 3 Q. Let's go back to the formation when you were

 4 putting this together.  You indicated on direct that Mr. --

 5 one of the things Mr. Smith did with you was to raise money,

 6 is that correct?

 7 A. Correct.

 8 Q. And I think -- well, I'll just ask you again, I

 9 apologize for that, but what percentage of the total funds

10 raised did you say Mr. Smith was responsible for?

11 A. I think it was around 75 percent.

12 Q. Now, you testified to me a minute ago that there

13 were a couple of reasons why you invested in the fund.  I

14 think the first one you said was I believed in it, is that

15 right?

16 A. That's right.

17 Q. And you said I believed in it.  Did you believe

18 that the investment would be profitable?

19 A. Correct.

20 Q. And that you would get a return on your

21 investment?

22 A. Right.

23 Q. Do you know if when Mr. Smith invested on behalf

24 of First Independent Income Notes and Third Albany Income

25 Notes if he expected to get a return on his money?
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 1 MR. McGRATH:  Objection.

 2 THE COURT:  Sustained.

 3 BY MR. FEATHERSTONHAUGH: 

 4 Q. At any time in your conversations with Mr. Smith,

 5 did Mr. Smith tell you that he was going to invest money

 6 from First Independent Income Notes and Third Albany Income

 7 Notes?

 8 A. Yes, he did.

 9 Q. And did he tell you that he expected it to be a

10 successful investment?

11 MR. McGRATH:  Objection.  Leading.

12 THE COURT:  Overruled.

13 A. Not specifically.

14 Q. Do you know of any investors who invested your

15 fund and expected to lose money?

16 A. No.

17 Q. You did testify that when these investors wanted

18 to invest in the fund, the two we're talking about, you had

19 your counsel look at their private placement memorandums; is

20 that correct?

21 A. Correct.

22 Q. And as a result of that, did you at some point

23 learn the nature of the business that those two funds were

24 in?

25 A. In general, yes.
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 1 Q. Can you tell me in general what the nature of

 2 their business was?

 3 A. That they were investment funds looking to make

 4 investments to generate a return.

 5 Q. Well, did you also look at their private placement

 6 memorandums?

 7 A. Yes, I believe so.

 8 Q. Can you take a look at Exhibit 1, I believe it is.

 9 It should be Volume One, Exhibit 1.

10 A. Okay.

11 Q. Do you have it there?

12 A. I do.

13 Q. Okay.  Would you look at page 1?

14 A. Yes.

15 Q. Actually, it's numbered page 1.  It would

16 actually -- it would be the, it would be the fourth page in,

17 starts with summary.

18 A. The fourth page in.

19 Q. Page is headed by the word "summary".

20 A. Yup.

21 Q. Okay.  And a little ways down the page, do you see

22 the word "business"?

23 A. Yes.

24 Q. Would you -- it's just one paragraph.  Would you

25 read that and tell me if you looked at that at the time the
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 1 fund was deciding to invest money.

 2 A. Yes, I believe so.

 3 Q. Okay.  And can you tell me -- maybe you could just

 4 describe for all of us what that section describes.

 5 A. Well, it describes what the --

 6 MR. McGRATH:  Objection, your Honor.  The

 7 document speaks for itself.

 8 THE COURT:  Overruled.

 9 A. It generally speaks about what this fund is

10 entitled to invest or expects to invest.

11 Q. And the nature of the fund and the kinds of things

12 it will do.  Can you tell me the difference between this

13 fund and your fund?

14 A. This fund is much more broadly based in terms of

15 the kinds of things that it can invest in.

16 Q. Let me ask you if you would turn, one, two, three,

17 four, four pages more, to page 9.

18 A. Okay.

19 Q. And with the permission of the Court, it's fairly

20 short, I would like the witness to read the section called

21 use of proceeds.

22 A. If all the notes are sold, we would expect to

23 receive approximately 19.6 million of --

24 Q. Mr. Welles, we need you to speak a little slower

25 because the reporter is recording it and we would all like
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 1 to hear it.

 2 A. -- 19.6 million of net proceeds from this offering

 3 after deducting two percent placement agent commission and

 4 other offering expenses payable by us.

 5 We intend to use the net proceeds to acquire

 6 various public and/or private investments, which may

 7 include, without limitation, debt securities, collateralized

 8 debt obligations, bonds, equity securities, trust

 9 preferreds, collateralized stock, convertible stock, bridge

10 loans, leases, mortgages, equipment leases, securitized cash

11 flow investments, and any other investments which may that

12 may add value to our portfolio.  Individually an investment

13 and collectively the investments.  Assuming we received the

14 maximum amount of the offering, we will not invest more than

15 25 percent of the proceeds of this offering in any single

16 investment.  All subscription proceeds will be held in an

17 escrow account and no subscription agreement will be

18 accepted until the minimum proceeds requirement is met for

19 the first closing.  Once we achieve the minimum amount

20 required for the first closing, we will begin to acquire

21 investments.

22 Q. Do you want to read that last --

23 THE COURT:  I don't want you to keep going,

24 Mr. Welles.

25 Is there some point you wish to make from
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 1 that paragraph, Mr. Featherstonhaugh?

 2 MR. FEATHERSTONHAUGH:  There is.

 3 THE COURT:  Why don't you direct his

 4 attention to whatever it is you want to.

 5 MR. FEATHERSTONHAUGH:  I'm sorry, your Honor.

 6 I apologize, your Honor.  I didn't hear the last part of

 7 what you said.

 8 THE COURT:  Why don't you direct his

 9 attention to whatever it is in that paragraph.

10 MR. FEATHERSTONHAUGH:  Oh, okay.  Well, it's

11 really the third paragraph.

12 THE COURT:  Why don't you direct his

13 attention to what you want to ask him a question about.

14 MR. FEATHERSTONHAUGH:  I would like to ask

15 him about the third paragraph.

16 THE COURT:  And what in the third paragraph

17 do you want to ask him about?

18 MR. FEATHERSTONHAUGH:  The third paragraph

19 and the nature of these is pretty much in its entirety.  The

20 third paragraph describes how investments are acquired,

21 relationships between related parties, and discloses --

22 THE COURT:  Then ask him the question.

23 Because the document does speak for itself.  I don't need

24 the whole thing read to me.

25 MR. FEATHERSTONHAUGH:  All right.
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 1 BY MR. FEATHERSTONHAUGH: 

 2 Q. Mr. Welles, in the portion that you read, you

 3 notice in that first paragraph it says that they're going to

 4 deduct a two percent placement agent commission, is that

 5 correct?

 6 A. Correct.

 7 Q. Was any commission charged on your fund when you

 8 were raising money, for the raising of the money?

 9 A. Not, not by us.

10 Q. No, but was it, was there a -- was there a charge

11 made by the people who were selling the interests?

12 A. McGinn, Smith acted as a nonexclusive placement

13 agent for the fund.

14 Q. Right.  And did they charge for their services?

15 A. They were paid by the management company.  So the

16 answer is yes.

17 Q. All right.  Well, let's turn to the management

18 company then for a minute.  Would you once again describe

19 the members of the management company and their percentages?

20 A. David Smith, Tony Schmitz, Timothy Welles

21 28 percent.  Michael Lasch, the remainder.

22 Q. All right.  How does the management company

23 acquire money?

24 A. The management company charges a two and a half

25 percent annual fee on total committed capital, reduced by
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 1 any principal amounts that have been returned to the

 2 investors.

 3 Q. So the management company annually is paid two

 4 percent of the --

 5 A. Two and a half percent.

 6 Q. -- collected capital?

 7 A. No.

 8 Q. Or the committed capital?

 9 A. The committed capital.

10 Q. The committed capital.  So when the fund was

11 originally sold, the management company would have received

12 two percent of about $20 million?

13 A. Two and a half percent --

14 Q. I'm sorry.  Two and a half percent.

15 A. -- of $27 million.

16 Q. All right.  And what services does the management

17 company perform?

18 A. We are the managers of the -- the management

19 company is the manager of the fund.  So the activities that

20 I described before myself are performed in the management

21 company, if you will.

22 Q. Okay.  Is that a -- how did you arrive at the

23 amount of the fee?

24 A. It's a, it's a typical size fee in, you know, any

25 one of a number of private equity funds.
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 1 Q. Were there any, were there any other fees charged

 2 by the management company or any of the other entities?

 3 A. Yes.  Tipically, when we make an investment out of

 4 the fund, the fund will charge a closing fee, and that fee

 5 was split with -- between the management company and the

 6 fund.

 7 Q. And how is that fee arrived at?

 8 A. It's a negotiated fee between the fund at the time

 9 it makes an investment and the borrowing company, the

10 portfolio company.

11 Q. And were such arrangements made with all of the

12 nine companies you invested in?

13 A. Yes.

14 Q. The investments that First Independent and Third

15 Albany made in your fund, Mr. Welles, would you describe

16 them as successful investments?

17 A. So far, yes.

18 Q. And they continue to be investors in fund?

19 A. Correct.

20 Q. And do you believe those investments in your fund

21 have some value?

22 A. We do.

23 Q. I think the only other thing I have for you,

24 Mr. Welles, is in connection with Lynn Smith directly.  In

25 terms of Pine Street Capital, as far as you're aware, has
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 1 any money ever been transferred from Pine Street Capital to

 2 Lynn Smith to which she was not entitled by virtue of her

 3 investment?

 4 A. Not that I'm aware of.

 5 Q. Thank you.

 6 THE COURT:  Miss Dunn.

 7 MISS DUNN:  Thank you, your Honor.

 8 Your Honor, may I preface my examination of

 9 Mr. Welles by advising the Court of conversations

10 Mr. McGrath and I had yesterday about condensing my

11 examination of Mr. Welles by using a summary document,

12 rather than the expense of examination we did when we took

13 his deposition?

14 THE COURT:  Is this -- is the summary

15 document to be an exhibit?

16 MISS DUNN:  Yes.  Summary document, all of

17 the -- basically what we did, we went through all of the

18 trust brokerage statements, and Mr. Welles identified every

19 transfer, every deposit into the account from Pine Street

20 Capital Partners.  A summary document has been created.

21 I've provided all of the account statements to Mr. McGrath.

22 I have -- I'm going to offer all those account statements as

23 well.  It would shorten his testimony.  And I --

24 THE COURT:  Mr. Welles' testimony?

25 MISS DUNN:  Yes.  And as the Court may be

BONNIE J. BUCKLEY, RPR, CRR

UNITED STATES COURT REPORTER - NDNY



WELLES - CROSS - FEATHERSTONHAUGH

   255

 1 aware, when I filed my reply papers in this motion, I was

 2 waiting for the transcript, which didn't arrive until I

 3 think yesterday afternoon.  It's been provided to Mr. Welles

 4 through his counsel.  And SEC has it.  And once Mr. Welles

 5 has had the opportunity to review it and make any

 6 corrections, I would also offer that to simply supplement

 7 any document information we don't capture from him today.

 8 Would that be acceptable?

 9 THE COURT:  Yes, you may proceed.

10 Mr. McGrath, did you want to --

11 MR. McGRATH:  Yes, your Honor, thank you.  I

12 did represent that I would be happy to help her facilitate

13 expedite Mr. Welles' testimony, particularly documents that

14 were not in dispute.  She gave me a cover sheet with a list

15 of transactions.  And I notified her this morning that I

16 went through all the backup and I was able to identify the

17 backup for all except one, two, three, four, five, six,

18 seven transactions.  So I'm happy to give her that.  And to

19 the extent she can at least identify the backup for that

20 through the testimony, that would be helpful, because I

21 don't have that backup in the material that she provided.

22 But for that reservation, I'm happy to have her move

23 everything else in in summary fashion.

24 MISS DUNN:  And the binder this morning

25 supplemented the account statements.  I had -- the account
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 1 statements I gave you yesterday was not the entire set.

 2 So...

 3 MR. McGRATH:  Then with Miss Dunn's

 4 representation that the backup for the other documents are

 5 in here, I'm happy to let the summary document go in, as

 6 long as I have an opportunity at some point to make an

 7 application to the Court to the extent I can't find that

 8 document in here.  Which I doubt will happen.

 9 MISS DUNN:  Sure.  And I don't have to offer

10 the summary document right now.  I can offer it through my

11 accountant who created it.

12 THE COURT:  That's fine.  You may proceed

13 using the summary document if you wish.

14 MISS DUNN:  Okay.  Thank you.

15 CROSS-EXAMINATION BY MISS DUNN: 

16 Q. Good morning, Mr. Welles.

17 A. Good morning.

18 Q. You are familiar with the David and Lynn Smith

19 irrevocable trust?

20 A. I am.

21 Q. And you previously testified that the trust made a

22 one million dollar commitment at the start of the fund?

23 A. Correct.

24 Q. How much money did the trust put into the fund at

25 the initial close?
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 1 A. One hundred thousand dollars.

 2 Q. And was there another contribution to the fund of

 3 a cash investment subsequent to that?

 4 A. There was.  Of $300,000.

 5 Q. So the initial cash investment was $400,000?

 6 A. Yes.

 7 Q. And that's -- as you testified earlier, is that

 8 the 40 percent of the total commitment?

 9 A. Correct.

10 Q. And at the time that the trust invested in the

11 fund, I believe you testified that you learned that

12 Mr. Urbelis was the trustee of this trust?

13 A. Correct.

14 Q. And did he sign a subscription agreement on behalf

15 of the trust in order to secure that investment in the fund?

16 A. Yes.

17 Q. And did that subscription agreement obligate

18 Mr. Urbelis and the trust to pay additional amounts into

19 your fund?

20 A. It did.

21 Q. What was the nature of those additional payments?

22 A. That obligation was the remaining $600,000 over of

23 the total commitment on an as call basis by the manager of

24 the fund.

25 Q. All right.  Have you called the full $600,000?
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 1 A. We've not.

 2 Q. All right.  Did there come a time that you made a

 3 capital cash call?

 4 A. Yes.

 5 Q. And when was that?

 6 A. We made three cash capital calls.  All of them

 7 were in 2006.  And the first one of those was in June of

 8 2006.

 9 Q. And did the trust pay that capital cash call to

10 your fund?

11 A. It did.

12 Q. And did the trust pay those other two capital cash

13 calls to your fund?

14 A. It did.

15 Q. Were there any additional capital cash calls?

16 A. There were not.

17 Q. To date?

18 A. There were not.

19 Q. Okay.  Was there also -- or were there times when

20 your fund paid amounts of money to the David and Lynn Smith

21 irrevocable trust?

22 A. Yes.

23 Q. And what was the reason or nature of those

24 payments?

25 A. The initial payments were within the partnership
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 1 notes as we referred to them.  The 40 percent of the

 2 commitment carried an interest rate of nine percent

 3 annually.  Those payments are made quarterly.  So the trust

 4 would have received its nine percent annual interest

 5 payment, one each quarter, on the amount of the outstanding

 6 notes at the time the payment was made.

 7 Q. All right.  And the initial -- do you recall when

 8 the initial interest payment would have been made?

 9 A. The first payment I believe was March 31 of '05.

10 And the payment dates were then June, September, and

11 December.

12 Q. So would that initial interest payment have been

13 made with respect to the hundred thousand dollars that had

14 been paid by the trust?

15 A. Yes.

16 Q. And then the additional interest payments from

17 June 2006 forward were based on the full $400,000 invested?

18 A. Correct.

19 Q. And did you -- do you recall testifying on

20 June 3
rd

 of this year at a deposition in this matter?

21 A. Yes.

22 Q. Do you recall reviewing various account

23 statements, brokerage account statements for the trust?

24 A. I do.

25 Q. And do you recall at that time reviewing documents
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 1 or records of Pine Street Capital Partners which reflected

 2 the trust's interest in Pine Street, as well as payments

 3 made by Pine Street to the trust?

 4 A. Yes.

 5 Q. I'm showing you what's been marked Intervenor

 6 Exhibit 3.  This is a schedule or a chart of deposits

 7 recorded, I believe that are recorded on the trust brokerage

 8 statements that were received from Pine Street Capital

 9 Partners.

10 A. Okay.

11 Q. Do you recall discussing these interest payments

12 and return of capital at your deposition?

13 A. Yes, I do.

14 Q. Okay.  Do these amounts reflect, accurately

15 reflect the dates and amounts of payments made by Pine

16 Street Capital Partners to the trust?

17 A. Yes, I believe so.

18 Q. Were there any payments made to the trust to which

19 the trust was not entitled?

20 A. No.

21 Q. Was the trust treated any differently than any

22 other investor in your fund?

23 A. It was not.

24 Q. You also mentioned that you had -- you did not

25 have discussions with Mr. Urbelis when the trust initially
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 1 invested in your fund, is that correct?

 2 A. Correct.

 3 Q. Were there other investors in Pine Street Capital

 4 Partners who you did not discuss the investment directly

 5 with the investor?

 6 A. Yes, there were.

 7 Q. How many investors total do you have in the fund?

 8 A. About 65 or 70.

 9 Q. Okay.  Of that 65 or 70, can you identify

10 approximately how many of those investors you met with or

11 spoke with directly as opposed to speaking with a

12 representative?

13 A. I would say probably half.

14 Q. So in half of those instances, you were

15 communicating with an agent or a representative or a

16 stockbroker on behalf of the investor?  Would that be

17 correct?

18 A. Or in some instances, Mr. Smith had the

19 conversation, not me.

20 Q. Okay.  And Mr. Urbelis was an investor in your

21 fund as well?

22 A. That's correct.

23 Q. And did you have conversations with him at the

24 time he invested his own money in the fund?

25 A. No.
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 1 Q. And are you aware whether any members of

 2 Mr. Urbelis' family are investors in the fund?

 3 A. Yes.

 4 Q. And are you aware whether any other trust in which

 5 he serves as trustee are invested in your fund?

 6 A. Yes.

 7 Q. And did he have any conversations with you at the

 8 time that his family members or he or himself as trustee of

 9 another trust invested in the fund?

10 A. No.

11 Q. Are you aware that Mr. Urbelis resigned as trustee

12 of the David and Lynn Smith irrevocable trust?

13 A. Yes.

14 Q. And David Wojeski has been appointed by Mr. and

15 Mrs. Smith as the successor trustee, are you aware of that?

16 A. Yes.

17 Q. Do you know David Wojeski?

18 A. I do.

19 Q. How long have you known him?

20 A. Probably six or seven years.

21 Q. How is it that you know him?

22 A. Through mutual friends, and his firm until

23 recently was the auditor of a company on which I serve as a

24 member of the board.

25 Q. Has he ever communicated with you about the Pine
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 1 Street Capital Partners fund?

 2 A. He has not.

 3 Q. What do you know about his background and his

 4 profession?

 5 A. He appears to be founded and successfully built a

 6 good accounting firm.

 7 Q. Do you know his reputation as an accountant?

 8 A. I do.

 9 Q. What is his reputation as an accountant?

10 A. I would say it's very good.

11 Q. What is his reputation as an individual?  If

12 you're aware.

13 A. Very good.

14 Q. Do you know him to be a man of integrity?

15 A. Yes.

16 Q. Is he well respected in his community?

17 A. Yes.

18 Q. Do you believe that if he, as an investor -- as a

19 trustee of an investor in your fund, that he will conduct

20 himself responsibly on behalf of that investor?

21 A. I do.

22 MISS DUNN:  I have no further questions.

23 Thank you, your Honor.

24 THE COURT:  Any redirect?

25 MR. McGRATH:  Yes, your Honor.
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 1 REDIRECT EXAMINATION BY MR. McGRATH: 

 2 Q. Mr. Welles, Mr. Featherstonhaugh asked you a

 3 series of questions regarding your review of the private

 4 placement memorandum for the funds that were invested, the

 5 Third Albany and First Income --

 6 A. Correct.

 7 Q. Funds.  As you sit here today, are you familiar

 8 with all of the terms and conditions and representations

 9 that were set forth in those private placement memorandum?

10 A. Not specifically, no.

11 Q. Do you have any knowledge other than the

12 investment that those funds made in your -- or in the Pine

13 Street Fund, do you have any personal knowledge of any of

14 the other investments that they made?

15 A. Yes.  But not in any detail.

16 Q. All right.  Do you have any personal knowledge of

17 any of the loans that were made by those funds?

18 A. Yes.

19 Q. In what way?

20 A. I was involved in 74 State as a board member.

21 Q. All right.  Other than that loan --

22 A. Ah...

23 Q. -- are you --

24 A. There was one other that I was familiar with

25 called BBI.  But other than that, no.
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 1 Q. Are you familiar with any of the transactions or

 2 transfers that occurred between those funds and any of the

 3 McGinn, Smith entities between 2004 and the present?

 4 A. No.

 5 Q. All right.  So as you sit here today you don't

 6 have any opinion as to whether any of the other transactions

 7 that were made by those funds were in compliance with the

 8 terms or conditions of their private placement memorandum,

 9 do you?

10 A. No, I don't.

11 Q. Now, your -- strike that "your".  Pine Street Fund

12 invested in nine companies, correct?

13 A. Correct.

14 Q. Did you or any of the three partners that you were

15 associated with have any interest in any of those nine

16 companies that Pine Street invested in?

17 A. No.  Other than through the fund.

18 Q. Right.  Did you or any of your partners make any

19 transfers or loans to any other entities that you or your

20 partners had investments in?

21 A. No.

22 Q. Did you or your partners make any loans to

23 yourselves out of the Pine Street Fund?

24 A. No.

25 Q. Now, you said that the -- that part of the
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 1 investment was in a note, correct?

 2 A. Correct.

 3 Q. And the note promises a certain rate of interest?

 4 A. Correct.

 5 Q. To the investors?  And what was the interest rate?

 6 A. Nine percent.

 7 Q. All right.  And prior to making your investment in

 8 the nine companies, did you or your partners perform due

 9 diligence to try to determine whether those investments

10 would return sufficient revenue to allow you to meet your

11 commitment to the investors to pay that interest rate?

12 A. Yes.  Although, that, that -- we were really more

13 looking at what we felt the rate of return out of the

14 individual portfolio company would be.

15 Q. Well, are you saying you weren't concerned with

16 whether you would meet your commitment to the investors to

17 pay the interest rate that you had promised them?

18 A. True.

19 Q. Okay.  So wasn't part of your concern then whether

20 there would be sufficient money coming out of those inVs to

21 meet your interest rate commitment?

22 A. Yes.  Absolutely.

23 Q. All right.  And in fact, you have honored your

24 interest rate commitments to each of these investors, you

25 have met your interest rate commitment to these investors
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 1 from the day the fund was formed until today, correct?

 2 A. Yes.

 3 Q. You are not in default on any note to any

 4 investor?

 5 A. Correct.

 6 Q. And, in fact, in making the due diligence that you

 7 undertook, you looked at a lot of companies, didn't you?

 8 A. Yes.

 9 Q. How many companies did you look at?

10 A. Eight to 900.

11 Q. Okay.  And you were able to winnow down to nine

12 companies that were sufficient in returning income to you to

13 meet your commitment to investors, correct?

14 A. Correct.

15 Q. Is it fair to say that you wouldn't have invested

16 in a company if you didn't think it would generate

17 sufficient income --

18 A. Yes.

19 Q. -- to meet your committment to investors?

20 A. Yes.

21 Q. And you were able to identify nine such companies?

22 A. Yes.

23 Q. And that was during the period 2005 to 2010?

24 A. Yes.  We made you're last investment in November

25 of 2008.
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 1 Q. Okay.  Now, you indicated that there was a closing

 2 fee that was charged.

 3 A. Correct.

 4 Q. And you negotiated that with the company that you

 5 were making the investment in?

 6 A. Right.

 7 Q. So that was an arms length negotiation?

 8 A. Yes.

 9 Q. In other words, you or your three partners weren't

10 on both sides of the negotiations for those closing fees,

11 were you?

12 A. No.  That's correct.

13 Q. Would you...

14 MR. McGRATH:  No further questions.

15 THE COURT:  Mr. Featherstonhaugh.

16 MR. FEATHERSTONHAUGH:  Yes.

17 RECROSS-EXAMINATION BY MR. FEATHERSTONHAUGH: 

18 Q. Mr. Welles, you were just asked about the interest

19 rate that you were paying your note holders.  Do you recall

20 those questions?

21 A. Yeah.

22 Q. When was the first interest payment due?

23 A. March 31st of 2005.

24 Q. Of 2005.  And that interest payment was made,

25 correct?
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 1 A. That's correct.

 2 Q. And how many companies had you invested in at that

 3 point?

 4 A. Zero.

 5 Q. So how was that interest payment made?

 6 A. It was made out of the principal that was invested

 7 in the fund.

 8 Q. So you were returning the investors' money --

 9 A. Correct.

10 Q. -- to them as interest?

11 A. That's right.

12 Q. When did the fund break even on a cash flow basis?

13 A. I believe it was in the middle of 2006.

14 Q. And all interest payments that were made before

15 that were made to the investors using the investor's own

16 money?

17 A. A declining portion but, yes, there was a portion

18 of it that was.

19 Q. And based on your knowledge and experience that

20 you explained to us here, is that typical of funds of this

21 type?

22 MR. McGRATH:  Objection.

23 THE COURT:  Overruled.

24 A. I, I don't, I don't really know.

25 Q. Fair enough.  Thank you, Mr. Welles.
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 1 THE COURT:  Miss Dunn, anything further?

 2 MISS DUNN:  No.  Thank you, your Honor.

 3 THE COURT:  All right.  Thank you.  Thank you

 4 Mr. Welles, you may step down.

 5 (Witness Timothy R. Welles excused.) 

 6 THE COURT:  Call your next witness please.

 7 MR. STOELTING:  Call Lynn Smith.  

 8 THE COURT:  I anticipate at least the direct

 9 on miss Smith will take half an hour.

10 MR. STOELTING:  Forty-five minutes to an

11 hour.

12 THE COURT:  We'll take our morning recess at

13 this time before we start.  Stand in recess for 15 minutes.

14 MR. KOENIG:  Your Honor, could Mr. Stoelting

15 and I approach for one quick thing?

16 THE COURT:  Does it need to be on the record?

17 MR. KOENIG:  No.

18 (Discussion off the record.) 

19 (Brief recess at 10:30 AM.) 

20 (Court reconvened at 10:45.)

21 THE COURT:  Miss Smith, please step forward

22 to be sworn.

23

24

25
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 1 LYNN A. SMITH, 

 2 having been duly sworn by the Clerk of the Court, was 

 3 examined and testified as follows: 

 4 THE CLERK:  This is Lynn A. Smith, S-M-I-T-H.

 5 THE COURT:  Mr. Stoelting.

 6 DIRECT EXAMINATION BY MR. STOELTING: 

 7 Q. Good morning, Mrs. Smith.

 8 A. Good morning.

 9 Q. How long have you been married to David Smith?

10 A. Forty-two years.

11 Q. When did you graduate college?

12 A. 1968.

13 Q. What did you do after graduating college, as far

14 as work?

15 A. I was an elementary school teacher for  

16 Q. So you stopped teaching elementary school in ?

17 A. Yes.

18 Q. And after , have you had any employment

19 outside of the home?

20 A. No.

21 Q. Have you ever been an employee of McGinn, Smith &

22 Company?

23 A. No.

24 Q. Have you ever worked as an employee or contractor

25 at any company owned or controlled by your husband?
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 1 A. No.

 2 Q. Have you ever had a securities license?

 3 A. No.

 4 Q. Have you ever participated in soliciting investors

 5 in any offering your husband was involved in?

 6 A. No.

 7 Q. Have you ever helped to write any private

 8 placement memorandum?

 9 A. No.

10 Q. You recall on April 20
th

 of this year, the Court

11 signed an order freezing your assets temporarily and the

12 assets of your husband?

13 A. Yes.

14 Q. And when that order was entered, where were you?

15 A. I was in Vero Beach, Florida.

16 Q. And did you leave shortly after that to return to

17 New York?

18 A. Yes.

19 Q. And how did you get back to New York?

20 A. I drove.

21 Q. And did you use a credit card to pay for gas on

22 the way up?

23 A. Yes.

24 Q. And that was a Mobil Pass credit card?

25 A. Yes.
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 1 Q. And since April 20
th

, have you also had

 2 occasions to use a Mastercard credit card?

 3 A. Yes.

 4 Q. And have you also used a Visa credit card?

 5 A. Yes.

 6 Q. And have you received any legal advice from any

 7 attorneys on whether the use of those credit cards was

 8 consistent with the asset freeze?

 9 MR. FEATHERSTONHAUGH:  Objection, your Honor.

10 THE COURT:  Sustained.

11 BY MR. STOELTING: 

12 Q. Did you have any discussions with your husband on

13 the topic of whether those -- the use of those credit cards

14 was consistent with the asset freeze?

15 A. No.

16 Q. Before you is a thick binder on the bottom of a

17 larger binder.  If you could open that and turn to

18 Plaintiff's 72.

19 Do you have Exhibit 72 in front of you?

20 A. Yes, sir.

21 Q. Okay.  This is the supplemental declaration of

22 Roseann Daniello.  And you recall there was several hours of

23 testimony about this exhibit yesterday?

24 A. Yes, I can.

25 Q. If you would just look at Exhibit 1.  It's
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 1 entitled deposits and withdrawals from the David and Lynn

 2 Smith irrevocable trust account.  Do you have that open in

 3 front of you?

 4 A. Is that page 2?

 5 Q. It's called Exhibit 1.  The second page of

 6 Plaintiff's 72.

 7 A. Page 2?  Mine doesn't say Exhibit 1 on it.

 8 Q. On the bottom it has the lettering exhibit and

 9 Exhibit 1.  It's a table.

10 A. It's a table.

11 Q. Do you see it says deposits and withdrawals from

12 the David and Lynn Smith irrevocable trust?

13 A. Yes.

14 Q. You see at the bottom it says Exhibit 1?

15 A. Yes.

16 Q. And you see there's a column that says deposits

17 and a column that says withdrawals?

18 A. Could I have some help?  I...

19 THE COURT:  Mr. Stoelting, it might

20 facilitate things if you could come forward and --

21 MR. STOELTING:  Sure.

22 THE COURT:  -- identify the page that you're

23 referring to.

24 MR. STOELTING:  I'm sorry.  You have the

25 wrong document.
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 1 A. You said 272.

 2 MR. STOELTING:  I'm sorry.  What exhibit did

 3 I say?

 4 THE COURT:  Seventy-two.

 5 MISS MEHRABAN:  Seventy-two.

 6 BY MR. STOELTING: 

 7 Q. All right.  This binder has...

 8 MISS MEHRABAN:  Seventy-two.

 9 BY MR. STOELTING: 

10 Q. All right.  Here we go.  This is what -- I'm

11 sorry, it was the third page actually.  And there's deposits

12 and withdrawals (indicating).

13 A. Mm-hmm.

14 Q. Do you, do you have any reason to think this does

15 not accurately reflect actual deposits and withdrawals from

16 the trust account?

17 MISS DUNN:  Objection.

18 THE COURT:  Well, sustained as to form.

19 BY MR. STOELTING: 

20 Q. Do you have any reason to believe that any of the

21 deposits and withdrawals on Exhibit 1 are not actual

22 deposits and withdrawals, do not reflect the actual deposits

23 and withdrawals?

24 MISS DUNN:  Objection.

25 THE COURT:  Same ruling.
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 1 BY MR. STOELTING: 

 2 Q. Are you familiar with deposits and withdrawals

 3 from the trust account?

 4 A. It's in an irrevocable trust, so I have a trustee

 5 who takes care of that.

 6 Q. Do you have any knowledge of deposits and

 7 withdrawals that have been made from the trust account since

 8 2004?

 9 A. Generally speaking, no.

10 Q. Well, do you dispute that any of these deposits

11 and withdrawals reflected on Exhibit 1 were made?

12 MISS DUNN:  Objection.

13 THE COURT:  Sustained.

14 MR. STOELTING:  Withdrawn.

15 BY MR. STOELTING: 

16 Q. Do you recall completing a statement of assets and

17 liabilities that was required by the Court's order dated

18 April 20, 2010?

19 A. Yes, I do.

20 Q. Would you turn to Plaintiff's Exhibit 75 please?

21 Plaintiff's Exhibit 75 is a statement that was submitted on

22 your behalf.

23 THE COURT:  Do you have that exhibit,

24 Mrs. Smith?

25 RELIEF DEFENDANT LYNN SMITH:  Is it Exhibit
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 1 3?

 2 THE COURT:  No.

 3 BY MR. STOELTING: 

 4 Q. It actually was marked as the Deposition Exhibit

 5 3, but for the hearing purposes, it's --

 6 THE COURT:  Mr. Stoelting, again, if you are

 7 going to refer to an exhibit, it would help if you would

 8 point out the precise page so we all know what we're talking

 9 about.  Or if someone will.

10 BY MR. STOELTING: 

11 Q. Seventy-five.

12 A. Yes.

13 Q. Would you look at the last page of this exhibit?

14 A. Yes.

15 Q. Is that your signature?

16 A. Yes.

17 Q. And would you look on the third page?

18 A. Yes.

19 Q. Do you have a page open in front of you that is

20 entitled Lynn A. Smith statement of net assets as of

21 March 31, 2010?

22 A. Yes.

23 Q. Does this accurately show your net assets as of

24 March 31, 2010?

25 A. Yes.
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 1 Q. Do you see the section called loans receivable?

 2 A. Yes.

 3 Q. What does that refer to?

 4 A. It refers to two loans that I gave to Tim McGinn.

 5 Q. What were the amounts of the loans?

 6 A. $900,000 and $15,000.

 7 Q. When did you give those loans?

 8 A. I gave the first one, I believe, in 2004, and the

 9 second one, December 2009.

10 Q. And who did you understand Timothy McGinn to be?

11 A. My husband's business partner, as well as a close

12 friend.

13 Q. And how long had Mr. McGinn been your husband's

14 business partner when you made the loan?

15 A. Twenty-nine years.

16 Q. And did Mr. McGinn speak to you and request the

17 loan directly?

18 A. No.  He spoke to my husband.

19 Q. Have you ever had a conversation with Mr. McGinn

20 about these loans?

21 A. I have not had a conversation with Mr. McGinn.

22 I've had the conversation with my husband.

23 Q. And from which account did you pay the $900,000,

24 and the $15,000 to Mr. McGinn?  

25 A. From my stock account.
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 1 Q. How much money has Mr. McGinn paid back?

 2 A. He's paid back two separate checks, one for a

 3 hundred thousand dollars and one for 85,000.

 4 Q. Do you have an understanding of why Mr. McGinn has

 5 not paid back the balance?

 6 A. Yes.

 7 Q. What is that?

 8 A. He's having a cash flow problem at the moment.

 9 Q. And do you know why in the -- since the loans were

10 made in 2004, he has not paid back a greater amount on the

11 loans other than the 185,000?

12 A. No.

13 Q. Has he been having cash flow problems since you

14 extended him the loan in 2004?

15 A. I don't know that.

16 Q. And why did Mr. McGinn need this money?

17 A. For two purposes.  One, he was buying some stock

18 in the alarm company that he was the president of.  And the

19 other was for a down payment on a home in Niskayuna.

20 Q. Do you recall the name of the alarm company?

21 A. Integrated Alarm Systems.

22 Q. Was it Integrated Alarm Services Group Inc.?

23 A. Yes.  Sorry.

24 Q. And what is your primary residence?

25 A. Two Rolling Brook Drive, Saratoga Springs, New
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 1 York.

 2 Q. And is that house held jointly with your husband?

 3 A. Yes, it is.

 4 Q. When did you purchase that house?

 5 A. About eight years ago.

 6 Q. And it's been held jointly with your husband since

 7 you purchased it eight years ago?

 8 A. Yes.

 9 Q. And do you also own a home in Vero Beach?

10 A. Yes.

11 Q. When was that home purchased?

12 A. That was purchased about nine years ago.

13 Q. And when you purchased the Vero Beach home, it was

14 held jointly with you and your husband, correct?

15 A. Yes, it was.

16 Q. And in whose name is that Vero Beach house now?

17 A. It is in my name.

18 Q. Only?

19 A. Yes.

20 Q. And when did -- when was it transferred from joint

21 ownership to your ownership only?

22 A. It was transferred a year ago.

23 Q. And why did that transfer occur?

24 A. Because I paid for the home with my funds, and I

25 had been wanting to put the house in my name, but there was

BONNIE J. BUCKLEY, RPR, CRR

UNITED STATES COURT REPORTER - NDNY



LYNN SMITH - DIRECT - STOELTING

   281

 1 an estate planning lawyer who said we should keep it

 2 jointly.  And that was about four years ago.  And then I

 3 insisted that it be put in my name because I paid for it.

 4 Q. And you paid for that house out of your stock

 5 account?

 6 A. Yes.

 7 Q. And that house was -- the Vero Beach house, was it

 8 used by all members of your family?

 9 A. Yes.

10 Q. The estate planning attorney you referred to, is

11 that Martin Finn?

12 A. Yes.

13 Q. And you said that Mr. Finn advised you that from

14 an estate planning perspective it would be preferable to

15 leave the house as a joint asset?

16 A. Yes, he did.

17 Q. And you did not follow that advice, correct?

18 A. Correct.

19 Q. And you also own a house in Broadalbin, New York?

20 A. Yes.  It's a small camp on Sacandaga Lake.

21 Q. How long have you had that house?

22 A. I've had that house for about 40 years.

23 Q. In whose name is that house?

24 A. Lynn A. Smith.

25 Q. Now, up until about a year ago, which bank account
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 1 did you use for basic household bills?

 2 A. Oh, our checking account.

 3 Q. At Bank of America?

 4 A. Yes.

 5 Q. And that was a joint account with you and your

 6 husband?

 7 A. Yes.

 8 Q. And up until about a year ago that joint account

 9 at Bank of America was the account that David Smith

10 deposited his paychecks?

11 A. Yes.  He had direct deposit from work.

12 Q. And then about a year ago, you opened up an

13 account at BOA in your name only, correct?

14 A. Yes.

15 Q. And at that point, David's paycheck, which had

16 previously been deposited into the joint account, then began

17 to be deposited into your account; correct?

18 A. Correct.

19 Q. And do you recall why that change occurred?

20 A. His check -- his paycheck was deposited into that

21 account because I paid the household bills from that

22 account.  And I had decided that I wanted a checking account

23 of my own.  Many couples have that.  I hadn't.  And I wanted

24 to have some independence.  My daughter's unemployed, and I

25 didn't want -- he never used the account anyway, and I
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 1 really didn't want someone looking over my shoulder as to

 2 where I was sending someone a check.

 3 Q. Doesn't David Smith have a separate checking

 4 account in his own name?

 5 A. Yes, he does.

 6 Q. Why didn't he choose to have his paychecks

 7 deposited in his own checking account?

 8 A. He used the -- his checking account for items that

 9 maybe I could not afford to write checks out of mine.  We

10 had two mortgages, car payments, insurance, and so on.  And

11 that's what he used his account for, the big things.  And I

12 used mine for household daily, lawn service, groceries, that

13 kind of thing.

14 Q. And at the time that you opened -- that you closed

15 the joint checking account and opened up your own account

16 and switched David's paychecks to your own account, wasn't

17 that about the same time that you switched the Vero Beach

18 house from joint ownership to your ownership?

19 A. No.  I think the Vero Beach house was quite a bit

20 before that.  Or a few months before that.

21 Q. A few months before?

22 A. Yeah.  I remember it was the summer that I changed

23 the checking account, I believe, last summer.

24 Q. And the switch in Vero Beach happened?

25 A. I believe it was April.
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 1 Q. Of 2009?  Last year?

 2 A. Yes.

 3 Q. Do you recall consulting with Martin Finn on the

 4 topic of transferring assets to you?

 5 A. I don't understand your question.

 6 Q. You recall Martin Finn was the estate planning

 7 attorney?

 8 A. Yes, I do.

 9 Q. All right.  And he was engaged by you and your

10 husband to give you --

11 A. Exactly.

12 Q. Can I finish my question please?

13 A. Sorry.

14 Q. He was engaged by you and your husband to provide

15 you with estate planning advice?

16 A. Yes.

17 Q. And didn't you have a meeting with him in

18 January 2009 on the subject of the best way to transfer

19 assets to your name?

20 MR. FEATHERSTONHAUGH:  Your Honor, I just

21 want to make sure I understand your Honor's ruling from

22 yesterday.  Obviously, I object to any questions, as I

23 mentioned yesterday, based on the attorney/client privilege

24 that are going to explore Mrs. Smith's conversation with her

25 estate planning counsel.  I thought your Honor said those
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 1 would be preserved.  And I can raise them at the end.  Or do

 2 I need to --

 3 THE COURT:  No, you're making an objection

 4 now, I take it?

 5 MR. FEATHERSTONHAUGH:  Yes.

 6 THE COURT:  SEC counsel is entitled to find

 7 out if there was a conversation.

 8 MR. FEATHERSTONHAUGH:  Yeah.

 9 THE COURT:  And the topic, but not the

10 content of the conversation.

11 MR. FEATHERSTONHAUGH:  Okay.  Thank you.

12 THE COURT:  As to this question, the

13 objection is overruled.

14 A. Yes, we had a meeting in 2009.

15 Q. And the topic of the meeting was transferring

16 assets to your name, correct?

17 MR. FEATHERSTONHAUGH:  Objection.

18 THE COURT:  Overruled.

19 A. I don't recall that that meeting was about that --

20 Q. What --

21 A. -- transferring assets.  It was -- I -- it was

22 just an estate planning meeting with our lawyer, our estate

23 lawyer.  It was lengthy, and honestly, I can't remember what

24 actually took place.

25 Q. Do you recall the meeting at all?
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 1 A. Yes.  I know we had a meeting in 2009.

 2 Q. And do you recall among the topics being discussed

 3 of how to move jointly held assets or David Smith's assets

 4 into your name?

 5 A. I don't believe that that meeting was solely about

 6 moving assets around.  It may have been discussed.  He's an

 7 estate planner.  That's all I remember about the meeting.

 8 Q. Could you turn to Exhibit 118 in the binder,

 9 please?

10 THE COURT:  Just to be sure, could you help

11 her out again?

12 Q. Exhibit 118 is three pages.  Mrs. Smith, if you

13 could just skip over the first page, which is an e-mail.

14 And the second page is a letter dated January 28, 2009, a

15 two-page letter from Martin Finn to Mr. and Mrs. David L.

16 Smith.

17 A. Yes.

18 Q. You have the letter open in front of you?

19 A. Yes.

20 Q. Do you recognize this letter?

21 A. Yes.

22 Q. Did you receive it around January 28, 2009?

23 A. Yes.

24 Q. The letter says Dear David and Lynn.

25 MR. FEATHERSTONHAUGH:  Objection, your Honor.
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 1 THE COURT:  What's your objection?

 2 MR. FEATHERSTONHAUGH:  My objection is that

 3 this is a letter, a private letter from counsel to the

 4 witness.

 5 THE COURT:  Is this the same objection as

 6 yesterday?

 7 MR. FEATHERSTONHAUGH:  Yes.

 8 THE COURT:  All right.  Same ruling.

 9 Overruled.

10 BY MR. STOELTING: 

11 Q. The first sentence says:  This letter summarizes

12 the proposed transfer of assets we recently discussed which

13 will further your estate planning and asset protection

14 objectives.

15 A. Yes.

16 Q. What were your asset protection objectives at that

17 time?

18 A. I don't know if I understand the question.  I --

19 we went for estate planning, for talking about an

20 irrevocable trust for our children and so on.  We went to

21 protect our assets.  That's why I went to an estate lawyer.

22 Q. At this time, were you aware that a security

23 regulator called FINRA was conducting an examination of

24 McGinn, Smith & Co. Inc.?

25 A. I was aware that there was a routine FINRA audit
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 1 going on, which, if I recall, had gone on every year.  I

 2 didn't understand that it was an investigation.  I just

 3 heard that it was an audit.

 4 Q. And did the audit or the investigation, was that

 5 the reason that you were seeking asset protection?

 6 A. No.

 7 Q. Do you recall in January 2009, shortly before this

 8 meeting, that David Smith received a letter from FINRA

 9 ordering him to appear for sworn on-the-record testimony?

10 A. No.

11 Q. Would you please look at the next -- following

12 document, Plaintiff's 119?  Plaintiff's 119 is a letter from

13 FINRA, dated January 21, 2009, from a senior examiner at

14 FINRA to David Smith at 2 Rolling Brook Drive, Saratoga

15 Springs.  That's your home, correct?

16 A. Yes.

17 Q. And the letter says:  Dear Mr. Smith:  In

18 connection with the above --

19 MR. FEATHERSTONHAUGH:  Objection, your Honor.

20 THE COURT:  To what?

21 MR. FEATHERSTONHAUGH:  He's reading a

22 document which, as your Honor has pointed out, speaks for

23 itself.  He hasn't even identified the fact that the witness

24 has ever seen it.  

25 THE COURT:  I'll give him up to the three
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 1 paragraphs that you had Mr. Welles read.

 2 MR. FEATHERSTONHAUGH:  All right.

 3 THE COURT:  Your objection is overruled.

 4 BY MR. STOELTING: 

 5 Q. This letter was apparently sent to your home,

 6 Mrs. Smith, by, it says, first class and certified mail.  Do

 7 you remember receiving this letter around January 21, 2009?

 8 A. Sir, I do not.  First of all, it's addressed to

 9 Mr. Smith.  Apparently, he didn't share this with me.

10 Q. So let me just continue essentially trying to

11 refresh your recollection.  I'll jest read the first

12 sentence.

13 In connection with the above referenced

14 examination, you are hereby requested under FINRA Rule 8210

15 to appear for an on-the-record interview.

16 THE COURT:  Mr. Stoelting.  Her memory is not

17 exhausted.  She said she didn't receive it.

18 MR. STOELTING:  I'm trying to refresh her

19 recollection as to the information in the letter about the

20 fact that her husband was called for this on the record --

21 THE COURT:  Her recollection is not

22 exhausted.  She said she didn't receive it and she wasn't

23 told.

24 BY MR. STOELTING: 

25 Q. Were you aware that your husband gave
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 1 on-the-record testimony to FINRA on multiple occasions in

 2 2009 and 2010?

 3 A. Yes.

 4 Q. And when was the first time you remember being

 5 aware of that?

 6 A. I can't remember.

 7 Q. And before 2009, do you remember your husband ever

 8 providing on-the-record testimony to FINRA?

 9 A. No.

10 Q. Looking back at Plaintiff's 118, which is the

11 letter from Mr. Finn, the second paragraph refers to

12 something called the David L. Smith lifetime QTIP trust.  Do

13 you see that?

14 A. I do.

15 Q. Did you have an understanding at the time of what

16 that trust was?

17 A. I do not understand a QTIP trust to this day.  I'm

18 sorry.

19 Q. I'm not -- I'm just asking generally whether you

20 had an understanding that your husband had an asset that was

21 referred to as a QTIP trust.

22 A. Yes.

23 Q. And the letter from Mr. Finn says, it says that

24 because the David L. Smith lifetime trust was funded with

25 assets which belong to David, those assets must be
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 1 distributed out of the trust and back to David.

 2 And then the last sentence of that paragraph says:

 3 Once the assets are back in David's name, David will make a

 4 gift of those assets to Lynn.  Lynn will hold these assets

 5 for approximately six months and will then transfer the

 6 assets to the QTIP trust.

 7 Do you recall the assets of the trust being

 8 transferred to you?

 9 A. No.

10 Q. The next paragraph says:  In addition to the above

11 transfer, we also recommend that David transfer the $410,000

12 note receivable and his interest in Capital Center Credit

13 Corp. and Mr. Cranberry LLC to Lynn.  Do you remember those

14 transfers occurring?

15 A. I'm reading what you're saying, but I don't

16 remember the transfers occurring.

17 Q. Did you have an understanding at that time why

18 Mr. Finn was recommending that you move this note and

19 Mr. Cranberry from David to Lynn?

20 A. No.  The reason we went to Marty Finn is because

21 he's an estate planning lawyer.  I certainly could not plan

22 an estate.

23 Q. Okay.  Well, did you disagree with any of his

24 recommendations?

25 A. No.  Of course not.
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 1 Q. So you would have done your best to follow his

 2 advice?

 3 A. Yes.

 4 Q. ^ ^ The last paragraph says:  It is important to

 5 note that should either of you file for bankruptcy or be

 6 sued by a creditor subsequent to these transfers, these

 7 transfers will be scrutinized to determine if they were

 8 fraudulently conveyed.  In order to avoid these transfers

 9 from being characterized as fraudulent conveyances, you

10 must:  One, not have actual intent to delay or defraud

11 creditors.  Not make transfers which leave you with

12 insufficient assets to satisfy your debts.  Not engage in or

13 become engaged in a business for which your assets remain

14 after the transfer constitute an unreasonably small capital.

15 And, four, not intend to or reasonably believe that you will

16 incur debts after the transfers for which your remaining

17 assets are insufficient to repay.

18 Do you recall any conversations with David Smith

19 on the topic of whether the transfers recommended in this

20 letter might be considered fraudulent according to the

21 criteria set out by Mr. Finn?

22 A. No.

23 Q. Do you recall any conversations with anyone on the

24 topic of whether the transfers recommended in the letter

25 might be considered fraudulent?
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 1 A. No.

 2 Q. Do you recall any conversations with anyone on the

 3 topic of whether the transfer of the Vero Beach house to

 4 your name and the shifts in the checking account might be

 5 considered fraudulent?

 6 A. No.

 7 Q. Now, in the second page of the letter from

 8 Mr. Finn, there's a reference to the Vero Beach house that

 9 that paragraph that begins:  We also discussed ... and it

10 says, it's three lines down:  It is more beneficial for you

11 to own those properties jointly as tenants by the entirety.

12 And he's referring to the Vero Beach property.  Did I read

13 that correctly?

14 A. Yes.

15 Q. Okay.  Why did you reject Mr. Finn's advice that

16 it was more beneficial from an estate planning perspective

17 to keep it jointly held?

18 A. I think I mentioned before, I funded the house and

19 I wanted the house in my name, and that's what we finally

20 did.

21 Q. Well, you said earlier that you respected

22 Mr. Finn's advice, correct?

23 A. There's two pages of his advice here.  That

24 particular part of his advice I did not agree with.

25 Q. Was it because you wanted to keep the Vero Beach
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 1 house from any creditors of David Smith?

 2 A. No.

 3 Q. Now, as to the timing of this meeting with

 4 Mr. Finn, is it your testimony that your husband never told

 5 you -- or withdrawn.

 6 Did David Smith tell you about his FINRA

 7 testimony, the fact that he would be examined on the record

 8 by FINRA before the testimony occurred?

 9 A. Yes.

10 Q. And how far in advance did you hear about the fact

11 that FINRA had called him in to testify?

12 A. Not too far in advance.

13 Q. And were you, were you concerned about that?

14 A. Oh, of course.

15 Q. And that had never happened before in his 25 year

16 career in the securities industry, right?

17 A. Twenty-nine year career.  And it was the same kind

18 of audit every single year.  And for the four years before

19 this past year, everything was fine.

20 Q. Except that he had never been called in before to

21 give on the record testimony, correct?

22 A. Correct.

23 Q. And the fact that that was happening for the first

24 time in his 29 year career, did that give you concern?

25 A. Yes.
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 1 Q. And did you do anything because of that concern?

 2 A. No.

 3 Q. Did the movement of these assets that we talked

 4 about, the bank account and the Vero Beach house, have

 5 anything to do with your knowledge about his on-the-record

 6 testimony?

 7 A. No.

 8 Q. And were you aware that there were a number of

 9 arbitrations filed against McGinn, Smith & Co. Inc., FINRA

10 arbitrations throughout 2009?

11 A. Yes.

12 Q. And when did you first become aware of that?

13 A. I do not recall.

14 Q. But you did become aware of that some time last

15 year?

16 A. Oh, yes.

17 Q. And did that concern you?

18 A. Yes.

19 Q. Why did it concern you?

20 A. Why did it concern me that he was being

21 investigated by FINRA?

22 Q. Yes.

23 A. He's a good businessman.  They had a great

24 business.  And I wasn't happy to have my husband be

25 investigated.
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 1 Q. And why did the FINRA arbitrations brought by

 2 customers of McGinn, Smith concern you?

 3 A. Why did they concern me?  Can you rephrase that?

 4 Q. Sure.  I'll withdraw the question.

 5 Did you understand that the FINRA arbitrations

 6 that were filed in 2009 by customers of McGinn, Smith

 7 against your husband and his company sought money damages?

 8 A. Yes.  I believe there were many other firms

 9 besides McGinn, Smith that had arbitrations against them.

10 As we all know, the economic crisis that we've been going

11 through, giant firms on Wall Street have gone under.  Of

12 course, I was concerned.

13 Q. And were you aware that there had been

14 arbitrations filed in late 2008 as well against McGinn,

15 Smith?

16 A. No.

17 Q. It was 2009 that you became aware?

18 A. I, I -- yes.

19 Q. And were you concerned that if those arbitrations

20 were successful, that you could lose your joint assets or

21 David Smith's assets?

22 A. I would be concerned that we could lose our

23 assets, yes.

24 Q. Do you recall submitting an affidavit in this

25 proceeding a few weeks ago?

BONNIE J. BUCKLEY, RPR, CRR

UNITED STATES COURT REPORTER - NDNY



LYNN SMITH - DIRECT - STOELTING

   297

 1 A. Yes.

 2 Q. And paragraph 11, I can show it to you if you

 3 would like, but it was referred to as something called

 4 Capital Center Credit Stock.

 5 A. Yes.

 6 Q. And was that another asset of David that was

 7 transferred to you?

 8 A. Yes.

 9 Q. And do you recall why that was done?

10 A. When that was done?  Was that the question, when?

11 Q. Yes.

12 A. Could I have a little help?

13 Q. Yes.

14 A. A lot of numbers here.

15 Q. Let me hand up a copy of your affidavit.  It's, I

16 believe, on page 11.  It's referring to an attach -- I'm

17 sorry.

18 A. Page 11, yes.

19 THE COURT:  Does this have an Exhibit Number?

20 MR. STOELTING:  Your Honor, it hasn't been

21 marked as an exhibit, but it's already in the record, it was

22 filed by Mr. Featherstonhaugh, it's document 23 on --

23 THE COURT:  This is the assets and

24 liabilities statement of Mrs. Smith?

25 MR. STOELTING:  No, your Honor.  It's called
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 1 Affidavit of Relief Defendant Lynn A. Smith.  It was filed

 2 on May 21st of this year, document 23.

 3 THE COURT:  All right.  That's sufficient.

 4 BY MR. STOELTING: 

 5 Q. All right.  Is this your affidavit?

 6 A. Yes.

 7 Q. Okay.  And that's your signature somewhere in the

 8 back?

 9 A. Yes.  Yes.

10 Q. Okay.  If you would turn please to page 11,

11 paragraph 33(a).

12 A. Yes.

13 Q. Okay.  Does that refresh your recollection about

14 the transfer of funds held in a Capital Center Credit

15 Corp. account to you in 2009?

16 A. Yes.

17 Q. Okay.  And it refers to an exhibit and transaction

18 one, and I think if we look at that, it's Exhibit C,

19 transaction one.

20 A. Yes.

21 Q. Okay.  And the amount of that transfer was

22 $38,430?

23 A. Yes.

24 Q. Okay.  And that transfer was made in 2009?

25 A. Yes.
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 1 Q. Okay.  And according to your affidavit, Mr. Smith

 2 had held those funds since the late '90s?

 3 A. Yes.

 4 Q. And why in 2009 did he transfer them to your stock

 5 account?

 6 A. I believe he had some legal advice on that.  And

 7 the actual check, I believe, on that was for like...   

 8 Oh, no, not that one.  That was just a -- just

 9 something that was old, they were closing down I think.

10 Q. Who was closing down?

11 A. We were.

12 Q. You and your husband?

13 A. I was.  We had -- Capital Center Credit Corp,

14 that's the alarm company, yes, we invested in that.

15 Q. But my question is about the timing of it.  Why --

16 if it had been held by Mr. Smith in the late '90s, why in

17 2009 was it transferred to your stock account?

18 A. We decided to cash it in.

19 Q. Do you remember any particular reason?

20 A. No.

21 Q. Was it just a coincidence that it happened at the

22 time that you were transferring the checking account and the

23 Vero Beach house to your name?

24 A. Yes.

25 Q. You recall we mentioned the QTIP trust earlier and
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 1 it was referred to in Mr. Finn's letter?

 2 A. Yes.

 3 Q. And you didn't recall whether the QTIP funds had

 4 been transferred to you or not?  If you would turn to the

 5 next page, page 12.

 6 A. Mm-hmm.

 7 Q. Do you see the paragraph that says D?

 8 A. Yes, D.

 9 Q. Does that refresh your recollection that the QTIP

10 $326,304 of the QTIP funds were transferred to you?

11 A. You're on D.  Yes.  Yes.

12 Q. So that transaction did occur, correct?

13 A. Yes.

14 Q. And that occurred, if we -- it's referring to a

15 row on Exhibit C.  It's referenced as item 5.  And that

16 indicates that the transfer occurred on February 20
th

,

17 2009, correct?

18 A. Exhibit C, item ... I see it.

19 Q. Okay.

20 A. Okay.  Item 5.

21 Q. Is that the same transaction that's referenced in

22 paragraph D on page 12?

23 A. Yes.

24 Q. And that's a transfer from David Smith to you, to

25 your NFS account of $326,000?
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 1 A. Yes.

 2 Q. And you recall when we were looking at the letter

 3 from Mr. Finn and he was describing the transfer of the QTIP

 4 funds, that his letter said or advised that you should hold

 5 the QTIP funds for six months and then transfer them back to

 6 David Smith?  Do you recall that, or would you like to look

 7 at the letter again?

 8 A. I don't recall it.  I can look at the letter again

 9 but ... and which paragraph are you looking at?

10 Q. It's Exhibit 118, the second paragraph of the

11 letter, referring to the QTIP.  It says:  Once the assets

12 are back in David's name, David will make a gift of those

13 assets to Lynn.  Lynn will hold these assets for

14 approximately six months and will then transfer the assets

15 back to the QTIP trust.

16 A. What is the question?  Yes.

17 Q. Did you ever transfer the $326,000 back?

18 A. I thought I did.  I believe so.

19 Q. Do you know when that happened?

20 A. No.

21 Q. Is it possible it did not happen?

22 A. It's possible.

23 Q. Do you know one way or another?

24 A. No.

25 Q. Do you know Nancy McGinn, the wife of Tim McGinn?
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 1 A. Yes.

 2 Q. Have you ever discussed with Nancy McGinn the

 3 topic of moving assets from joint ownership or held by a

 4 husband to the wife's name?

 5 A. No.

 6 Q. Were you aware that Tim and Nancy lived in a house

 7 at 26 Port Huron Drive in Niskayuna?

 8 A. Yes.

 9 Q. Were you aware that in October 2009, the house in

10 Niskayuna that had been solely in Tim McGinn's name was

11 transferred to Nancy McGinn's name for one dollar

12 consideration?

13 A. No.

14 Q. All right.  Mrs. Smith, if you could refer back to

15 Exhibit 75, which was the statement of net assets we were

16 looking at a moment ago.

17 A. Yes.

18 Q. Now, this was something, obviously, that was

19 prepared pursuant to a Court order that you knew would be

20 given to the SEC, correct?

21 A. Correct.

22 Q. And the statement of net assets does not include

23 anywhere the David and Lynn Smith irrevocable trust,

24 correct?

25 A. Correct.
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 1 Q. Isn't it true that other financial statements that

 2 were prepared for you and your husband identified the trust

 3 as your own cash asset?

 4 A. No.

 5 Q. If you would turn ahead a couple documents,

 6 please, to Plaintiff's 78.

 7 A. Mm-hmm.  Yes.

 8 Q. This is called David and Lynn -- David L. Smith

 9 Lynn A. Smith financial statement, August 2008.

10 A. Yes.

11 Q. Have you seen this before?

12 A. (No response.)

13 Q. Let me withdraw that.

14 A. I'm not sure.

15 Q. Can you tell me what this is?

16 A. It says it's a financial statement from

17 August 2008.

18 Q. Does it look like a financial statement that was

19 prepared for you and your husband?

20 A. I don't know who prepared it.

21 Q. Do you, do you know -- have you ever heard of a

22 firm called Piaker & Lyons?

23 A. Yes.

24 Q. What is Piaker & Lyons?

25 A. An accounting firm.  Is that how you say it?  Is
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 1 that the name of the firm?

 2 Q. I don't know.  I could be saying it wrong.

 3 A. I believe it's accounting -- an accounting firm.

 4 Q. Doesn't Piaker & Lyons do your and your husband's

 5 personal taxes?

 6 A. Yes.

 7 Q. And doesn't Piaker & Lyons also prepare the

 8 personal -- I'm sorry.  Doesn't Piaker & Lyons also prepare

 9 the tax returns for the David and Lynn Smith trust?

10 A. Yes.

11 Q. And does this look like a financial statement that

12 Piaker & Lyons prepared?

13 MR. FEATHERSTONHAUGH:  Objection, your Honor.

14 A. I don't see their name on it.

15 THE COURT:  Hold on.  Hold on.  Overruled.

16 You may answer.

17 A. I don't see the firm's name on the report, on the

18 statement.

19 Q. I don't see it either.  That's why I'm asking you

20 whether it looks like the type of financial statement that

21 Piaker -- the Piaker firm would prepare.

22 A. I don't know.

23 Q. Do you see it says cash and securities, 7,170,262?

24 Do you see that on the top of the first page?

25 A. Yes.
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 1 MR. FEATHERSTONHAUGH:  Your Honor, I would

 2 like to object again.  This is -- has not even been

 3 identified.  The witness said she doesn't know where it

 4 comes from.  She's never seen it.  

 5 THE COURT:  All right.  Well, I'll take your

 6 objections at the end, as I said before.

 7 MR. STOELTING:  And, your Honor, just for the

 8 record she did not say she had never seen it or she does not

 9 know where it comes from.

10 THE COURT:  Ask your next question.

11 BY MR. STOELTING 

12 Q. In August 2008, the date of this statement, did

13 you have cash and securities of 7,170,262?

14 A. That's what it says here.

15 Q. Would you look on the next page, and there's a

16 listing of brokerage accounts and then there's a tally, and

17 it lists, among other items, it lists the David and Lynn

18 Smith trust, and it gives it a value of 3.9 million.  And

19 that is included in the tally of items that add up to

20 7.1 million.  And let me just -- my, my question is whether

21 that refreshes your recollection that in August 2008, you

22 considered the trust as a cash asset of you and your

23 husband's.

24 A. May I ask a question on this?

25 Q. Yes.
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 1 A. Would this be the two pieces of paper you showed

 2 me during my deposition and asked me if it was my husband's

 3 handwriting?  And it was just something that he was

 4 scribbling in his office.

 5 THE COURT:  Well, Mrs. Smith --

 6 A. I don't know what this is.

 7 THE COURT:  Hold on.  The way this works is

 8 the lawyers ask the questions.  You have to answer them.

 9 RELIEF DEFENDANT LYNN SMITH:  Okay.  Sorry.

10 THE COURT:  If you don't understand the

11 question or you don't know the answer, you can say that

12 but...

13 RELIEF DEFENDANT LYNN SMITH:  All right.  I

14 don't know the answer.

15 THE COURT:  But you must answer.

16 Mr. Stoelting, you said the Lynn Smith trust

17 account, is that something different from the David and Lynn

18 Smith trust account?

19 MR. STOELTING:  I believe it's the same

20 thing.

21 THE COURT:  How is it referred to in the

22 document?

23 MR. STOELTING:  In this document, it's

24 referred to as the David L. Smith and Lynn Smith irrevocable

25 trust.
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 1 THE COURT:  Okay.  Go ahead.

 2 MR. STOELTING:  And just for the record, your

 3 Honor, this was marked as Mrs. Smith's deposition as

 4 Plaintiff's 11.  It has a -- it's designated as hearing

 5 Exhibit 78.  But we'll move on.

 6 BY MR. STOELTING: 

 7 Q. If you could turn to the next document, which is

 8 Exhibit 79.

 9 A. Yes.

10 Q. This is a letter with Piaker & Lyons' letterhead.

11 Appears to be to David L. and Lynn A. Smith at 2 Rolling

12 Brook Drive, dated November 4, 2008.  Have you seen this

13 letter before?

14 A. Possibly.

15 Q. Do you see -- and at the time, it's November 2008,

16 Piaker was your accounting firm, correct?

17 A. Yes.

18 Q. And it was also the accounting firm that did the

19 trust tax returns, correct?

20 A. Correct.

21 Q. On the last paragraph of the letter, it says:

22 David L. and Lynn A. Smith have elected to omit

23 substantially all of the disclosures required by generally

24 accepted accounting principles.  If the omitted disclosures

25 were included in thus statement of financial condition, they
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 1 might influence the user's conclusions about the financial

 2 condition of David L. and Lynn A. Smith.  Accordingly, this

 3 statement of financial condition is not designed for those

 4 who are not informed about such matters.

 5 Do you have any understanding of why Piaker &

 6 Lyons wrote that to you in this letter?

 7 A. No.

 8 Q. Do you recall discussions with anyone on the

 9 subject of whether your financial statement should be

10 prepared according to generally accepted accounting

11 principles?

12 A. Could you repeat that?

13 Q. Sure.  Do you recall any discussions with anyone

14 on the topic of whether your and your husband's financial

15 statements should be prepared or should not be prepared by

16 generally accepted accounting principles?

17 A. I do not remember any conversations regarding

18 that.

19 Q. Did you ever have the understanding that Piaker &

20 Lyons was preparing your financial statements without making

21 disclosures that were required by generally accepted

22 accounting principles?

23 A. No.

24 Q. Could you look at the statement of financial

25 condition, which is the second page of Exhibit 79?  Do you
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 1 have that open in front of you?

 2 A. Yes.

 3 Q. And it says David L. and Lynn A. Smith statement

 4 of financial condition, August 31st, 2008?

 5 A. Mm-hmm.  Yes.

 6 Q. Okay.  And do you see for cash, it indicates

 7 4,960,000?  Do you see that?

 8 A. Yes.

 9 Q. Doesn't that cash account include the value of the

10 David and Lynn Smith trust?

11 A. No.

12 Q. Did you have 4.9 million in cash in August 2008,

13 excluding the trust?

14 A. If that's what it says here.

15 Q. All right.  Do you know one way or another whether

16 that 4.9 million would include the value of the trust?

17 A. It is not the value of the trust.  It was not.

18 The trust is -- it has its own value.  And this is our

19 statement here.

20 Q. So your testimony is that this 4.9 million does

21 not include the value of the trust?

22 A. No.

23 Q. So you recall having 4.9 million in the bank on

24 August 2008 in cash?

25 A. I don't recall.
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 1 Q. So if we looked at your bank account records for

 2 August 2008, we would see a balance of 4.9 million?

 3 A. I don't, I don't recall.

 4 Q. Could you look at the next page, which is Exhibit

 5 80.  The next document.  The next exhibit.  Do you have

 6 Exhibit 80 open in front of you?

 7 A. Yes.

 8 Q. Okay.  And that's --

 9 A. Yes.

10 Q. -- that's, that's three pages of handwriting.  And

11 at the top it says David L. and Lynn A. Smith financial

12 statement, December 31, 2007; correct?

13 A. Correct.

14 Q. And this is your husband David L. Smith's

15 handwriting, correct?

16 A. Yes.

17 Q. And do you see on the first page, the section

18 called assets?

19 A. Yes.

20 Q. And do you see the section called cash and

21 securities?

22 A. Yes.

23 Q. And what is the items listed under item one?

24 A. MS brokerage, Pine Street Capital, irrevocable

25 trust.
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 1 Q. Are you looking at Exhibit 80?  The handwritten

 2 ...

 3 A. Yes.  Yes.

 4 Q. Okay.  Do you see the number --

 5 A. December 31, 2007.

 6 Q. Okay.

 7 A. Assets cash and securities.

 8 Q. Okay.  Do you see under cash and securities, it

 9 says number one, David L. Smith, Lynn A. Smith irrevocable

10 trust?

11 A. Yes.

12 Q. Okay.  And does this refresh your recollection

13 that you counted the trust as your own cash asset?

14 A. No.  This was just something that was taken from

15 our home that was in my husband's office.  I don't know --

16 it wasn't any kind of official statement.  It's just

17 something he was -- had in a folder.

18 Q. But you do agree that it's your husband's

19 handwriting?

20 A. Yes.

21 Q. Who created the trust?

22 A. I created the trust.

23 Q. And who funded --

24 A. We both created the trust.  I funded the trust.

25 Q. So you and your husband would be the grantors?
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 1 A. Yes.

 2 Q. Do you know that term, "grantor"?

 3 A. Yes.

 4 Q. Did you understand that you and your husband were

 5 the grantors?

 6 A. Yes.

 7 Q. And I think you just indicated that, but all the

 8 money that was in the trust account came from, came from

 9 you?

10 A. Yes.

11 Q. And what source did you use?

12 A. I used my brokerage account.

13 Q. And that's what we've been referring to as the

14 stock account?

15 A. The stock account.

16 Q. And the trust account, that's the only asset the

17 trust has, correct?

18 A. Yes.

19 Q. And the trust accountants are your accountants,

20 the Piaker firm, correct?

21 A. Accountant, yes.

22 Q. And do you know how -- do you know who selected

23 Piaker to be the trust accountants and tax preparers?

24 A. No.  No.

25 Q. And who is the initial trustee?
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 1 A. Thomas J. Urbelis.

 2 Q. And when was the trust created?

 3 A. I believe 2004.

 4 Q. How was it that Mr. Urbelis became the trustee?

 5 A. He has been our friend for 50 years.  He's a

 6 lawyer, he's intelligent, he knows my children since they

 7 were born, and we trusted him.

 8 Q. And where does Mr. Urbelis live?

 9 A. Andover, Massachusetts.

10 Q. And that's near Boston?

11 A. Yes.

12 Q. And how long has he lived there?

13 A. Thirty years.

14 Q. And does -- what is Mr. Smith's -- I mean, I'm

15 sorry -- Mr. Urbelis' law practice, does it relate at all to

16 investments or trusts?

17 A. No.

18 Q. Do you have an understanding of what his law

19 practice relates to?

20 A. I believe it relates to town affairs, municipal

21 government, not investments.

22 Q. And as far as you know, does Mr. Urbelis have any

23 expertise in investing?

24 A. No.

25 Q. What is -- what did you -- and Mr. Urbelis was the
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 1 trustee until shortly after the SEC lawsuit was filed,

 2 correct?

 3 A. Correct.

 4 Q. Did you have an understanding of what Mr. Urbelis

 5 did as trustee from 2004 until he resigned?

 6 A. I believe he -- if the broker for the trust needed

 7 an approval or if there was some taxes to be paid, that's

 8 what his function was.

 9 Q. Well, Mr. Urbelis didn't have any involvement in

10 the preparation of the tax returns, did he, except to

11 transfer funds to actually pay the bill?

12 MISS DUNN:  Object to the form.

13 MR. STOELTING:  I'll withdraw the question.

14 BY MR. STOELTING: 

15 Q. Isn't all Mr. Urbelis ever did was sign wire

16 transfer forms so money could be wired out of the trust bank

17 account?

18 MISS DUNN:  Objection.  Leading.

19 THE COURT:  If you know.

20 A. I forgot what he -- what his question was,

21 actually.

22 Q. Sure.

23 A. What was that?

24 Q. As far as you know, isn't the only thing that

25 Mr. Urbelis ever did was sign wire transfer forms when David
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 1 Smith told him to sign those forms so that money could be

 2 transferred out of the trust account?

 3 MISS DUNN:  Object to the form.

 4 A. No.

 5 MISS DUNN:  And it's a leading question.

 6 This witness is testifying on direct.

 7 THE COURT:  It's also an adverse witness.

 8 The objection is overruled.  The answer is on the record.

 9 A. It is no.

10 Q. What else did he do besides sign wire transfer

11 forms when David Smith told him to sign?

12 A. David Smith can't tell a trustee to sign.  He's

13 the broker.  When he was the broker of the trust, yes, but

14 then that changed.  He paid some of the tax -- the taxes for

15 the trust account.  Mr. Urbelis did, from time to time.

16 Q. Correct.  And that involved signing a form to

17 transfer money out of the account, correct?

18 A. Oh, yes.  Yes.

19 Q. So are you aware of anything Mr. Urbelis ever did

20 other than signing transfer forms so that money could leave

21 the trust account?

22 A. No.

23 Q. Did you understand that neither you nor your

24 husband could exercise direct control over the trust?

25 A. Yes.
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 1 Q. And the trust brokerage account, up until earlier

 2 this year, was always at McGinn, Smith & Co. Inc., correct?

 3 A. Yes.

 4 Q. And did David Smith have authority to buy or sell

 5 investments for the trust without first telling the trustee

 6 about it?

 7 A. No.

 8 Q. So he had to somehow get the trustee to sign

 9 something before he could make an investment?

10 A. Yes.

11 Q. And on your understanding, all the investments

12 made by the trust were selected by David Smith?

13 A. Yes.

14 Q. Could you please turn to Plaintiff's 84?  This

15 is -- do you have Plaintiff's 84 open?

16 A. Is it Exhibit 12?

17 Q. Correct.  It was previously marked at the

18 deposition as Exhibit 12.

19 A. Yes.

20 Q. This is a letter from David L. Smith to

21 Mr. Urbelis, dated August 4, 2004.  Do you remember seeing

22 this letter before today?

23 A. No.

24 Q. And I'll, I'll just draw your attention to the

25 fourth sentence in the letter.  Mr. Smith writes:  You and I
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 1 will be able to consult on investments, but I am not

 2 eligible to exercise any direct control over the trust or

 3 its investments.

 4 Did I read that correctly?

 5 A. Yes.

 6 Q. And was that consistent with your understanding of

 7 how the trust was supposed to operate?

 8 A. Yes.

 9 Q. Could you look at the next page of Exhibit 84?

10 A. Mm-hmm.  Yes.

11 Q. Do you see something called a declaration of

12 trust?

13 A. Yes.

14 Q. And would you look on page 7 of the declaration of

15 trust?

16 A. Yes.

17 Q. Do you see your signature on that page?

18 A. Yes.

19 Q. And you signed as donor?

20 A. Yes.

21 Q. And do you see your husband's signature?

22 A. Yes.

23 Q. And does that appear to be Mr. Urbelis' signature?

24 A. Yes.

25 Q. Can you tell me what this is?
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 1 A. It's the trustee agreement with -- declaration of

 2 trust.  It's the trust agreement.

 3 Q. Isn't this the document -- did you understand this

 4 to be the agreement that sets forth the terms and conditions

 5 under which the trust was to be administered?

 6 A. Yes.

 7 Q. Would you look at the first page, where it says

 8 first?  Do you see that?

 9 A. Yes.

10 Q. It says:  During the lives of the donors...  And

11 that refers to you and your husband?

12 A. Correct.

13 Q. During the lives of the donors, the trustee shall

14 manage, invest, and reinvest the trust estate to satisfy all

15 obligations of the trust.  Did I read that directly?

16 A. Correct.

17 Q. Okay.  What did Mr. Urbelis actually do to manage,

18 invest, and reinvest the trust estate?

19 A. Well, Mr. Urbelis is the lawyer.  My husband,

20 David Smith, was the investment banker.  In fact,

21 Mr. Urbelis is a client of Mr. Smith's.  So I wouldn't

22 expect Mr. Urbelis to be making investment decisions.  He

23 would probably follow the advice of my husband.

24 Q. Well, do you know how much money -- you just

25 mentioned that Mr. Urbelis personally had invested in one or
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 1 more funds at McGinn, Smith & Co., correct?

 2 A. Yes.

 3 Q. And did you understand that Mr. Urbelis had

 4 invested in one or more of the First Albany (sic) or Third

 5 Independent (sic) series of notes?

 6 A. I heard that here today.

 7 Q. You didn't know that previously?

 8 A. No.

 9 Q. Do you know what else Mr. Urbelis personally or

10 members of his family had invested in at McGinn, Smith?

11 A. Why would I -- no, I don't know that.  Of course

12 not.

13 Q. Okay.  But you were aware that Mr. Urbelis and

14 members of his family had some of their personal investments

15 with McGinn, Smith?

16 A. Yes.  He's been our friend for 50 years.  I would

17 hope he would be investing with us.

18 Q. All right.  Well, did you -- do you remember ever

19 being concerned that Mr. Urbelis, as trustee, was not

20 managing, investing the trust estate as the trust

21 declaration required him to do?

22 A. No.

23 Q. Did you ever have a discussion with your husband

24 on the topic of whether it was appropriate for him to be

25 controlling the investments for the trust?
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 1 A. I had no conversation about that.  He was a

 2 financial advisor and a stockbroker.

 3 Q. Do you remember any conversations with anybody on

 4 the topic of whether or not it was appropriate for Mr. Smith

 5 to be controlling the investments of the trust?

 6 A. I had no conservations with anyone.

 7 Q. David Smith was never formally named as investment

 8 advisor for the trust, was he?

 9 A. I have no idea.

10 Q. And do you know if the trust agreement allows you

11 and David to take money out of the trust account?

12 A. It does not allow us to take money out.

13 Q. Who are the beneficiaries of the trust?

14 A. Jeffrey Ryan Smith and Lauren Tate Smith, my two

15 children.

16 Q. And how old are they now?

17 A. Twenty-seven -- Lauren is 27.  Jeffrey is 30.

18 Q. So they were, they were past 21 when the trust was

19 created?

20 A. Yes.

21 Q. And has Jeffrey or Lauren ever received a single

22 distribution of any money at all from the trust?

23 A. Um, yes.

24 Q. When did that occur?

25 A. Jeffrey took a $95,000 check from the trust in

BONNIE J. BUCKLEY, RPR, CRR

UNITED STATES COURT REPORTER - NDNY



LYNN SMITH - DIRECT - STOELTING

   321

 1 April of this year.

 2 Q. Wasn't that transfer made into David Smith's

 3 personal account?

 4 A. No.  It was put into my personal checking account.

 5 Q. So the transfer that you're talking about was

 6 actually a transfer from the trust account to your personal

 7 account, correct?

 8 A. Yes.

 9 Q. Are you aware of any transfers by the trust out of

10 the trust account to any accounts except to accounts

11 controlled by you and your husband?

12 A. No.

13 Q. Could you look at Exhibit 95 please?  Do you have

14 Exhibit 95 open in front of you?

15 A. Yes, I do.

16 Q. Does this reflect a wire on April 17, 2006, from

17 the trust account into David Smith's account at M & T Bank?

18 A. Yes.

19 Q. And we just mentioned a transfer of 95,000 from

20 the trust account into your account.  Do you ever recall

21 getting any legal advice on the topic of whether it was

22 appropriate for trust funds to be wired into the personal

23 accounts of you and your husband?

24 A. Pardon?  Can you repeat that?

25 Q. Sure.  Did you ever get legal advice on the topic
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 1 of whether it was appropriate for trust funds to be wired

 2 out of a trust account into your personal account?

 3 A. No.

 4 Q. You and your husband were not the beneficiaries of

 5 the trust, correct?

 6 A. No.

 7 Q. Did Mr. Urbelis, the trustee, ever ask you whether

 8 it was appropriate for him to be approving wire transfers

 9 into the personal accounts of you and your husband?

10 A. No.

11 Q. Would you look at PX -- or Plaintiff's 97?  Do you

12 have Exhibit 97 open in front of you?

13 A. Yes.

14 Q. Does this reflect a wire transfer of $110,636 from

15 the trust account to David L. Smith's account at M & T Bank

16 on April 11, 2008?

17 A. Yes.

18 Q. Could you turn to Exhibit 98 please?  This is a

19 document called indemnity agreement.  And is that your

20 signature at the bottom?

21 A. Yes.

22 Q. And that's your husband's signature next to it?

23 A. Yes.

24 Q. Do you recall why this indemnity agreement was

25 entered into?
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 1 A. No.

 2 Q. If you could turn please to Exhibit 101.

 3 A. Yes.

 4 Q. This is a letter dated April 22, 2010, from

 5 Mr. Urbelis to David and Lynn Smith at 2 Rolling Brook

 6 Drive, and it says:  Dear Dave and Lynn:  I hereby resign as

 7 trustee of the above referenced trust.  This resignation

 8 shall take effect on May 27, 2010.  Do you recall this

 9 letter?

10 A. Yes.

11 Q. Do you remember having an understanding about why

12 Mr. Urbelis resigned?

13 A. I believe he resigned because he thought there

14 might be a conflict of interest because he was a client.  I

15 have no idea why he resigned, actually.

16 Q. No idea?

17 A. No.

18 Q. You never talked to Mr. Urbelis about his

19 resignation?

20 A. No.

21 Q. Where, where -- which institution is the trust

22 account at the moment?

23 MISS DUNN:  Object to the form of the

24 question.

25 THE COURT:  Overruled.  Do you understand the
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 1 question?

 2 RELIEF DEFENDANT LYNN SMITH:  No.

 3 BY MR. STOELTING 

 4 Q. Let me --

 5 A. No.

 6 Q. I'll withdraw the question.  Could you look at

 7 Exhibit 108 please?

 8 MISS DUNN:  Which number?

 9 MR. STOELTING:  108.

10 A. Oh.

11 Q. Can you tell me what Exhibit 108 is?

12 A. It is RMR Wealth Management LLC.

13 Q. Is this an account statement for the account in

14 the name of the David and Lynn Smith irrevocable trust?

15 A. Yes.

16 Q. And is the date on this account statement March 1,

17 2010 to March 31, 2010?

18 A. Yes.  Yes.

19 Q. Okay.  And what is the value of the portfolio in

20 the trust account as of the date of this account statement?

21 A. $3,630,726.27.

22 Q. Okay.  And if you turn back one exhibit to 107.

23 Do you have Exhibit 107 open in front of you?

24 A. Yes.

25 Q. And this is another RMR Wealth Management account
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 1 in the name of Lynn A. Smith.  And do you understand this

 2 account statement to be for what we've been referring to as

 3 the stock account?

 4 A. Yes.

 5 Q. And this -- the statement date here is March 1,

 6 2010 to March 31, 2010.  Can you just read or tell me the

 7 value of the portfolio as of the date as reflected by the

 8 statement?

 9 A. $2,118,511.06.

10 Q. Okay.  And both the statement for the trust

11 account and the stock account are at RMR Wealth Management.

12 Do you know -- have an understand of when those accounts

13 shifted from McGinn, Smith & Co. Inc. to RMR?

14 A. I don't know the exact date.  Possibly December.

15 Q. Of 2009?

16 A. Yes.

17 Q. Okay.  And this -- both statements refer to an

18 entity called Dinosaur Securities, LLC, RMR Wealth

19 Management?

20 A. Yes.

21 Q. Do you know what Dinosaur Securities is?

22 A. Yes.  It's the brokerage -- McGinn, Smith sold off

23 the brokerage part of their business to small groups.

24 Dinosaur Securities is the group.

25 Q. Okay.  And as a result of that sale, did the trust
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 1 account and the stock account move then to Dinosaur

 2 Securities?

 3 A. Yes.

 4 Q. And up until that transfer, in December of 2009,

 5 or around then, had the stock account and the trust account

 6 always been at McGinn, Smith & Co.?

 7 A. Yes.

 8 Q. The stock account that we can see, at least as of

 9 March 2010, had a 2.1 value in the portfolio.  How long have

10 you had that stock account?

11 A. I've had this stock account since 1969.

12 Q. And when you first opened it, how much money did

13 you have in the account?

14 A. I inherited the account when my father died, and

15 he had $60,000 in it.

16 Q. And then didn't you use a portion of that $60,000

17 on -- as a down payment on a house?

18 A. What house?

19 Q. A house that you purchased.  Did you use a portion

20 of that --

21 A. Most likely.

22 Q. And did the value of the stock as a result of the

23 down payment go down to as low as $10,000?

24 A. It did not go down in value because of the down

25 payment.  I believe it, I believe it went down when the
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 1 market went down.

 2 Q. Okay.  But --

 3 A. But it was -- what?  Go ahead.

 4 Q. I'm sorry.  But for whatever reason, did the

 5 initial 60,000 get reduced to 10,000 at one point?

 6 A. At one point in time, yes.

 7 Q. And did David Smith eventually handle or come to

 8 handle the stock account?

 9 A. He started -- yes, he handled the stock account.

10 Q. Do you remember when that happened?

11 A. Right, right from the beginning, when we were

12 first married and my dad died and I got the account, he

13 worked on that.  But the account stayed in my name.

14 Q. Did -- so it was sometime in 1969 or a year or two

15 after that Mr. Smith, your husband, became the broker on the

16 account?

17 A. No.  He worked for a bank for a few years and used

18 a broker in the Rochester area at Hayden, Stone.  And then

19 when he became a broker, he obviously handled the account.

20 Q. And did Mr. Smith have authority to buy or sell

21 securities in this stock account without getting your

22 approval first?

23 A. Without getting my approval?

24 Q. Yes.

25 A. Did he have a discretionary -- as he -- when he
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 1 was a stockbroker?  I pretty much always gave approval.

 2 Q. Okay.  But my question was whether he could have

 3 the authority to buy or sell securities on his own without

 4 asking you first.

 5 A. He could.

 6 Q. So I think you referred to that as discretionary

 7 authority?

 8 A. I believe a lot of investors have that with their

 9 brokers.  And he was my husband.

10 Q. I'm just trying to establish that he did have

11 discretionary authority.

12 A. Yes.  Yes.

13 Q. And could Mr. -- did Mr. Smith have the authority

14 to take -- to make cash -- to take cash out of the account

15 without your approval?

16 A. No.

17 Q. And since the purchase of your -- of the house in

18 1969, throughout the course of your marriage, you purchased

19 several marital homes, correct?

20 A. Marital homes, yes.

21 Q. And the stock account was used for the purchase of

22 those homes, correct?

23 A. Yes.

24 Q. For example, when you bought another home in

25 Clifton Park in the early 1980s, this stock account was used
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 1 for that?

 2 A. Yes.

 3 Q. And the stock account was used to buy a ski condo

 4 in Killington, Vermont for about $125,000 in the mid 1980s?

 5 A. Yes.

 6 Q. And the stock account you already mentioned was

 7 used to buy the Vero Beach house?

 8 A. Yes.

 9 Q. And the stock account was used to buy the Rolling

10 Brook Drive house?

11 A. Yes.

12 Q. And the stock account was also used to provide

13 loans to your husband's business, correct?

14 A. Yes.

15 Q. And on June -- in June 2004, you made a loan of

16 $366,000 from the stock account to something called TDMM

17 Cable?

18 A. Yes.

19 Q. Do you remember why you made that loan?

20 A. Yes.  I made that loan, Dave came to me and asked

21 if I would approve of making a loan to the -- it was a

22 company in Florida that was kind of like a mini Time Warner

23 type of company, and I said yes.

24 Q. Did you know anything about TDMM Cable before your

25 husband asked you --
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 1 A. I had heard it spoken of.

 2 Q. By your husband?

 3 A. Yes.

 4 Q. Did you have any knowledge independent of your

 5 husband of TDMM Cable?

 6 A. No.

 7 Q. Did you go down to Florida and meet the people

 8 that were involved in that company?

 9 A. No.

10 Q. Did you do any due diligence except talk to your

11 husband prior to making the loan?

12 A. No.

13 Q. And you've made a number of these sort of bridge

14 financing loans out of the stock account to your husband's

15 business over the years, correct?

16 A. Correct.

17 Q. And the number of those loans has increased in the

18 last 15 years, is that right?

19 A. Yes.

20 Q. And do you, do you recall approximately how many

21 times per year you would make this sort of bridge financing

22 loan out of the stock account to benefit your husband's

23 business?

24 A. No.

25 Q. Do you remember how many -- on how many occasions
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 1 you've provided bridge financing to your husband?

 2 A. No.

 3 Q. Do you know or have an understanding why your

 4 husband would come to you for these, for these bridge

 5 financings, instead of going to a bank or another lender?

 6 A. Yes.

 7 Q. What is that?

 8 A. Well, there's several reasons.  Banks really

 9 aren't handing out money to small businesses right now.

10 There's just a credit crunch going on.  And I had the money

11 available.  And I could make a small profit, as well as it

12 would be more profitable for the business.  So I thought it

13 was a good idea.

14 Q. So you understood that you were providing a

15 benefit to your husband's business by doing these bridge

16 financing transactions?

17 A. Yes.

18 Q. And what were the repayment terms of the bridge

19 loans out of the stock account?

20 A. I, I really didn't hear you.

21 Q. I'm sorry.  What were the repayment terms of the

22 bridge loans that you made out of the stock account?

23 A. What were the repayment terms?  They were usually

24 paid back in -- sometimes even within two or three days.

25 Q. And how was the interest rate arrived at?
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 1 A. I do not know.

 2 Q. Do you remember negotiations?

 3 A. No.  With my husband?

 4 Q. Or anyone.

 5 A. No.

 6 Q. And when you did these bridge financing loans over

 7 the last 15 years, did you ever deal with anybody except

 8 your husband?

 9 A. No.

10 Q. And were loan agreements executed?

11 A. Yes.

12 Q. Were loan agreements executed on every single

13 occasion you made a bridge loan out of this stock account?

14 A. Yes.

15 Q. Do you remember any times when a loan agreement

16 was not executed?

17 A. No, I don't.

18 Q. Mrs. Smith, the affidavit of relief defendant Lynn

19 A. Smith, do you have that accessible?

20 A. I do.  I do.

21 Q. The TDMM Cable loan that we talked about a moment

22 ago, the $366,000, do you remember if there was a loan

23 agreement for that loan?

24 A. I want exhibit ... yes, I believe so.

25 Q. Do you actually remember signing a loan agreement
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 1 before you made the loan?

 2 A. I would have to.  I would have to sign something

 3 before I made the loan.

 4 Q. Okay.  My question was whether you actually

 5 remembered signing a specific loan agreement before making

 6 the TDMM Cable loan.

 7 A. No.

 8 Q. Okay.  And the promissory note that's attached to

 9 your declaration relates, at least on its face, to that --

10 to a loan to TDMM Cable; am I right?

11 A. Am I in -- are we looking at Exhibit C?

12 Q. Oh, I'm sorry.

13 A. What are we looking at?

14 Q. I'm sorry, ma'am.  I was referring to your

15 affidavit, which is a separate piece of paper.  Oh, I think

16 you have it but ...

17 A. I do.  What page?

18 Q. It's Exhibit A to your affidavit.

19 A. I have it.

20 Q. And I'll just note for the record that this is --

21 the same document was also included as a Plaintiff's Exhibit

22 76, but we can refer to the one that's attached to your

23 affidavit.

24 This promissory note is unsigned, correct?

25 A. Yes.
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 1 Q. And if you look at the signature block --

 2 A. Yes.

 3 Q. -- on page 4 of the document.

 4 A. Yes.

 5 Q. There's a signature block for Timothy M. McGinn --

 6 A. Yes.

 7 Q. -- who would sign on behalf of TDMM Cable Funding

 8 LLC.  But there's not a signature block for Lynn Smith, the

 9 lender.  Do you, do you recall that the notes did not have

10 signature blocks for you or that you did not -- there was

11 not a space for you to sign on?

12 A. I was the person loaning the money.  This says the

13 borrower.  I never signed -- no, I wouldn't sign this.  I

14 sent -- signed the release of the money in my stock account.

15 Q. Okay.  So that you're clarifying that you wouldn't

16 actually sign a promissory note, you would just sign

17 something authorizing the release?

18 A. Yes.

19 Q. Okay.  So a moment ago you talked about loan

20 agreements being executed.  And so I just want to clarify

21 for the record what you meant was not that you would sign a

22 loan agreement but that you would sign an authorization for

23 the funds to be transferred?

24 A. Yes.

25 Q. And did you understand that Tim McGinn signed --
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 1 well, let me withdraw that question.

 2 Do you remember seeing this -- do you remember

 3 even seeing this promissory note before you authorized the

 4 loan?

 5 A. I don't remember.

 6 Q. Isn't it true that the first time you ever saw

 7 this promissory note was in your lawyer's office a few weeks

 8 ago?

 9 A. Possibly.

10 Q. Do you remember giving -- you are not sure?

11 A. I'm not sure.

12 Q. I'm sorry?

13 A. I think it was in my lawyer's office.

14 Q. Right.  Isn't it true that the first time that you

15 ever saw this promissory note was a few weeks ago, after the

16 SEC case was filed, in your lawyer's office?

17 A. Yes.

18 Q. And was that the typical practice, that you

19 generally would not see the promissory notes because you

20 didn't have to sign them anyway?

21 A. Yes.

22 Q. Did you ever refuse a request of your husband to

23 make a bridge loan to the business?

24 A. Yes.

25 Q. How many times did that happen?
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 1 A. Once.

 2 Q. And can you tell me about that?

 3 A. Yes.  My husband came to me and wanted to put some

 4 money into McGinn, Smith.  They were going through a hard

 5 time.  And I refused.

 6 Q. Why did you refuse?

 7 A. Because the other two partners were not

 8 contributing the same amount.

 9 Q. When you say the other two partners, who are you

10 referring to?

11 A. I'm referring to Tim McGinn and Tom Livingston.

12 Q. How did you -- how much was your -- how much did

13 you understand your husband to be asking for?

14 A. He was asking me for -- either 200 or $300,000.

15 Q. And he -- did he need that for a bridge loan for a

16 financing transaction or to meet payroll?

17 A. He needed it for a lot of different things.  Not

18 specific -- he didn't give me specifically what it was.

19 Keep the business going.

20 Q. Okay.  And you mentioned that the business was

21 going through a hard time when the request was made.  What

22 did you mean by that?

23 A. I mean a lot of small businesses are going through

24 a hard time in the last two years, and he's -- and McGinn,

25 Smith was one of them.
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 1 Q. And what did you know about the hard times McGinn,

 2 Smith was undergoing last year?

 3 A. Just, I can't -- I'm not going to go into detail.

 4 I just know they were having a hard time.

 5 Q. Well, did you understand that the investors in

 6 McGinn, Smith were complaining because they weren't getting

 7 any of the distributions they were supposed to be getting?

 8 A. Um, I did hear that.

 9 Q. Where did you hear that?

10 A. Just recently.  But McGinn, Smith wasn't the only

11 company that that was happening with.  I mean I'm looking at

12 GE, General Motors.  Big companies haven't been -- are

13 having problems.  So, obviously, I knew McGinn, Smith was

14 having one.

15 Q. Okay.  And I, I wasn't interested in things you

16 may have learned in the courtroom or since the case was

17 filed.  I'm trying to understand things that you knew in

18 2000...

19 A. I didn't learn that in the courtroom.  I mean

20 we're in a, a depression.  I mean businesses are going --

21 lots of businesses are folding.  So, yes, I was worried.

22 Q. Okay.  So at the time your husband came to you and

23 said he needed 2 to 300,000 because his firm was having hard

24 times --

25 A. Mm-hmm.  Yes.
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 1 Q. -- did you understand that those hard times had

 2 result -- let me withdraw that.

 3 Did you have any understanding of what was the

 4 cause of those hard times at McGinn, Smith & Co.?

 5 A. Yes.

 6 Q. Okay.  And what did you understand?

 7 A. I knew there was some arbitrations coming up.

 8 Q. And those were customers of McGinn, Smith & Co.?

 9 A. Yes.

10 Q. And did you understand that in those arbitrations,

11 investors were saying that they had been deceived by brokers

12 at McGinn, Smith & Co.?

13 A. All I knew is that people had lost some money.  I

14 didn't hear the word "deceived".

15 Q. Did you have any -- you mentioned that Mr. McGinn

16 and Mr. Livingston, your husband's partners, were not

17 willing to make a contribution at the time your husband made

18 the request to you.  Did you have any understanding of why

19 they could not or would not?

20 A. No.

21 Q. Did you ever talk to them about why they were not

22 willing to put money into the business?

23 A. Did I ever speak to them?

24 Q. Yes.

25 A. No.
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 1 THE COURT:  Was this in 2009, Mrs. Smith?

 2 RELIEF DEFENDANT LYNN SMITH:  Yes.

 3 THE COURT:  Thank you.

 4 BY MR. STOELTING: 

 5 Q. Do you remember -- withdrawn.  Have you heard of

 6 something called First Independent Income Notes?

 7 A. No.  I'm not sure.

 8 Q. Do you remember in 2003, loaning or giving

 9 $2 million to First Independent Income Notes LLC?

10 A. In 2003?

11 Q. Yes.

12 A. No.

13 Q. We've marked as Plaintiff's Exhibit 130 a

14 five-page document, and the first page is a promissory note

15 dated October 1, 2003.  Does this refresh your recollection

16 about making a two million dollar loan to First Independent

17 Income Notes in 2003?

18 A. No.

19 Q. Does that appear to be your -- David Smith's

20 signature at the bottom of the first page of Exhibit 130?

21 A. Yes.

22 Q. Was the stock account used to make a bridge loan

23 to MS Funding in November 2007?

24 A. Yes.

25 Q. And was that amount $380,000?

BONNIE J. BUCKLEY, RPR, CRR

UNITED STATES COURT REPORTER - NDNY



LYNN SMITH - DIRECT - STOELTING

   340

 1 A. I -- again.

 2 Q. Was the amount of that loan to MS Funding

 3 $380,000?

 4 A. I believe it was 376 or something like that.  I

 5 think it was -- when the check was returned, it was put in

 6 Dave's account instead of my account, and he just upped it

 7 to 380 and put it in mine.

 8 Q. Your stock account?

 9 A. Yes.

10 Q. You're talking about the repayment?

11 A. I think it was put in his checking account.

12 Q. Okay.  Do you remember why this stock account was

13 allowed to make that bridge loan to MS Funding in November

14 of 2007?

15 A. Why the stock account was allowed?

16 Q. Yes.

17 A. Yeah.  I signed, I signed the paper to allow it to

18 make the loan.

19 Q. Okay.  But other than that, did you have an

20 understanding of why an entity called MS Funding needed the

21 money?

22 A. MS Funding had something to do with the alarm

23 company that McGinn, Smith was doing alarm deals for a

24 while.  So I knew it was fairly important.

25 Q. Okay.  And that knowledge was based on discussions
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 1 with your husband?

 2 A. Yes.

 3 Q. Anyone else?

 4 A. No.

 5 Q. And in March 2010, this year, was the stock

 6 account used to make a bridge loan to TDM Benchmark?

 7 A. Yes.

 8 Q. Do you remember the amount of that loan?

 9 A. I think it was a hundred thousand dollars, but I'm

10 checking.  Can you tell me what you're looking at?

11 Q. Sure.

12 A. I believe I see it.  Exhibit C.  Yes.  A hundred

13 thousand dollars.

14 Q. Okay.

15 A. On 3/18/2010.

16 Q. Do you remember --

17 A. Are we going to use this?

18 Q. We are, one more time.  Do you remember signing --

19 being given by your husband, you know, sort of a stack of

20 letters of authorization, a dozen or 15 at a time, and then

21 signing blank letters of authorization, and then signing

22 them and giving them back to your husband?

23 A. Yes.

24 Q. And how -- why did you do that?

25 A. I actually asked him to do that because I was
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 1 making the loans, and I remember having him bring home the

 2 letters, about 15 of them, I signed them, and I sent them in

 3 the mail to David McQuade and asked him to keep them in his

 4 desk drawer.

 5 Q. Okay.

 6 A. His office was in Clifton Park and Dave was

 7 working in Albany.  And I was living in Saratoga.  So to

 8 make things easier on myself, I asked him to keep them.

 9 Q. And do you remember signing stacks of letters of

10 authorization?  You know, was that a practice over many

11 years?

12 A. No.

13 Q. How many times did it happen?

14 A. I don't ... maybe three times.

15 Q. Okay.  Do you remember when those three times

16 occurred?

17 A. No.  I just remember doing it.

18 Q. Okay.  And when you did that on three occasions,

19 how many blank letters of authorization would you sign at a

20 time?

21 A. Maybe a dozen.

22 Q. And do you remember if that was in the last --

23 those three occasions occurred in the last ten years?

24 A. Yes.

25 Q. Okay.  It's Exhibit 126.  Do you have Exhibit 126
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 1 open in front of you?

 2 A. Yes, I do.

 3 MR. STOELTING:  For the record, it's a

 4 multi-page document, each page is double-sided, and the

 5 first -- the oldest one on the last page appears to be dated

 6 January 24, 2000 through February 20th, 2009?

 7 A. Yes.

 8 Q. Could you just take a moment and look at this

 9 exhibit and tell me what it is?

10 A. Sir, I looked through every one of these last

11 evening, and I am pretty sure that most signatures on here

12 are mine.  But I can --

13 THE COURT:  Are those the letters of

14 authorization?

15 RELIEF DEFENDANT LYNN SMITH:  Yes.  Yes,

16 Judge, your Honor.

17 A. I'm not trying to be misleading when I say that on

18 maybe three or four rare occasions, I have had my husband

19 sign my name.  I have both of my hands, especially this one

20 (indicating), is riddled with osteo arthritis and some

21 mornings I can't lift a pen even.  So I never thought it

22 would be a problem.  On maybe four occasions I may have said

23 can you just sign my name.

24 But I did go through all of these last night and

25 ... that's what it is.
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 1 Q. Okay.  Were these -- were any of these -- do you

 2 recognize any of these as the form of the ones that you

 3 signed when you had the stack of, you know, 15 or so at

 4 time?

 5 A. I really didn't read each form quite as intensely

 6 as you have.  So, no.  They all seem to be about the same

 7 thing.

 8 Q. And would these be familiar to you as the types of

 9 letters of authorization you would sign for the bridge

10 financing transactions as well?

11 A. Yes.

12 Q. Do you know if anyone else at McGinn, Smith & Co.

13 other than Mr. McQuade kept a -- maintained some signed

14 letters of authorization from you?

15 A. Just Mr. McQuade.

16 Q. How do you know it was just Mr. McQuade?

17 A. I know it was just Mr. McQuade.

18 Q. Earlier you mentioned a company called Integrated

19 Alarm Services Group Inc..

20 A. Yes.

21 Q. Did you ever loan any money to Integrated Alarm

22 Services Group Inc.?

23 A. I'm not sure.

24 Q. Have you ever heard of a company that was formed

25 by your husband and Mr. McGinn around 2000 called First
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 1 Integrated Capital Corp.?

 2 A. No.

 3 Q. I'm sorry?

 4 A. No.

 5 Q. Do you ever remember lending any money to First

 6 Integrated Capital Corp.?

 7 A. No.

 8 Q. Have you ever heard of a company called King

 9 Central?

10 A. No.

11 Q. Did you ever meet a man named Ian Meyers?Meyers

12 A. What was his name again?

13 Q. Ian Meyers.  M E Y --

14 A. Have I ever met him?  Yes.

15 Q. Who's Ian Meyers?

16 A. I met him socially.

17 Q. Do you recall that there was a time around 2003 or

18 so when Integrated Alarm Services Group was trying to become

19 a public company?

20 A. Yes.

21 Q. And do you recall that there -- that difficulties

22 emerged with Integrated Alarm becoming public because the

23 accounting firm PricewaterhouseCoopers didn't want to

24 approve the accounting documents?

25 A. I don't recall that.
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 1 Q. Do you recall that you were asked to sign

 2 promissory notes loaning $6 million or so to Integrated

 3 Alarm in order to allow the public offering of Integrated

 4 Alarms to go forward?

 5 A. I'm sure I did.

 6 Q. Do you remember signing those promissory notes?

 7 A. Specifically, no.

 8 Q. Okay.  And it was around $6 million you loaned?

 9 A. What are the dates again?

10 Q. 2004 or so.

11 A. No.

12 Q. 2003.

13 A. I don't recall.

14 Q. But you generally recall loaning about that amount

15 of money at the time of the offerings so that the offering

16 could go forward?

17 A. As I said, I'm sure I did.

18 Q. And did the money for that come out of your stock

19 account for that loan?

20 A. Yes.

21 MR. STOELTING:  One moment.

22 (Pause.) 

23 BY MR. STOELTING: 

24 Q. I just have a few questions, and then I'll be

25 done.
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 1 The $95,000 that was transferred to your account

 2 from the stock account in April of this year, was that used

 3 to pay taxes?

 4 A. It wasn't from the stock account.

 5 Q. I'm sorry.  I'm sorry.  Let me try again.  Earlier

 6 we established that there was $95,000 transferred from the

 7 trust account to your account, correct?

 8 A. That is correct.

 9 Q. And you used some of that money to pay your

10 personal taxes, correct?

11 A. That is correct.

12 Q. And did you think it was appropriate to use money

13 from the trust account to pay your personal taxes?

14 A. No.

15 Q. And that money that was transferred did not -- was

16 not used for the benefit of any of the beneficiaries,

17 correct?

18 A. The way I recall the matter of the 95,000, is that

19 I was in Florida, and we were trying to get our taxes done,

20 and my son Jeffrey called and said that he had put $95,000

21 in my checking account to write four checks.  And I had the

22 accountant's tax preparation work, and I paid two for the

23 trust and two for -- went to Dave Smith.

24 Q. And -- but none of that money went to either of

25 the beneficiaries, is that right?
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 1 A. No.

 2 Q. So, so I guess, just so the record is clear, none

 3 of that 95,000 did go to the beneficiaries, you're agreeing

 4 upon?

 5 A. The -- yes.  Two of the tax bills were for the

 6 trust fund.

 7 Q. And hasn't there been occasions, at least one

 8 occasion before this year that you paid the trust taxes from

 9 your own account?

10 A. I believe there has been more than one occasion.

11 Q. Okay.  And do you remember when those occasions

12 were?

13 A. I don't have the exact dates, but I know there

14 have been occasions.

15 Q. And why would you pay trust taxes from your

16 personal account?

17 A. Well, if we had the money to do it, I didn't see

18 any reason that it couldn't be done.

19 Q. Well, didn't it -- wasn't there a trust account

20 for the purpose of paying trust taxes?

21 A. Yes, but --

22 Q. So why --

23 A. -- I do know my husband paid the trust taxes a few

24 times.

25 Q. And was he ever reimbursed by the trust?
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 1 A. No.

 2 Q. Was there ever any written agreement between the

 3 trust and your husband regarding those payments?

 4 A. No.  I don't believe so.

 5 Q. Now, the stock account, if we could refer back to

 6 that account for a moment, at its low point in '69 or '70,

 7 was it at about $10,000, I think you testified; and do you

 8 remember by the late 1990s how large that account had grown?

 9 A. Yes.  I believe it grew to about $6 million.

10 Q. And during those decades of the '70s, '80s, '90s,

11 was there additional principal deposits made into the stock

12 account?

13 A. Additional...

14 Q. I'm sorry, let me ask it a different way.  Did you

15 put additional money into the stock account or was that as a

16 result of investment returns?

17 A. Those were the result of investment returns.

18 Q. And who devised the investment strategy that

19 resulted in those returns?

20 A. My husband, David Smith.  We had bought in the, in

21 the '90s some Albany stock, $400,000 worth of Albany stock.

22 And then by the time you're talking about, it had gone up to

23 $4 million.  And that is what we put in the trust.

24 Q. And then two million remained in the stock

25 account?
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 1 A. That is correct.

 2 Q. But just focusing for a moment on the growth of

 3 the $10,000 to $6 million, that was as a result of David

 4 Smith's investment, management of the account?

 5 A. That is correct.

 6 Q. And the decision to buy the Albank stock you

 7 referred to, that was his decision?

 8 A. Yes, it was.

 9 Q. And the homes that were bought with the funds from

10 the stock account, those homes, at least up until 2009, were

11 all held jointly in the name of you and your husband,

12 correct?

13 A. Yes.

14 Q. And the -- you mentioned your children's college

15 education, I think, as something you used this stock account

16 for.  And that was -- that's a shared responsibility of you

17 and your husband; correct?

18 A. Their college tuitions were paid from the stock

19 account.

20 Q. And the fact that you were living and paying your

21 daily household bills from money that was generated by your

22 husband allowed to keep the stock account clear for things

23 like the children's education, right?

24 A. Yes.

25 Q. Do you recall how much the -- you know, all
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 1 together for both children, how much the college tuition and

 2 costs was?

 3 A. My daughter went to St. Lawrence, it was probably

 4 40 to 45,000 a year.  My son went to Lehigh University, and

 5 it was probably about the same amount.

 6 Q. And that all came out of this stock account?

 7 A. Yes.

 8 Q. And up until July 2009, all of your husband's

 9 paychecks went into the joint account, correct?

10 A. Yes.

11 Q. And were you ever aware at any time of your

12 husband segregating any of his assets from you?

13 A. Could you be a little clearer on that?

14 Q. I'll withdraw the question.  I think I'm done.

15 Just one moment.  (Pause.)

16 All right.  No further questions.  Thank you,

17 Mrs. Smith.

18 RELIEF DEFENDANT LYNN SMITH:  Thank you.

19 THE COURT:  We're going to take our luncheon

20 recess at this time.  Stand in recess until 2:00.  Thank

21 you.

22 (Lunch recess at 12:55 PM.)

23 (Court reconvened at 2:00 PM.)

24 MR. STOELTING:  Your Honor...

25 THE COURT:  Yes.
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 1 MR. STOELTING:  Miss Mehraban has left us.

 2 It's her birthday today, so she has returned home to have

 3 dinner with her family.  She extends her apologies to the

 4 Court.  Just wanted to inform your Honor of that.

 5 THE COURT:  Okay.  Thank you.

 6 Mrs. Smith, I remind you that you are still

 7 under oath.

 8 THE WITNESS:  Yes.

 9 THE COURT:  Mr. Featherstonhaugh.

10 MR. FEATHERSTONHAUGH:  Thank you, your Honor.

11 CROSS-EXAMINATION BY MR. FEATHERSTONHAUGH: 

12 Q. Afternoon, Lynn.

13 A. Good afternoon.

14 Q. I would like to go back to the very beginning of

15 Mr. Stoelting's examination of you and actually even a

16 little before that.  Would you just tell the Court where you

17 grew up and what your education was?

18 A. Yes.  I grew up in Amsterdam, New York.  I went to

19 public schools in Amsterdam, and then I went to Russell Sage

20 women's college for four years and got a dual degree in fine

21 arts and elementary education.

22 Q. Let's just put a time frame on this.  Apparently,

23 you won't find out what Miss Mehraban's age is, but could

24 you tell me yours?

25 A. Yes.    I'm 
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 1 Q. So when did you graduate from --

 2 A. 1968.

 3 Q. You need to let me finish the question first.

 4 A. Oh, yeah.

 5 Q. You graduated from college in 1968.  All right.

 6 What did you do immediately after that?

 7 A. I taught third grade in Amsterdam.

 8 Q. How many years did you do that?

 9 A. I did that for one year, because I was married in

10 the summer before the fall semester and Dave was going in

11 the Air National Guard, so I lived with my father for that

12 amount of time while he was in basic training, etcetera.

13 Q. You were married in 19...

14 A. 1968.

15 Q. 68.  All right.  And you married David Smith?

16 A. Yes.

17 Q. When did you meet David?

18 A. I met him when I was about 13 years old.

19 Q. What were the circumstances when you met him?

20 A. He lived a few doors away from me.

21 Q. Okay.  Now, you indicated that after your

22 marriage, Mr. Smith went off to the Air National Guard and

23 you lived with your father?

24 A. Yes.

25 Q. Where was that?
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 1 A. That was in Amsterdam,

 2 Q. Where was your mother at that time?

 3 A. My mother had died the previous year with -- after

 4 a seven year battle with breast cancer.

 5 Q. Your -- how long did you reside with your father?

 6 A. Only until about March, because ... we were going

 7 to move to east Rochester and Dave was going to work for

 8 Marine Midland Bank, but my father developed brown lung

 9 disease.  He was a worker in the foundry at General

10 Electric, and that's kind of a common -- not very common,

11 but he did develop brown lung, which is lung cancer.  And we

12 didn't leave for Rochester, we stayed around to care for him

13 until July, and then he passed away.

14 Q. Did you have any siblings?

15 A. No.

16 Q. You were an only child?

17 A. Yes.

18 Q. When did your father pass away?

19 A. July 1969.

20 Q. When your father died, did he leave an estate of

21 any kind?

22 A. Yes.  He left a two family house, the $60,000

23 stock account, and the cottages at Sacandaga Lake.

24 Q. Well, we'll talk about all those things, but let's

25 see if we can get one off our list right now.  Would you
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 1 take a look at...  Oops ... yeah, take a look at Exhibit

 2 Number 75 in that book in front of you.  Turn to about the

 3 third page, you'll see an exhibit you looked for with

 4 Mr. Stoelting, Lynn A. Smith's statement of net assets.  Do

 5 you see that?

 6 A. Yes.

 7 Q. And there are a lot of entries on it, but I would

 8 like to direct your attention to the real property.  Do you

 9 see that?

10 A. Yes.

11 Q. And I would further direct your attention to the

12 third entry.  It says Camp Better Road, Broadalbin, New

13 York?

14 A. Yes.

15 Q. And it's listed as having a value of $600,000.

16 Then it's got a footnote.  Do you see that?

17 A. Yes.

18 Q. And the footnote says that's an estimated fair

19 market value provided by you, correct?

20 A. Correct.

21 Q. Now, is that property the exact same property that

22 you just testified to that you inherited from your father?

23 A. Yes.

24 Q. And you testified to Mr. Stoelting that the

25 property is held in your own name, correct?
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 1 A. Correct.

 2 Q. And when you inherited it from your father in

 3 1969, were you the only person that inherited it?

 4 A. Yes.

 5 Q. And that property has been held in your name from

 6 1969 through today?

 7 A. That is correct.

 8 Q. Did you make any improvements in that property,

 9 Lynn?

10 A. We made a few improvements, yes.

11 Q. Can you tell me when they were made and how they

12 were made?

13 A. There's a lake front cottage and two smaller

14 bungalows, and we refurbish the lake front cottage about, I

15 would say, 18 years ago maybe.

16 Q. Let's go back to the time you inherited that

17 property for a minute.  What else was in your father's

18 estate other than that property?  You mentioned a house in

19 Amsterdam?

20 A. Yes.

21 Q. And where was that located?

22 A.   in Amsterdam, New York.

23 Q. And how long did you own that house?

24 A. We owned it for about 30 odd years and --

25 Q. Can you describe the house to us?
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 1 A. It was --

 2 Q. What kind of a --

 3 A. Yes.  It was a two-family home.  There was an

 4 upstairs flat and a downstairs flat.  And we allowed my

 5 husband's sister and brother-in-law and to kind of rent the

 6 upstairs flat in lieu of -- for a pretty low rent if they

 7 would maintain the property.  And then --

 8 Q. When you say we allowed...

 9 A. Well --

10 Q. The property was in your name right?

11 A. It was in my -- yes, my name.

12 Q. You've been married for 42 years?

13 A. Yes.

14 Q. I've been married a couple less, but do you

15 sometimes use the word "we" when you're really speaking of

16 yourself?

17 A. Apparently, yes.

18 Q. Do you remember what the -- you ultimately sold

19 that property for, the value of it?

20 A. Yes.  It was $60,000.

21 Q. And what did you do with that money?

22 A. Well, we had to make $20,000 in improvements to

23 the home before we sold it for the 60.  So part of that was

24 reimbursement and the rest went into my checking account.

25 Q. Now, your checking account, that's also listed on
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 1 this exhibit, right?

 2 A. Yes.

 3 Q. And as of March 25, 2010, that was the balance in

 4 your checking account, ?

 5 A. Yes.

 6 Q. You mentioned in addition to the house and the

 7 property in Sacandaga, that your father left you a stock

 8 account.  Do you remember that?

 9 A. Yes.

10 Q. And you estimated value at the time that you

11 inherited it at about $60,000?

12 A. Yes.

13 Q. And when the estate was settled, was that account

14 then put in your name, transferred to your name?

15 A. Yes.

16 Q. And you said that when you got to -- this -- I

17 believe you said on direct, when you got to Rochester, you

18 placed the account with a broker at Hayden, Stone, but if

19 you know, do you know which broker was handling that in

20 Amsterdam at the time that you inherited it?

21 A. It was being handled by Hayden, Stone either in

22 Schenectady or Albany.

23 Q. All right.  So when you moved to Rochester, you

24 stayed with the same brokerage --

25 A. Yes.
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 1 Q. -- correct?  But you got a different broker?

 2 A. Yes.

 3 Q. Now, that account that we're talking about, that

 4 was transferred into your name at the settlement of the

 5 estate, is that the same stock account that we've talked

 6 about for two days in this trial?

 7 A. That is correct.

 8 Q. And that stock account has gone through a number

 9 of brokerage houses, correct?

10 A. Yes.

11 Q. Throughout all that time, that 40 years, has it

12 ever been a joint account with anybody?

13 A. No.

14 Q. You also said, I believe, on direct examination

15 that a couple of years after you got to Rochester, your

16 husband began to -- became the broker on the account?

17 A. Yes.

18 Q. Do you recall when that was?

19 A. '72.  Maybe '73.

20 Q. All right.  So your husband was the broker on the

21 account...

22 A. Oh, excuse me.  That's wrong.

23 Q. Okay.

24 A. That's when the Hayden, Stone thing was going on.

25 He became a broker when he began working at Baicsh & Company
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 1 in Schenectady, when we moved from Rochester back to this

 2 area.

 3 Q. Okay.  So when you moved back here, do you

 4 remember when that was?

 5 A. About '74.

 6 Q. Okay.  So starting sometime around '74, your

 7 husband to whom you had then been married for five years

 8 became also your stockbroker?

 9 A. Yes.

10 Q. And he continued in that position until about six

11 months ago?

12 A. Yes.

13 Q. And currently your stockbroker is your son?

14 A. No.

15 Q. Okay.  Who does have your -- I understand your

16 stock account is frozen but --

17 A. Yes.  Phil Rabinowitz, and RMR is the name of the

18 firm in New York City.

19 Q. That does it?

20 A. Yes.

21 Q. All right.  And he became your broker about six

22 months ago?

23 A. Correct.  No.  I think even less.

24 Q. Even less?

25 A. Yeah.
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 1 Q. And in that 42 years that you've been married to

 2 Mr. Smith and the 36 years he was your stockbroker, did he

 3 ever give you any reason to distrust him in the handling of

 4 your stock account?

 5 A. No.

 6 Q. Do you know about how much the account was worth

 7 when you got back to Schenectady in '74?

 8 A. Not offhand.

 9 Q. I would like you to take a look at Volume One of

10 Lynn Smith's brokerage statements, and it should be up there

11 on -- to your left.  Do you see it?

12 A. Yes.

13 MR. STOELTING:  What number?

14 A. Yes.

15 Q. And I would like you to look at just the very

16 first --

17 MR. STOELTING:  What number?

18 MR. FEATHERSTONHAUGH:  Oh, it's going to be

19 Exhibit 1.  Relief Defendant Lynn Smith's Exhibit 1.  It's

20 the Lynn Smith brokerage statements for the year 1999.

21 BY MR. FEATHERSTONHAUGH: 

22 Q. Let me -- do you have it?

23 A. I don't know.

24 Q. Let me take a quick look and help you out.  That

25 looks like number 8.  So I don't think you have it there.
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 1 That's Volume Two.

 2 A. There's two?

 3 Q. That is the plaintiff's.  It's this bottom one.

 4 Okay?

 5 A. Yup.  Thank you.

 6 Q. Do you have it?

 7 A. Yes.

 8 Q. All right.  Now, can you just tell us what it is?

 9 A. 6 million --

10 Q. No, no.

11 A. What...

12 Q. I want to know what the document is, not any

13 numbers on it.

14 A. Oh.  It's my statement from McGinn, Smith.

15 Q. Can you tell us the time period that's covered by

16 this statement?

17 A. Yes.  July 31 to August 27, 1999.

18 Q. All right.  So this was after your husband had

19 been managing the account for about 20 years at that point,

20 right?

21 A. Yes.

22 Q. And is this the oldest statement you and I and

23 your son Jeffrey were able to get our hands on?

24 A. I believe so.

25 Q. Okay.  Now, would you tell me what the value of
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 1 your stock account was in 19 -- oh, okay.  Go ahead.  On

 2 this statement.

 3 A. 6,325,371.

 4 Q. Can you also tell me, if you know, in the summer

 5 of 1999, do you know if any of the entities which are named,

 6 the entities, as opposed to Dave Smith and Timothy McGinn or

 7 yourself, that are named in the complaint in this case were

 8 even in existence?

 9 A. I don't believe so.

10 Q. Do you have any understanding at this time as of

11 July of 1999 as to whose money this was?

12 A. Yes.  It was in my stock account.

13 Q. Well, who owns the money in your stock account?

14 A. It is my money.

15 Q. I would like you to turn to Exhibit 3.

16 THE COURT:  Is this relief defendant's

17 Exhibit 3?

18 MR. FEATHERSTONHAUGH:  Yes.  Relief

19 Defendant's Exhibit 3.  I apologize, Judge.

20 BY MR. FEATHERSTONHAUGH: 

21 Q. Do you see the statement dated December 30, 2003

22 through January 26, 2001?  It's the very first piece of

23 paper.

24 A. It says December 30, 2000.

25 Q. Yes.
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 1 A. To January 26, 2001.

 2 Q. Correct.

 3 A. Yes.

 4 Q. Can you tell me what the value of the monies in

 5 your stock account were at that time?

 6 A. Yes.  $7,519,548.

 7 Q. And would you take a look at Volume Two, which is

 8 right up there with you too, also?  Do you have it?

 9 A. Mm-hmm.

10 Q. I would like to you look at Relief Defendant's

11 Exhibit 12.  That would be the last tab and the first sheet

12 of paper under it.

13 A. Yes.

14 Q. And can you tell me the date of that statement?

15 A. (No response.)

16 Q. It's right over the --

17 A. Oh, yes.  I'm sorry.  January 1
st

, 10, to

18 1/31/10.

19 Q. And can you tell me what the value of your stock

20 account was then?

21 A. Yes.  2,152,200.

22 Q. Now, there has been some testimony from you in

23 this trial about the settlement of an irrevocable trust

24 which was created in 2004.  Do you recall that?

25 A. Yes.

BONNIE J. BUCKLEY, RPR, CRR

UNITED STATES COURT REPORTER - NDNY



LYNN SMITH - CROSS - FEATHERSTONHAUGH

   365

 1 Q. And you testified, I believe, that the money that

 2 was used to settle that trust came from your stock account,

 3 correct?

 4 A. That is correct.  Yes.

 5 Q. And do you have personal knowledge of where

 6 those -- where that money came from?

 7 A. Yes.

 8 Q. Could you tell us in your own words where that

 9 money came from?

10 A. Yes.  It was an investment of $400,000 in Albank

11 stock and --

12 Q. Do you know approximately when that investment was

13 made?

14 A. Let's see ...

15 Q. By the investment, I'm talking about the purchase

16 of the Albank stock.

17 A. We owned it for 12 years before it became

18 4 million.  So ...

19 Q. Would it have been the early '90s?

20 A. Yes.  It was the early '90s, yes.

21 Q. And did that -- was that stock -- did it continue

22 to be called Albank during the time that you owned it?

23 A. No.  I think it became Charter One, and then I'm

24 not sure what happened.  It was a cash buy out or something

25 like that.  And so we had cash.
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 1 Q. So the bank was acquired a number of times,

 2 correct?

 3 A. Yes.

 4 Q. And in 2004, when the trust was settled, did you

 5 actually -- as part of the settlement of trust, did you

 6 transfer the shares or a certain portion of the shares of

 7 Charter One into the trust?

 8 A. Yes.

 9 Q. And then the trust sold those shares, is that

10 correct?

11 A. That is correct.

12 Q. So the money that was initially placed in that

13 trust is money that you owned in the early 1990s; that was

14 your money that bought that stock, correct?

15 A. Yes.

16 Q. Mrs. Smith, when you came back to Schenectady, did

17 you continue teaching?

18 A. Yes.

19 Q. And for how long did you teach?

20 A. About ten years.

21 Q. And do you recall when you retired from teaching?

22 A. 1980.

23 Q. And what was the reason, if any, other than that

24 the kids were wearing you out?

25 A. We were expecting our first child.
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 1 Q. And did that child eventually come along?

 2 A. Yes, he did.

 3 Q. And is he here in the court with you today?

 4 A. Yes, he is.

 5 Q. And that's Jeffrey Smith seated at that table

 6 behind you?

 7 A. Yes.

 8 Q. And did you have any other children?

 9 A. I have a daughter.  I had a daughter two years

10 later.  Lauren Tate Smith.

11 Q. And where does Lauren reside these days?

12 A. Lauren resides in Colorado.

13 Q. During the -- when did you say Jeffrey was born?

14 A. 1980.

15 Q. 1980.  And from the time that Jeffrey was born

16 until today, have you had any employment outside of the

17 home?

18 A. No.

19 Q. Have you been a homemaker during those years?

20 A. Yes.

21 Q. Can you tell me a little bit about your activities

22 in the raising of those children from 1980 to 2000, when

23 they went off to college?

24 A. Yes.  Since I worked for -- until I was 33, I

25 was -- when I had my children finally, I was very involved
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 1 in everything they did.  They were in all kinds of athletics

 2 and activities.  And I was very active in school, because I

 3 had the teaching background, so I was always volunteering in

 4 that way.

 5 Q. Where did your kids go to school?

 6 A. They went to Shenendehowa High School.

 7 Shenendehowa school system.

 8 Q. Now, let's catch up then, if they went to

 9 Shenendehowa, because when we left you, you were living in

10 Schenectady, which would not be in the Schenectady district.

11 Did you move eventually?

12 A. Oh, yes.  I'm sorry.

13 Q. When did you move?

14 A. I moved in about 1974.

15 Q. And --

16 A. To Clifton Park.

17 Q. To Clifton Park.  Did you buy a house up there?

18 A. Actually, '72 maybe.  Yes.  We bought a ranch

19 house.

20 Q. Okay.  Had you owned a home in Schenectady?

21 A. No.

22 Q. Okay.  Where did the money for the purchase of the

23 ranch house in Clifton Park come from?

24 A. From the stock account.

25 Q. Okay.  So you say your kids went to Shenendehowa
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 1 High School.  And that you were involved in the school

 2 activities.  Is there anything else you were doing?

 3 A. We were very active, very active with Alpine

 4 skiing.  We had bought a townhouse at Killington, which we

 5 had for 17 years, and we would go up most of the weekends

 6 after Thanksgiving until spring.  And both of our children

 7 became very avid skiers and went on to be in college teams

 8 and so on.

 9 Q. Your daughter is still involved in the ski

10 industry, isn't she?

11 A. Yes, she is.

12 Q. Where did you get the money to buy that townhouse

13 in Killington?

14 A. From the, from the stock account.  The townhouse

15 was $125,000 or so.  And it was easy enough to do.

16 Q. Do you remember when you bought it?

17 A. It was in about 1984.

18 Q. Okay.  All right.  The -- how long did you live in

19 that first house in Clifton Park?

20 A. Eight or nine years.

21 Q. And did there come a time when you sold that

22 house?

23 A. Yes.

24 Q. And where did you move to then?

25 A. We moved to another house in Clifton Park.
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 1 Q. And did you use the proceeds from the sale of the

 2 first house to purchase at least in part the house you moved

 3 to?

 4 A. Yes.

 5 Q. Did you use any additional monies to purchase that

 6 house?

 7 A. I'm not sure.

 8 Q. How long did you live in that house?

 9 A. Let's see ... about 20, 21 years.

10 Q. And did you eventually sell that?

11 A. Yes.

12 Q. Where did you -- did you move to your current

13 residence at the time you sold that house?

14 A. Actually, we used the stock account for the down

15 payment on the new house, and then our house we sold two

16 months after we bought the other house.

17 Q. Okay.  So you used the money from the stock

18 account, from your stock account --

19 A. Yes, from my stock account.

20 Q. -- to buy the residence at?

21 A. Two...

22 Q.

23 A. Yes.

24 Q. And then you took the proceeds from the sale of

25 the other house which you had also purchased and returned
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 1 that to your stock account?

 2 A. Yes.  Yes.

 3 Q. Now, you put the -- when you bought the house at

 4    you bought it, you and your husband

 5 bought it as tenants in entirety, as joint tenants?

 6 A. Yes.

 7 Q. And had you owned the other houses with both your

 8 names on it?

 9 A. Yes.

10 Q. You indicated that you purchased the houses with

11 your funds.  Was there any reason you put your husband's

12 name on the houses --

13 A. No.

14 Q. -- other than he was your husband?

15 A. No.

16 Q. The residence at Vero Beach, you said you acquired

17 that about nine years ago?

18 A. Yes.

19 Q. Can you tell us where the money to purchase that

20 house came from?

21 A. We had sold the house at Killington, the townhouse

22 at Killington, and we used part of that, as well as the --

23 went back to the stock account.

24 Q. All right.  So when you purchased the house in

25 Vero Beach, you used the proceeds from the sale of
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 1 Killington which had originally been purchased with your

 2 funds, and other monies from your stock account?

 3 A. Yes.

 4 Q. And you put that house in joint names also, right?

 5 A. Correct.

 6 Q. Now, there came a time when you transferred the

 7 house from both your names into your name at Vero Beach,

 8 right?

 9 A. Yes.

10 Q. It was about a year ago, right?

11 A. Yes.

12 Q. Did you have a lawyer or somebody do that?

13 A. Yes.

14 Q. Did you file a deed?

15 A. Yes.

16 Q. Did you make any attempt to hide what you were

17 doing?

18 A. No.

19 Q. Did you have any intention to hide that transfer

20 from anyone in the world?

21 A. No.

22 Q. And you've already testified that -- as to the

23 reasons you did it and the fact that it was your money that

24 had purchased it, right?

25 A. Yes.
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 1 Q. Now, you heard, you heard Mr. Stoelting, he was

 2 asking you about a number of transfers.  He asked if you

 3 were aware of the fact that your husband was going to give

 4 testimony under oath at FINRA, is that right?

 5 A. Yes.

 6 Q. And you said that you didn't know it, correct?

 7 A. That's correct.

 8 Q. Have you ever seen your husband's testimony that

 9 he gave at FINRA?

10 A. No, I haven't.

11 Q. Well, he made a statement about --

12 MR. FEATHERSTONHAUGH:  And counsel, I'm

13 looking at Exhibit 20.  This would be Plaintiff's Exhibit

14 20.

15 A. What am I looking for?

16 Q. You don't need to look for it.

17 A. Oh, okay.

18 Q. I'm sorry.  But I would like to ask you if you

19 agree with -- he was being examined under oath by a fellow

20 apparently named Mr. Newman, and he made a statement, and I

21 want to ask you if it's accurate.  I'm on page 278.

22 Mr. Newman:  Why does your wife have an interest

23 in that entity as opposed to yourself?  

24 The Witness:  Because my wife had the assets.

25 Mr. Newman:  Can you explain that?  
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 1 The Witness:  It's her money.

 2 Mr. Newman:  You have separate finances?

 3 The Witness:  Yes.

 4 And the witness is your husband, David Smith.

 5 Mr. Newman:  You and your wife?

 6 The Witness:  Yes.

 7 Would you agree with that, that you have separate

 8 finances from your husband?

 9 A. Yes.

10 Q. Is there anything that Dave said there that you

11 disagree with?

12 A. No.

13 Q. Now, I would like to talk about the joint checking

14 account.  You indicated that for many years in your marriage

15 you did have a joint checking account, correct?

16 A. Yes.

17 Q. Who -- did you have one checkbook or two

18 checkbooks?

19 A. Well, it's 42 years, so I -- we -- I don't know if

20 we had one or two, but recently we had one.

21 Q. It's a nightmare with two.  I tried it.  Who kept

22 physical possession of that one checkbook?

23 A. I kept possession of that.

24 Q. And did your husband routinely have a salary check

25 deposited in it?
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 1 A. Yes.

 2 Q. And I think you testified that you would pay the

 3 family's bills out of that account, correct?

 4 A. Yes.

 5 Q. So when you got your own checking account about a

 6 year ago, did your husband continue to deposit his salary

 7 checks in it?

 8 A. Yes.

 9 Q. And you continued to pay the family bills?

10 A. Yes.

11 Q. Correct?  Were you -- when you went to that sole

12 account, were you consciously engaged in some effort to

13 shield this  from your creditors?

14 A. No.

15 Q. I think you testified as to why you wanted to have

16 your own account, but could you tell me again?

17 A. A lot of my friends had their own accounts.  Dave

18 never ever used it, or if he ever did, it would mess

19 something up a little.  He would forget to enter something.

20 And I wanted to be more independent.  Because my daughter

21 had lost a job and has been -- was unemployed for a year, so

22 I once in a while would slip a little bit of money to her.

23 And I just didn't want someone looking over my shoulder,

24 questioning it.  So ... he agreed.

25 Q. I'm sorry?
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 1 A. He agreed that it would be fine to get my own.

 2 Q. So you thought maybe that by the time you were age

 3 60, it was all right to have your own checking account?

 4 A. Yes.

 5 Q. During that 20 year period, you talked about when

 6 the kids were growing up and in school, and you told us what

 7 you were doing.  What was your husband doing during those

 8 years?

 9 A. Working at McGinn, Smith, start -- well, he had

10 started the business here, and he worked actually very long

11 hours and has to presently.  I would have to be on his case

12 telling him when the next soccer game or football game was,

13 or had to be picked up here or there.  But he worked at that

14 and I worked at home.

15 Q. So you were busy, he was busy.  Were you familiar

16 with -- well, first of all, did you have any background in

17 investment and finance yourself?

18 A. No.

19 Q. Were you familiar with whether or not your husband

20 had a background in investment and finance?

21 A. Yes.

22 Q. And tell me what that familiarity was.

23 A. He was an economics major at Hamilton College, and

24 he worked as a banker at first, and then as a stockbroker,

25 and then formed his own business in the investment banking
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 1 field.

 2 Q. All right.  So when your husband took over your

 3 stock account, were you comfortable having him as your

 4 broker?

 5 A. Yes.

 6 Q. And we've looked at the results in the account.

 7 Did -- how did he do?  How did you do using him as a broker?

 8 A. I did very well using him as a broker.

 9 Q. And was it your habit to listen to his investment

10 advice when he gave it to you?

11 A. Yes.

12 Q. And during that period of time when you were

13 bringing the kids up, did you sit down frequently or at all

14 and discuss your investments?

15 A. I would say it was fairly infrequent.  I would

16 collect the mail; if we got a statement, open it, look at

17 it, and then place it on his desk.

18 Q. And you did that all through the '80s and the

19 '90s, is that correct?

20 A. That is correct.

21 Q. Is that your testimony?  So when we got to the

22 2000s, when we got into this millenium, did you and your

23 husband treat your investments any differently than you had

24 always treated them?

25 A. Not really, no.
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 1 Q. I take it from that that then you would continue

 2 to look at your monthly statements when they would come in.

 3 A. Yes.

 4 Q. Did your husband -- there's been a lot of

 5 discussion about your husband using your stock account to

 6 help his business prospects.  Were you aware that he was

 7 doing that from time to time?

 8 A. He was not using my account without asking me.  I

 9 was aware that I was making some loans to them.  It was my

10 husband's business and it was doing well.  And so was I.  So

11 there was not reason not to.

12 Q. And did you think that it was in your, in your

13 interest for your husband's business to do well?

14 A. Yes, I did.

15 Q. Did that play any role in your decision whether to

16 make these loans or not?

17 A. Yes.

18 Q. And did your trust in your husband play a role in

19 your decision to make those loans?

20 A. Yes.

21 Q. Nevertheless, when you made the loans, did you

22 expect the money to be returned?

23 A. Yes.

24 Q. And whose money was it?

25 A. It was the money from my stock account.
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 1 Q. Whose money was that?

 2 A. Mine.

 3 Q. You don't have to be so shy to say that,

 4 Mrs. Smith.

 5 A. Sorry.

 6 Q. On occasion there were some large loans that you

 7 made, is that correct?

 8 A. Yes.

 9 Q. Do you remember Mr. Stoelting showing you a

10 document that was a note, I don't remember -- well, here it

11 is, Plaintiff's Exhibit 130, I don't think you have to look

12 at it, evidencing a loan for $2 million way back in 2003?

13 A. Yes.

14 Q. Do you -- I think you said you didn't recall that

15 specific transaction, is that correct?

16 A. That's correct.

17 Q. And that is quite a lot of money.

18 A. Yes.

19 Q. But it's also quite a while ago.  And in that

20 case, when you decided to make that loan, did you trust your

21 husband?

22 A. Yes.

23 Q. Was that any different than the loans that are

24 involved in the current time frame this proceeding covers,

25 the $366,000 loan?
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 1 A. No.

 2 Q. So there was nothing unusual in the way you and

 3 your husband had interacted on those loans in recent years,

 4 is that correct?

 5 A. That's correct.

 6 Q. And do you have copies of all the promissory notes

 7 that were made out in your name over the years?

 8 A. We don't have copies of anything right now.

 9 Q. And why is that?  

10 A. That is because everything was taken from the home

11 by the FBI on April 20
th

, I believe, and the office.

12 Q. All right.

13 A. We have no records of anything.

14 Q. But the items that you have identified as loans --

15 A. Yes.

16 Q.  -- in this proceeding, it was your understanding

17 that those were loans, is that correct?

18 A. Yes.

19 Q. And you were entitled to be paid back, is that

20 correct?

21 A. Yes.

22 Q. And you provided the entities that were paying you

23 back consideration, is that correct?  In other words, you

24 gave them money?

25 A. Yes.
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 1 Q. And they used the money?

 2 A. Yes.

 3 Q. And you asked to get it back with some interest on

 4 it?

 5 A. Yes.

 6 Q. Did you and I look together at the complaint that

 7 the SEC filed in this action?

 8 A. (No response.)

 9 Q. Did I review it with you?

10 A. Yes.

11 Q. And in that complaint, I think I have it here

12 somewhere, you may recall paragraph 12.  It's a short

13 sentence.  The SEC alleged Lynn Smith as relief defendant

14 has received and retained ill gotten gains from defendant's

15 fraud.

16 Are you able to identify in your stock account or

17 in any other monies that you have any ill gotten gains that

18 you retained?

19 A. No.

20 Q. This was not in the complaint, I don't think, but

21 in an attachment, there was a question about $350,000 that

22 had been transferred to you.  Do you remember that?

23 A. Um, I thought it was 325,000, but ...

24 Q. That was transferred.  I think you're right and

25 I'm wrong.  It was two payments.  Do you know if those
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 1 payments related to a loan that you made?

 2 A. It may have something to do...  325 ... it's the

 3 QTIP.

 4 Q. Do you remember -- no.  Do you remember

 5 Mr. Stoelting asking you about some funds you received from

 6 TDMM Cable Funding?

 7 A. Oh, yes.

 8 Q. Did you make a loan to TDMM Cable Funding?

 9 A. Yes.  Yes.

10 Q. And a portion of that loan was repaid, correct?

11 A. Correct.

12 Q. But not all of it?

13 A. Right.

14 Q. And when you made the loan to TDMM Cable Funding,

15 did you expect to be repaid?

16 A. Yes.

17 Q. Is it your view that you had a right to be repaid?

18 A. Yes.

19 Q. And it was your money that you loaned them, is

20 that correct?

21 A. Yes.

22 Q. Mr. Stoelting also showed you some financial

23 statements.  You probably don't remember them, there's so

24 much paper now, I'm not going to look for them.  They were

25 the financial statements of David and Lynn Smith.  There
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 1 were one or two printed ones and a handwritten one.

 2 A. Yes.

 3 Q. Am I correct in again characterizing -- or I won't

 4 characterize, but did you testify that, forget the

 5 handwritten one for a minute, that the printed ones, that

 6 you had never seen them before the commencement of this

 7 case; right?

 8 A. Yes.

 9 Q. And you saw them for the first time in your

10 deposition, correct?

11 A. Yes.

12 Q. Did you participate in any way, shape, manner,

13 form, in the creation of those documents?

14 A. No.

15 Q. Did you discuss those documents with anybody other

16 than Mr. Stoelting and me and other people at the

17 deposition?

18 A. No.

19 Q. Now, you saw another document, and you said you

20 recognized your husband's handwriting, correct?

21 A. Yes.

22 Q. Did you help your husband create that document?

23 A. No.

24 Q. Up until the time that was shown to you at the

25 deposition, had you ever seen that document before?
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 1 A. No.

 2 Q. Do you know why your husband created that

 3 document?

 4 A. No.

 5 Q. Did you participate in any way, shape, manner,

 6 form in the creation of that document?

 7 A. No.

 8 Q. So it was something your husband did without your

 9 knowledge or consent, is that right?

10 A. That is correct.

11 Q. By the way, while we're talking about handwriting,

12 and I think you guys talked about this a little, but I want

13 to make it clear, the exhibit that has those letters of

14 authorization in it...

15 A. Yes.

16 Q. You don't need to look at it, but after the trial

17 last night, I asked you to look through that exhibit and

18 look at every letter of authorization; is that right?

19 A. Yes.

20 Q. And do you remember one of the witnesses had

21 looked at one of the signatures and said he didn't think it

22 was yours?

23 A. Yes.

24 Q. I asked you to look at it and tell me whether you

25 thought all the signatures were yours or not.
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 1 A. Yes.

 2 Q. Can you tell me what your conclusion was?

 3 A. I think I looked at about a hundred fifty of those

 4 consent forms, and I felt there were four, maybe four that

 5 didn't look quite like my signature.  And then I also

 6 explained to you that I have been having an arthritis

 7 problem and sometimes my signature doesn't look like my

 8 signature, but other times I can't hold a pen and so I've

 9 asked Dave to sign for me in my presence, not thinking that

10 much about it, if he was.

11 Q. That's okay.

12 A. Okay.

13 Q. And the documents that he signed for you, I think

14 you said you thought there were three or four, they were

15 signed for you, but they were signed for you by your husband

16 at your request; is that right?

17 A. That is correct.

18 Q. And sometimes even your signature doesn't look

19 like your signature, right?

20 A. That is true.

21 Q. You also talked briefly again about the issue of

22 signing some not completely filled out letters of

23 authorization.  Do you remember that?

24 A. Yes.

25 Q. And that was done, you said, at your request, for
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 1 your convenience?

 2 A. Yes.

 3 Q. To the best of your knowledge, did anyone ever use

 4 any of those letters of authorization for any purpose that

 5 you did not agree with?

 6 A. No.

 7 Q. There's been a lot of discussion about a company

 8 named Pine Street Capital Partners or a fund named Pine

 9 Street Capital Partners.  Have you been listening to that?

10 A. Yes.

11 Q. When did you first hear about Pine Street Capital

12 Partners?

13 A. My husband had met Tim Welles and was impressed

14 with him, and they were talking about starting a fund.  And

15 he talked to me about it.  And socially I think we went out

16 with Mr. and Mrs. Welles just to get to know them a little.

17 And Dave asked if he thought -- if I thought it would be a

18 good idea to invest in it.  And as my business advisor, he

19 thought it was a good move, so I said yes.  So I made the

20 investment.

21 Q. And you have been happy with the investment?

22 A. Yes.

23 Q. You also testified that on at least one occasion,

24 Mr. Smith asked you to make a loan to one of his businesses

25 that you refused to make.  Do you recall that?
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 1 A. Yes.

 2 Q. And do you recall about when that was?

 3 A. Yes.  It was in 2009.

 4 Q. And what did Mr. Smith say or do when you said no,

 5 I won't make the loan?

 6 A. He said fine, we won't make the loan.

 7 Q. Did -- so as far as you know, he didn't go out and

 8 make the loan anyway?

 9 A. No.

10 Q. He didn't use one of the blank authorizations --

11 A. No.

12 Q. -- to wire money from your account?  And I believe

13 you said that to the best of your knowledge -- well, I -- in

14 the 34 years he was your stockbroker and the 42 years he's

15 been your husband, Mr. Smith has done nothing that has

16 violated your trust?

17 A. No.

18 Q. Thank you.

19 MR. FEATHERSTONHAUGH:  I have nothing

20 further.

21 THE COURT:  Miss Dunn?

22 MISS DUNN:  Thank you.

23 CROSS-EXAMINATION BY MISS DUNN: 

24 Q. Good afternoon, Mrs. Smith.

25 A. Good afternoon.
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 1 Q. You testified that you created the David and Lynn

 2 Smith irrevocable trust in approximately August 2004, is

 3 that correct?

 4 A. Yes.

 5 Q. What was the reason you created that trust?

 6 A. We had the profits from the Albank stock in my

 7 account.  Since I had -- both of my parents had passed away

 8 at 50 years old each, I wanted to have something for my two

 9 kids so that if they wanted to start a business or buy a

10 home or do something, that I could actually see them reaping

11 benefits during my lifetime.

12 Q. All right.  I'm handing you what's been marked as

13 Intervenor Number 7.

14 THE COURT:  Seven?

15 MISS DUNN:  Seven.

16 BY MISS DUNN: 

17 Q. Can you identify that document?

18 A. Yes.  Yes.

19 Q. Okay.  What is it?  You can flip through it.  It's

20 a multi-page document.

21 A. It's the letter asking Tom Urbelis to be the

22 trustee for the irrevocable trust, and it's the actual

23 declaration of trust signed by David, Lynn, and Tom.

24 Q. Okay.  And is that the document by which you

25 created the trust we're discussing?
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 1 A. Yes.

 2 Q. Did there come a time that Mr. Urbelis resigned as

 3 trustee?

 4 A. Yes.

 5 Q. Did you take any action to appoint a successor

 6 trustee?

 7 A. Yes.

 8 Q. Can you take a look at what has been pre-marked

 9 Intervenor Exhibit 8?  Can you identify that document?

10 A. Yes.  Yes.  It's the --

11 Q. What is it?

12 A. It's the appointment of a new trustee, Mr. David

13 Wojeski.

14 Q. All right.  Did you and your husband sign this

15 document?

16 A. Yes, we did.

17 Q. All right.  I'll take both of those.

18 How do you know Tom Urbelis?

19 A. He's been a long time friend of both Dave and

20 myself for 50 years.  He's a lawyer, he's intelligent,

21 he's -- we see them, he and his wife and family maybe five

22 to six times a year.  We're very close.  He would be the

23 obvious person we thought to be trusting for our children.

24 Q. Do you respect him?

25 A. Yes.
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 1 Q. Do you respect his judgment?

 2 A. Yes.

 3 Q. Do you have any reason to doubt his judgment?

 4 A. No.

 5 Q. If he were to recommend another professional to

 6 you, would you take that recommendation seriously?

 7 A. Yes.

 8 Q. Has Mr. Urbelis given you any reason not to trust

 9 him during the time that he's been trustee?

10 A. No.

11 Q. Or prior to that?

12 A. No.

13 Q. All right.  You testified that the source of the

14 money that was used to fund the trust for your children was

15 stock that you had purchased in the early 1990s?

16 A. Yes.

17 Q. And that that stock grew in value over the years,

18 is that correct?

19 A. Yes.

20 Q. Whose recommendation was it to purchase that stock

21 in the early 1990s?

22 A. David Smith.

23 Q. Do you know whether your husband had other clients

24 over the years whose investments grew as a result of his

25 advice?
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 1 A. Yes.

 2 Q. Do you have any reason to believe that your

 3 husband treats clients' accounts as his own simply because

 4 he's grown their investments?

 5 A. No.

 6 Q. And so do you recall transferring stock on or

 7 about September 1, 2004 from your account to the trust

 8 account?

 9 A. Yes.

10 Q. Would you turn to Plaintiff's Exhibit 126?  I

11 believe it's about ten pages in.

12 A. Is it this (indicating)?

13 Q. No.  It's going to be one of these big binders.

14 Can you take a look at that page, it's dated

15 August 31, 2004.  Do you recognize it?

16 A. Yes.

17 Q. Can you describe what that document is?

18 A. It's the transfer of a hundred thousand shares of

19 Charter One Financial into the irrevocable trust.

20 Q. And is that your signature on that document?

21 A. Yes.

22 Q. And do you recall signing the document?

23 A. Yes.

24 Q. What did you intend to do when you signed this

25 document?
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 1 A. I -- what did I intend to do?

 2 Q. What did you intend the effect of this document to

 3 accomplish?

 4 A. It was -- I intended it -- to put the $4 million

 5 into an irrevocable trust for Jeffrey and Lauren Smith.

 6 Q. And when you transferred that stock into the

 7 irrevocable trust for Jeffrey and Lauren, what was your

 8 understanding as to what your interest in that stock would

 9 be after that date of transfer?

10 A. After that date of transfer, that was no longer --

11 did not belong to me anymore.  It belonged to --

12 Q. And -- I'm sorry?

13 A. It belonged to Jeffrey and Lauren.

14 Q. Did you believe any time after September 1, 2004,

15 when you transferred this stock, at any time did you believe

16 that the money in that irrevocable trust account was yours?

17 A. No.

18 Q. Did you ever try to withdraw any money from the

19 trust account?

20 A. No.

21 Q. Did you ever contact Tom Urbelis and ask him for

22 money?

23 A. No.

24 Q. Did you ever ask him to transfer any money into

25 your checking account?
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 1 A. No.

 2 Q. So in 2004, 2005, 2006, 7, 8, 9, 2010, right until

 3 you sit here today, has there ever been any occasion when

 4 you have requested to draw money out of that stock account?

 5 A. Out of the trust account?

 6 Q. The trust account, yes.

 7 A. We've never drawn money out of the trust account.

 8 Q. All right.  You entrusted this money to

 9 Mr. Urbelis.  Would you expect him to make prudent

10 investments for your children?

11 A. Yes.

12 Q. If at any time you had any reason to be concerned

13 about the investment decisions he was making, would you have

14 called him up and said Tom, what are you doing with my kids'

15 money?

16 A. Of course.

17 Q. And were you ever aware of any investment

18 decisions that he made?

19 A. Not really.

20 Q. Okay.  And the -- whose responsibility did you

21 believe it was to pay obligations such as taxes for the

22 children's trust fund account?

23 A. I believed it was the trustee's responsibility.

24 Q. And we've heard testimony that the trust tax

25 returns were prepared by an accounting firm by the name of
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 1 Piaker & Lyons, is that correct?

 2 A. Yes.

 3 Q. And is that the same accounting firm that prepares

 4 yours and your husband's personal returns?

 5 A. Yes.

 6 Q. And isn't it also true that the same accounting

 7 firm over the years and from time to time has prepared tax

 8 returns for your son Jeffrey and for your daughter Lauren?

 9 A. Yes.

10 Q. So is it fair to say that this accounting firm is

11 the family accountant?

12 A. It is very fair to say, yes, it is.

13 Q. And if at any point in time if Jeffrey or Lauren

14 had requested a distribution from the trust fund account,

15 would it be natural to expect the accounting firm of Piaker

16 & Lyons to be aware of that and to address any tax

17 consequences for your children?

18 A. Yes.

19 Q. And prior to April of 2010, are you aware of the

20 manner in which the trust taxes were paid?

21 A. Yes.  Sometimes the trustee paid them and

22 sometimes we paid them.

23 Q. All right.  So you were sitting here yesterday and

24 you heard my cross-examination of Miss Daniello and we

25 discussed checks that were issued, authorized by Tom
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 1 Urbelis --

 2 A. Yes.

 3 Q. -- to National -- to NFS, directing them to draw

 4 accounts -- to draw checks on the trust account to the IRS

 5 and Tax and Finance.  Do you recall that testimony?

 6 A. Yes.

 7 Q. All right.  Were there also occasions when the

 8 trustee would effectuate a wire transfer for the amount of

 9 the tax liability into your husband's account?

10 A. (No response.)

11 Q. Do you understand my question?

12 A. No.

13 Q. Okay.  Let me rephrase it.  Do you know, over the

14 years, were there occasions when Tom Urbelis would transfer

15 money into someone else's checking account and that person

16 would physically write the check to pay the trust's taxes?

17 A. Oh, yes.

18 Q. And on some occasions were those estimated taxes?

19 A. Yes.

20 Q. And on other occasions, were they actual tax

21 payments of the tax liability --

22 A. Yes.

23 Q. -- to your knowledge?  And was that function of

24 actually writing the checks, was that primarily handled by

25 your husband?
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 1 A. Yes.

 2 Q. And is your -- does your -- did your husband

 3 typically handle the mailing of the tax checks as close as

 4 possible to April 15
th

, as many of us do?

 5 A. Yes.

 6 Q. All right.  And over the past few years, have you

 7 been spending some time at your house in Florida in the

 8 winter?

 9 A. Yes, I have.

10 Q. And did you spend time at the house this past

11 winter, did you spend time in Florida?

12 A. Yes, I did.

13 Q. And you were in Florida on April 15
th

, 2010, is

14 that correct?

15 A. Yes, I was.

16 Q. How long had you been there?

17 A. About two and a half months.

18 Q. All right.  Had your husband been there with you

19 for two and a half months?

20 A. No.  He came down when he could get away for a

21 long weekend, etcetera.

22 Q. Would it be typical for you to still be in Florida

23 in April around time tax?

24 A. Yes.

25 Q. So typically around April 15
th

 when your husband
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 1 was getting all the tax documents together, would it be

 2 typical that he was in New York State and you were in the

 3 State of Florida?

 4 A. It could be, yes.

 5 Q. So was this year somewhat unusual, in that you

 6 were both in Florida on April 15
th

?

 7 A. Yes.

 8 Q. And you testified earlier that the two of you had

 9 the tax documents from Piaker & Lyons in front of you on

10 April 15?

11 A. Yes.

12 Q. And you -- I believe you testified that you wrote

13 four checks, two checks to pay the trust taxes and two

14 checks to pay your own taxes, is that correct?

15 A. That is correct.

16 Q. Were you concerned when you were about to write

17 those checks that you may not have enough money in your

18 account to cover $95,000 worth of checks?

19 A. No.  Because earlier my son Jeffrey had called and

20 said that he had put $95,000 in my checking account to pay

21 taxes.

22 Q. Okay.  So when you wrote the checks, you had

23 assurances that there was money in the account to cover?

24 A. Yes.

25 Q. But you never requested Tom Urbelis or anybody
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 1 else to transfer trust fund money into your account on

 2 April 15
th

, did you?

 3 A. No.

 4 Q. And your son Jeffrey --

 5 A. Yes.

 6 Q. -- Jeffrey is a beneficiary of this trust fund,

 7 isn't he?

 8 A. Yes.

 9 Q. And the trust declaration that you just testified

10 to signing, doesn't that trust declaration also designate

11 Jeffrey Smith as the alternate trustee?

12 A. Yes, it does.

13 Q. And as the alternate trustee, would it follow that

14 he would have the ability to authorize transfers of money or

15 execute documents on behalf of the trust?

16 A. Yes.

17 MISS DUNN:  Just one moment, your Honor.

18 BY MISS DUNN: 

19 Q. Mrs. Smith, as you sit here today, understanding

20 that the trust fund account is frozen, do you have an

21 understanding as to who the owner of that account is?

22 A. Yes.

23 Q. Who owns the money in that account?

24 A. Jeffrey Ryan Smith and Lauren Tate Smith.

25 Q. And prior to April 20
th

, 2010, were you
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 1 providing any financial support on occasion to either of

 2 your children?

 3 A. Yes.

 4 Q. Going back over the last two years, were -- can

 5 you tell me approximately how many occasions you provided

 6 financial support to your daughter Lauren Smith?

 7 A. Yes.  I supported -- I paid the rent for 12

 8 months, as well as I paid a tuition bill in Boston for a

 9 six-month course she was taking.

10 Q. And you provided that support out of your personal

11 funds?

12 A. Yes.

13 Q. Is there any reason you didn't tell Lauren to go

14 off and talk to Tom Urbelis and ask him for the money?

15 A. I never considered it.  I had --

16 Q. Did you --

17 A. I had the money to give her.  And I didn't, I

18 didn't want her to go and -- to the fund for something

19 frivolous, or in my estimation frivolous.

20 Q. Do you feel it's your right as a parent to provide

21 money on occasion to your children?

22 A. Yes, I do.

23 Q. If either of your children wanted to access the

24 trust fund, such as to start a business or buy a home, would

25 they have to come to you to ask your permission to either --
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 1 A. No.

 2 Q. -- contact Mr. Urbelis or to make that request?

 3 A. Oh, no.

 4 Q. How long have your children known Tom Urbelis?

 5 A. Their entire lives.

 6 Q. They know him?

 7 A. Yes.

 8 Q. They know his wife?

 9 A. Yes.

10 Q. They know his children?

11 A. Yes.

12 Q. They've been to his home?

13 A. Yes.

14 Q. He's been to their home?

15 A. Yes.  We spent Thanksgivings together.

16 Q. They know how to contact him?

17 A. Yes.

18 Q. As you sit here today, who do you believe has a

19 right to withdraw money from the account -- excuse me --

20 from the trust account?

21 A. Jeffrey Smith and Lauren Smith.

22 MISS DUNN:  I have nothing further.  Thank

23 you, your Honor.

24 THE COURT:  Thank you.  Any redirect?

25 MR. STOELTING:  Yes, your Honor.
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 1 REDIRECT EXAMINATION BY MR. STOELTING: 

 2 Q. Mrs. Smith, the beginning of

 3 Mr. Featherstonhaugh's questioning, he asked about a sale of

 4 a house, I think it was four decades ago, and you said that

 5 you had $40,000 in proceeds that you did something with and

 6 the rest of it you put in a checking account.  Do you recall

 7 that?

 8 A. No.  I said the house was sold for $60,000.  I had

 9 put 20, about 25, 20 to $25,000 of my own money in

10 renovating it to sell it for 60,000.  So the profit was

11 40,000.  And I honestly don't know what I did with that.  It

12 was a while ago.  I don't know if it went in the stock

13 account or in my checking account, to be honest with you.

14 Q. Well, this was --

15 A. $40,000.

16 Q. This was a while ago, right?

17 MR. FEATHERSTONHAUGH:  Objection, your Honor.

18 I think Mr. Stoelting has misrepresented what I asked Mrs.

19 Smith.  I don't think it's intentional.

20 THE COURT:  I don't care what you asked her.

21 The witness has answered.  What matters is what she has

22 answered.

23 You can ask your next question,

24 Mr. Stoelting.

25 MR. STOELTING:  Okay.
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 1 BY MR. STOELTING: 

 2 Q. Do you recall that Mr. Featherstonhaugh read to

 3 you an excerpt of what he said was a transcript of David

 4 Smith's testimony before FINRA last year?  Do you remember

 5 that?

 6 A. Yes.

 7 Q. Okay.  And he -- the portion that he read involved

 8 a question and answer where Mr. Newman -- well, your husband

 9 said because my wife has the assets.  And then THE FINRA

10 questioner said:  Can you explain that?  And then your

11 husband said:  It's her money.  And then Mr. Newman said:

12 You have separate finances?  And the witness said:  Yes.

13 And then Mr. Newman, just to clarify, said:  You and your

14 wife?  And the witness said:  Yes.

15 And then he didn't read any further.  So I just

16 want to read you the portion, the very next question and

17 answer that Mr. Featherstonhaugh did not read to you.

18 It was, the question was:  How long has that been

19 the case?

20 And David Smith said:  Twenty years.

21 Now, it's not the case that you and your husband

22 have had separate finances as your husband testified under

23 oath at FINRA for 20 years, is it?  In fact, you had a joint

24 account for all of that 20 years, up until the middle of

25 last year, correct?

BONNIE J. BUCKLEY, RPR, CRR

UNITED STATES COURT REPORTER - NDNY



LYNN SMITH - REDIRECT - STOELTING

   403

 1 A. Um...

 2 THE COURT:  All right, hold on.  There's two

 3 questions.  Pick which one you want her to answer.

 4 MR. STOELTING:  Okay.

 5 BY MR. STOELTING: 

 6 Q. Let me start again.  The portion that -- the

 7 question and answer that I had read that Mr.

 8 Featherstonhaugh did not read, the very next question and

 9 answer was, the FINRA examiner said:  How long was that been

10 the case?  And he was referring to David Smith's testimony

11 that you and he had separate finances.  And then David Smith

12 said:  Twenty years.

13 That's not correct testimony, is it?

14 A. I -- we -- our household expenses and so on were

15 not separate.  I don't understand the question actually.

16 Can you reword it in a way...

17 Q. Sure.  Your husband testified before FINRA under

18 oath that you and he had separate finances for 20 years.

19 That testimony is false, isn't it?

20 A. It's been longer than 20 years.

21 Q. I'm sorry?

22 A. I think -- is he talking about the separate

23 accounts?  I don't ...

24 Q. Well, isn't it true that up until July or so,

25 about a year ago, you and your husband had a checking
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 1 account from which he paid all the household bills?

 2 A. Checking account, yes.

 3 Q. A joint checking account, correct?

 4 A. Yes.

 5 Q. And up until the very beginning of July 2009, you

 6 had the house in Vero Beach in joint --

 7 A. Mm-hmm.

 8 Q. -- names, correct?

 9 A. Yes.

10 Q. And you and he enjoyed the benefits of the stock

11 account, correct?

12 A. Yes.

13 Q. And you jointly used the stock account for your

14 own joint benefit, correct?

15 A. For a joint benefit.

16 Q. Right.  You used the stock account to buy assets?

17 A. Yes.

18 Q. That was jointly owned and jointly used for your

19 family?

20 A. Yes.  My assets.  Correct.

21 Q. Over the course of 20 years?

22 A. Yes.  Correct.

23 Q. And Mr. Smith was allowed to use the stock account

24 for his benefit on numerous occasions for at least 15 years,

25 correct?
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 1 A. Yes.

 2 Q. So when he testified under oath that you and he

 3 had separate finances for 20 years, that is a false

 4 statement, isn't it?

 5 A. I think that he may have been speaking of the fact

 6 that I had the separate stock account.

 7 Q. Well, do you know that?  Do you know what he was,

 8 he was --

 9 A. I don't know what he was thinking.  That's the way

10 I'm interpreting the question.

11 Q. Now, you testified that the reason that you

12 established your own checking account after many years of

13 having a joint checking account and one in which your

14 husband's paychecks became deposited in after July 2009 was

15 that you didn't want him looking over your shoulder, and

16 that the example that you gave was that your daughter was

17 unemployed and you wanted to help her out.  Do you recall

18 that?

19 A. That was one example.

20 Q. Okay.  Do you think your husband would have

21 prohibited you from helping out your daughter?

22 A. No.

23 Q. So then how --

24 A. He may have not been as generous as I was.

25 Q. All right.  Then you were asked a question about
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 1 whether you had in your possession promissory notes, and you

 2 said that they had been taken in the search on April 20
th

.

 3 Do you recall that?

 4 A. Yes.

 5 Q. Do you know if your lawyer has ever requested

 6 access to those documents from the IRS or the FBI?

 7 A. No.

 8 Q. Do you have any understanding of whether he has

 9 the right to get access to documents that concern you?

10 A. Could you repeat that?

11 Q. Sure.  Do you have any understanding of whether or

12 not your lawyer, Mr. Featherstonhaugh, who's a very capable

13 attorney --

14 A. Yes.

15 Q. -- has the right to call up the U.S. Attorney's

16 Office and say, look, my client Lynn Smith is named a relief

17 defendant in this action and I need the documents to make

18 her case.  Do you know if, if he's ever done that, first of

19 all?

20 A. I believe he has.

21 Q. And has he been able to receive documents?

22 A. I'm not sure.

23 Q. You don't know one way or another whether he's

24 gotten access?

25 A. I'm looking at all the documents here.  I don't
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 1 know.

 2 Q. Have you learned that, in fact, there has been

 3 several red wells of files from the documents taken from

 4 your house that concern you that have been produced to him?

 5 A. Again, I didn't get the first part.

 6 Q. I'm sorry?

 7 A. I didn't understand the first part.

 8 Q. Did you understand that Mr. Featherstonhaugh and

 9 Miss Dunn have been given access to documents concerning you

10 that were taken from your home?

11 MISS DUNN:  I object, your Honor.

12 A. They weren't taken from my home.

13 MISS DUNN:  No foundation for that.  I'm not

14 representing Mrs. Smith.

15 THE COURT:  Well, I note that you're not

16 representing Mrs. Smith.  

17 MISS DUNN:  Nor have I had any communications

18 with the U.S. Attorney's Office concerning this case. 

19 THE COURT:  I'm not concerned with that.

20 It's whether the witness knows or not.  And the witness

21 doesn't know.

22 BY MR. STOELTING: 

23 Q. Do you have your affidavit in front of you.  It's

24 the one with the promissory note attached.  It's also marked

25 as Exhibit 90 in the binder, if that's easier for you to
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 1 turn to.

 2 A. In what volume, sir?

 3 Q. In that one.  Ninety.  Do you have the promissory

 4 note in front of you?

 5 A. I'm reading it.  Yes.

 6 Q. Okay.  What is the interest rate that you, the

 7 lender, are to be paid under this note?

 8 A. I do not know.

 9 Q. Do you see what's indicated in the note at the

10 top?

11 A. Yes.

12 Q. What does it say?

13 A. You want me to read the first sentence?

14 Q. No.  It -- do you see the second paragraph?  It

15 says the interest rate shall be fixed at 24 percent per

16 annum.  Did I read that correctly?

17 A. I don't see that.

18 Q. Are you looking at -- let me just --

19 A. I'm looking at -- you said 90.  Plaintiff

20 Exhibit 23.

21 MR. FEATHERSTONHAUGH:  Your Honor, I would

22 concede that --

23 THE COURT:  Hold on for a second.  Let's just

24 get the witness on the right page.

25 RELIEF DEFENDANT LYNN SMITH:  You said 90.
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 1 THE COURT:  Hold on, Mrs. Smith.  They're

 2 going to find it for you.

 3 MR. STOELTING:  All right.  I'm sorry about

 4 that.

 5 THE COURT:  It's just that the witness has a

 6 number of volumes in front of her.  The lawyers might be

 7 used to dealing with these things.  And Mrs. Smith is not a

 8 lawyer and is not used to dealing with these regularly.  So

 9 any help you can give her, including physically showing her

10 the page, it would greatly facilitate things.

11 MR. STOELTING:  I will do that.

12 A. Sir, you gave -- the page you told me to look at

13 is about the trust.  And then he just handed me something

14 about the $366,000 promissory note.  So I don't know what...

15 MR. FEATHERSTONHAUGH:  May I help the witness

16 out, your Honor?

17 THE WITNESS:  He said 90.

18 MR. FEATHERSTONHAUGH:  He would like to you

19 read this sentence.  That's all.

20 RELIEF DEFENDANT LYNN SMITH:  Oh, all right.

21 Okay.  I see it.

22 BY MR. STOELTING: 

23 Q. Okay.  I'm sorry about that.  Okay.  My question

24 is just related to the interest rate on this $366,000 loan.

25 And according to the note -- do you have the note in front
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 1 of you?

 2 A. Yes.

 3 Q. And is the interest rate 24 percent?

 4 A. That's what it says.

 5 Q. Okay.  Did you understand at the time that you

 6 made this loan that you would be paid a 24 percent interest

 7 rate?

 8 A. No.  But I put a lot of money up.  $366,000.  So I

 9 don't think it's fair --

10 Q. So you though the 24 percent was fair?

11 A. I didn't see this note.  Remember we discussed

12 that earlier?  This is the note that Mr. McGinn was -- I

13 don't -- I never saw this.

14 Q. All right.  Well, put aside the note then, and

15 I'll just ask:  When you made the loan of $366,000, did you

16 understand that the interest rate would be 24 percent on

17 what you would be repaid?

18 A. I -- all I knew is that I was going to be repaid

19 with interest.

20 Q. Did you know what the interest rate would be?

21 A. No.

22 Q. Generally, on the bridge financings from the stock

23 account, do you recall what the interest rates were?

24 A. No, sir.  I don't work at McGinn, Smith.  I made

25 these bridge loans to help the business out because my
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 1 husband is also the owner of the company.  But I, I don't

 2 know what the interest rates were.  And I would gladly make

 3 these loans.

 4 Q. There was also some follow-up questions about the

 5 series of exhibits, I think it was 78 to 80, which purported

 6 to be joint financial statements of you and David, and one

 7 of them was a handwritten note that, handwriting that you

 8 identified as David's handwriting that said the financial

 9 statement of David and Lynn, and it listed the stock account

10 as a cash asset.

11 A I recall.

12 Q My question is, you, I think, couldn't explain

13 that at all, why he would do that, but I mean...

14 A What was the question again?  Why the trust was --

15 THE COURT:  Hold on, hold on, hold on.

16 Mrs. Smith, he hasn't asked you a question yet.

17 RELIEF DEFENDANT LYNN SMITH:  Oh.

18 MR. STOELTING:  I'm getting there.

19 THE COURT:  Let him finish his question.

20 BY MR. STOELTING:   

21 Q I'm sorry.  I'm getting there.  You understood

22 David Smith as a securities professional, right?

23 A Yes.

24 Q And his business is assets and liabilities and

25 knowing what the difference is and knowing what an asset is
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 1 and what a liability is, correct?

 2 A Correct.

 3 Q Okay.  And he's been doing that for almost 30

 4 years, right?

 5 A Yes.

 6 Q Wouldn't you expect him to know, especially in

 7 regard to his own --

 8 MR. FEATHERSTONHAUGH:  Your Honor.

 9 Q -- assets what is an asset and what is not?

10 THE COURT:  Is there an objection?

11 MR. FEATHERSTONHAUGH:  Yes.

12 THE COURT:  Sustained.

13 A I don't know what are you looking at.

14 THE COURT:  Hold on.  Hold on, Mrs. Smith.

15 You don't have to answer the question.

16 RELIEF DEFENDANT LYNN SMITH:  Oh.  Oh.

17 BY MR. STOELTING:   

18 Q The letters of authorization, you know, that you

19 said you looked at every single one.  When those were

20 executed, when they were submitted for payment, did you get

21 a phone call every time, or did once you handed them over to

22 McGinn, Smith, the signed ones, were they just used

23 according to whenever they were needed?

24 MR. FEATHERSTONHAUGH:   I'll object to the

25 form of the question.  I'm not sure --
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 1 THE COURT:  Mrs. Smith, do you understand the

 2 question?

 3 RELIEF DEFENDANT LYNN SMITH:  I don't know if

 4 he's talking about the forms that I --

 5 THE COURT:  All right.  All right.  Objection

 6 sustained.

 7 MR. STOELTING:  I can ask another question.

 8 BY MR. STOELTING:   

 9 Q Do you recall the letters of authorization which

10 were Exhibit 126?

11 A Yes.

12 Q Would you like to look at them?  I have a question

13 about them.

14 A Okay.  (Pause.) Yes.

15 Q And I think you had testified that there were

16 several, on three occasions at least, you signed stacks of

17 them, or, you know, 10 to 15, and gave them to David and he

18 kept them or somebody --

19 A I mailed them to David McQuade.

20 Q Okay.  Or David McQuade kept them.  And you knew

21 he worked under your husband's direction?

22 A Yes.

23 Q So was it your understanding at the time that you

24 would be contacted each time before that LOA would actually

25 be used, or that you trusted your husband to use it in his
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 1 discretion when he needed to without clearing it with you

 2 each and every time?

 3 A I would say most of the time it was cleared.

 4 Q Do you remember times when it was not cleared?

 5 A No.

 6 Q And when it was cleared, what would happen?

 7 A They would wire the money.

 8 Q No, but I meant how would the clearance happen?

 9 What was the procedure?

10 A What was the office procedure?

11 Q Yes.  For example, when the signed LOA is sitting

12 in Mr. McQuade's desk --

13 A Okay.

14 Q -- what would happen?  Would Mr. Smith call you

15 and say we want to use one of those signed LOAs now?

16 A He may have said something before he left for

17 work, we're going to do a loan or something.  I'm not sure.

18 Q And then in Miss Dunn's questions, I think she

19 might have misspoke, but she asked a question about would

20 you expect Mr. Urbelis to make wise investment decisions.

21 And you had testified earlier today that you understood that

22 Mr. Urbelis never made any investment decisions for the

23 trust; correct?

24 A Did she say for the trust?

25 MS. DUNN:  I'm going to object.  I don't
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 1 think that's a fair characterization.

 2 THE COURT:  Overruled.

 3 MS. DUNN:  And I don't believe that was her

 4 prior testimony.

 5 THE COURT:  Overruled.

 6 A Was her statement, did she say for the trust or

 7 wise business...

 8 Q Well, let me just ask it a different way then.

 9 A Okay.

10 Q You understood that the investment decisions for

11 the securities held by the trust were made by David Smith,

12 correct?

13 A Correct.

14 Q And not Mr. Urbelis?

15 A No.  He would -- they would discuss it and then

16 ...

17 Q But who's -- but the securities held by the trust,

18 those stocks were all selected by David Smith, and not

19 Mr. Urbelis; correct?

20 A Yes.

21 Q I think you said that -- you said we have never

22 drawn any money out of the stock account, correct?  I think

23 that's what you said in response to a question by Miss Dunn.

24 Do you recall that statement?

25 A I don't recall it.  You can remind me though.

BONNIE J. BUCKLEY, RPR, CRR

UNITED STATES COURT REPORTER - NDNY



LYNN SMITH - REDIRECT - STOELTING

   416

 1 What was the --

 2 Q Okay.  Well, I wrote it down.  Maybe I wrote it

 3 down wrong.  But I wrote down -- okay.  (crosstalk.)  

 4 But you recall, but you recall on several

 5 occasions substantial sums of money, 95,000, a hundred

 6 thousand, being transferred directly from the trust account

 7 into the accounts of you and your husband, correct?

 8 A No.  The 95,000 was the only time that Jeff had

 9 asked for money from my trust.

10 Q And that money was deposited into your account?

11 A He instructed them to put it in our account.

12 Q Why did Jeffrey do that?

13 A Because he's -- I have a great son and a great

14 family.  And he knew that we were short of cash at that

15 point and had to get $60,000 of taxes in.  We were in

16 Florida and he did that for us.

17 Q And that was --

18 A I would do the same for him if I had to.

19 Q That was to pay your taxes, right?

20 A Yes.  I'm his mother.

21 Q And it wasn't to pay Jeffrey's taxes?

22 A It was to pay the trust taxes and to pay David and

23 Lynn Smith's taxes.

24 Q Do you know why the trustee didn't pay the taxes

25 directly to the accounting firm that was preparing the
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 1 returns?

 2 A No, I don't.

 3 MR. STOELTING:  Thank you.

 4 THE COURT:  Mr. Featherstonhaugh, any

 5 recross?

 6 MR. FEATHERSTONHAUGH:  Nothing, your Honor.

 7 THE COURT:  Miss Dunn, anything further?

 8 MS. DUNN:  Just briefly.

 9 RECROSS-EXAMINATION BY MISS DUNN: 

10 Q Mrs. Smith, do you understand the difference

11 between having discretionary authority to make trading

12 decisions in an account and --

13 MR. STOELTING:  Objection.  Beyond the scope.

14 THE COURT:  I haven't heard the question,

15 first of all.

16 MR. STOELTING:  Sorry.

17 MS. DUNN:  Mr. Stoelting, on

18 cross-examination, asked Mrs. Smith about the authority of

19 the trust versus the -- the authority of trustee versus the

20 authority of David Smith on the account.  I want to explore

21 that.

22 THE COURT:  I didn't make -- I wanted to hear

23 the question.  I haven't heard the question yet.

24 MS. DUNN:  I'll rephrase.

25 BY MS. DUNN:   
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 1 Q Mrs. Smith, do you -- Mr. Stoelting asked you on

 2 cross-examination whether or not you understood that your

 3 husband made the investment decisions for the trust.  Do you

 4 recall him asking you that?

 5 A I believe so.

 6 Q And he used the words "selecting investments".  Do

 7 you recall that question?

 8 A Yes.

 9 Q Do you understand that the trustee had the only

10 authority to make investment decisions and authorizations

11 for the account?

12 A Yes.

13 Q And you understand your husband's role as a

14 stockbroker in making recommendations of investments to

15 clients?

16 A Yes.

17 Q Did you understand that Tom Urbelis was a client

18 of your husband's?

19 A Yes.

20 Q Do you understand that Tom Urbelis, as trustee of

21 the David and Lynn Smith irrevocable trust, was a client of

22 your husband's?

23 A Yes.

24 Q Would you expect that Tom Urbelis, as trustee, as

25 a client of your husband, who is a stockbroker, to receive
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 1 recommendations of investments from your husband?

 2 A Yes.

 3 Q Would you anticipate that Mr. Urbelis, having a

 4 long-standing relationship of trust with your husband, might

 5 agree with some of those recommendations and, therefore,

 6 authorize investments?

 7 A Yes.

 8 MS. DUNN:  Thank you.  Nothing further.

 9 THE COURT:  Thank you.  Thank you,

10 Mrs. Smith, you may step down.  

11 (Lynn A. Smith excused.) 

12 THE COURT:  We're going to take a break, but

13 does the SEC have any further witnesses.

14 MR. STOELTING:  Your Honor, we don't.  

15 THE COURT:  Are you okay?

16 RELIEF DEFENDANT LYNN SMITH:  It's just a

17 book.  Thank you.

18 MR. STOELTING:  We have no further witnesses.

19 THE COURT:  No further witnesses?

20 MR. STOELTING:  Correct.

21 THE COURT:  Mr. Featherstonhaugh, do you have

22 any witnesses?

23 MR. FEATHERSTONHAUGH:  Yes, I do.

24 THE COURT:  How many?

25 MR. FEATHERSTONHAUGH:  One.
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 1 THE COURT:  And, Miss Dunn, how about you?

 2 MS. DUNN:  I have one -- I'm going to use one

 3 of Mr. Featherstonhaugh's witnesses and I have two brief

 4 witnesses.

 5 THE COURT:  All right.  Stand in recess for

 6 15 minutes.

 7 (Brief recess at 3:45 PM.) 

 8 (Court reconvened at 4:00 PM.) 

 9 THE COURT:  The SEC rests?

10 MR. STOELTING:  We rest, your Honor.

11 THE COURT:  Mr. Featherstonhaugh, any

12 witnesses?

13 MR. FEATHERSTONHAUGH:  Yes, your Honor.  At

14 this time relief defendant Lynn Smith will call John D'Aleo.

15

16

17

18

19

20

21

22

23

24

25
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 1 JOHN D'ALEO, 

 2 having been duly sworn by the Clerk of the Court, was 

 3 examined and testified as follows: 

 4 THE CLERK:  Thank you.  Please take the

 5 witness stand.

 6 This is John D'Aleo.

 7 DIRECT EXAMINATION BY MR. FEATHERSTONHAUGH: 

 8 Q. Good afternoon, Mr. D'Aleo.  Thank you for your

 9 patience.  Would you please tell us your current employment,

10 the nature of your current employment?

11 A. Yes.  I'm president of my own company, Devonshire

12 Business Consulting.  That's my current work experience.

13 Q. Could you briefly describe your education,

14 background, and work experience?

15 A. Yes.  I graduated from St. Johns University in

16 1968 with a BBA in accounting.  I subsequently got an MBA

17 from Bernard Baruch College in New York City, which is a

18 business school part of the community system.  I passed my

19 CPA exam and became a CPA in 1972.  When I graduated from

20 college, I immediately started with Coopers & Lybrand, the

21 successor firm is now PricewaterhouseCoopers.  I was in the

22 New York City office from   
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 1 I moved up to the Capital District in the latter

 2 part of  when the firm opened up an office here.  I was

 3 asked to come up and help start the office and to run the

 4 tax practice.  Which I did.  So I've been with Coopers &

 5 Lybrand from -- now PricewaterhouseCoopers, from through

 6   When I left the firm, I started my own consulting

 7 firm which is Devonshire Business Consulting.

 8 Q. And have you and I known one and another for a

 9 while?

10 A. We've known each other for probably over 20 years.

11 Q. And we've known each other professionally and

12 personally, is that right?

13 A. Yes.  You were my client, tax client and business

14 client.

15 Q. And did there come a time when I called you and

16 spoke to you about the case that's being tried here today?

17 A. Yes, you did.  It was -- I believe it was about

18 the 27th or 28th of April and you indicated you had some

19 matter you were dealing with and could I possibly help you

20 out.  I went down to your office.  We discussed certain

21 things.  And you gave me the general outline of what you

22 might ask me to do.  And we decided to go forward from

23 there.  I signed an accounting service agreement, I believe

24 it was on April 29
th

.  And you outlined some of the things

25 you needed.

BONNIE J. BUCKLEY, RPR, CRR

UNITED STATES COURT REPORTER - NDNY

REDACTED

REDACTED

REDACTED



D'ALEO - DIRECT - FEATHERSTONHAUGH

   423

 1 The first thing you indicated to me that you did

 2 need was --

 3 Q. Well, you indicated to me, did you not, that in

 4 order to provide those services, you would need to be paid

 5 for them; correct?

 6 A. Absolutely.

 7 Q. And I agreed to pay you for them?

 8 A. Yes, you did.

 9 Q. And, in fact, you're being paid for your time

10 today?

11 A. Absolutely.

12 Q. Is that correct?

13 A. Or hope to be.

14 Q. Now, that takes care of your side, as to my

15 obligation.  What did I initially ask you to do?

16 A. Well, initially you had indicated that you had to

17 report back to the Court to provide a compilation of Lynn

18 Smith's assets.  So we had a discussion about that.  I made

19 certain inquiries.  You provided me with certain

20 information.

21 I did speak to Lynn Smith to gather some of the

22 information.  You showed me copies of certain documents you

23 had.  You had copies of brokerage statements and a few other

24 things.  And we decided the format would be in the form of a

25 compilation.
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 1 Q. Let me just ask you if you can -- there's a

 2 notebook to your left, if you can pick that up and just look

 3 at Exhibit 13 while you're providing this testimony.

 4 A. Yes.  I have that.

 5 Q. Okay.  Please go ahead.  I gave you what I had.

 6 A. Okay.  You gave me certain documents.  And this,

 7 what you see in front of you here is Exhibit 13, is a

 8 compilation of that information put together in typical

 9 format.

10 There's certain information I had to get from Lynn

11 about values and so forth, estimated values.  And all that's

12 reflected in this particular document.

13 Q. Can you tell me, you used the word "compilation",

14 is that a term of art?

15 A. Yes, it is.

16 Q. Would you tell us what it is?

17 A. A compilation basically is an accumulation of

18 information to be reported in a standard fashion but it

19 doesn't require the accountant that's doing it to do any

20 analytical work or any kind of verification that would

21 normally be required either for review, which is the next

22 highest level, or an audit, which is even a higher level.

23 So this is the lowest level of accumulated data to be

24 reported.

25 Q. And I'm asking you to take a look at Exhibit 13,
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 1 and I'm asking you if you actually prepared that document.

 2 A. Yes, I did.

 3 THE COURT:  Is this Exhibit 13 in this

 4 proceeding?  The SEC's -- 

 5 MR. FEATHERSTONHAUGH:  Yes.  This is Lynn

 6 Smith's Exhibit 13, your Honor, but it's the one that

 7 unfortunately I missed.  It is the one duplicate.  It is

 8 also Plaintiff's Exhibit 75.  We did the best we could.  I

 9 apologize for that.

10 THE COURT:  That's okay.

11 BY MR. FEATHERSTONHAUGH: 

12 Q. All right.  With reference to that exhibit, that

13 was physically prepared by you, Mr. D'Aleo?

14 A. Yes, it is.

15 Q. And would you tell the Court and counsel here what

16 you relied on to prepare that?

17 A. Well, the information came from various sources.

18 THE COURT:  Can you hold on for a second?

19 THE WITNESS:  Absolutely.  (Interruption.)

20 THE COURT:  All right.  I'm sorry.  Go ahead.

21 A. There were certain documentation that you had

22 accumulated.  For instance, there was a bank statement that

23 showed certain cash.  There was information with respect to

24 Lynn's brokerage accounts.  So we looked at that

25 information.  That information is here.
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 1 There were other things that we accumulated based

 2 on discussions with Lynn Smith.  For instance, the loan

 3 receivables, we talked about that.  That didn't show up any

 4 place in the documents that I looked at.  So they

 5 indicated -- she, rather -- that they had these loan

 6 receivables, which you see there, for one 900,000, and one

 7 for 15,000.

 8 She also indicated based on her assertion that

 9 they had no face value even though the -- no market value,

10 rather, even though the face value was a total of 915,000.

11 Similarly, she indicated to me the property that

12 was owned either in her name or jointly.  And that's

13 reflected here.  If that's jointly held property, it shows

14 half the value and it's netted down by the amount of the

15 mortgages, the column of these particular values.

16 Q. Is that indicated in the footnote?

17 A. Yes, it is.  It's in the footnotes.

18 Q. Okay.  This document was ultimately shown to Lynn

19 Smith.  And if you turn the page, it was Lynn Smith who

20 verified the document, correct?

21 A. Absolutely.  Yes.

22 Q. Now, after we had completed that and sent it off

23 to the SEC, did there come a time when I asked you to do

24 some further work?

25 A. Yes, you did.  You had indicated to me that you
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 1 had information presented to you by the SEC that showed

 2 various accounts that Lynn had amounts that were deposited

 3 into the accounts.  It might have been a security account, a

 4 checking account.  I think maybe there was some schedule for

 5 the IRA.  And you asked me if I could help you out and look

 6 at that, and what documents I might need or further

 7 information I might need to accumulate and assist you in

 8 responding to the information that was on those particular

 9 documents.

10 Q. I would like you to take a look at Lynn Smith

11 relief defendant's Exhibit 14.

12 A. Yes.

13 Q. And it is a three-page document.  Is that the

14 document that I showed you?

15 A. Yes, it is.

16 Q. Now, have you altered that document to some

17 extent?

18 A. Yes, I did.  The left hand column where it has

19 footnotes number listed down by row certain numbers, that

20 was not part of the document.  I put this on the document so

21 we could have cross references to certain other information

22 that was going to be supplied.

23 Q. And that is true of both of the first two pages of

24 the document?

25 A. First three pages.  All three pages.
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 1 Q. Okay.  All three pages of the document.  Now, did

 2 you prepare another document that those footnote numbers

 3 relate to?

 4 A. Yes, I did.

 5 Q. And would you take a look under tab 15?

 6 A. Yes.  That's a document I prepared that we were

 7 referring to that has the cross references to the footnotes

 8 that are in the previous three pages.

 9 Q. And did I indicate to you at the time I showed you

10 the original three-page document that I had, in fact,

11 received it from Mr. Stoelting who had inquired about these

12 transfers?

13 A. Yes.  That was my understanding.

14 Q. And I asked you to look at all the material we had

15 and do whatever you could to explain each of the

16 transactions?

17 A. That's correct.

18 Q. Right?

19 A. Yes.

20 Q. And I take it you were able to explain some and

21 there's some that you were not able to explain?

22 A. Yes.  Some of the information that's on these

23 three exhibits we had no further documentation to determine

24 the source of where it came from or what it was actually

25 for, simply because we didn't have the documents available
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 1 to us that might have helped us in coming to those

 2 conclusions.

 3 Q. Can you -- and I'm going to take you to 15 and

 4 have you take us right through the transfers in a minute,

 5 but just before I do, to the best of your ability, can you

 6 describe what you did have and what you were able to review

 7 in trying to reconcile these transfers?

 8 A. Well, the principal documents we looked at were

 9 the so-called stock brokerage statements.  That's the --

10 that's on the first particular exhibit.  We also took a look

11 at some information that was provided to you as -- I think

12 as a result of me asking you certain questions to try to get

13 additional information that was provided to you through

14 various sources.  And I had conversations with Lynn Smith to

15 get a better understanding what some of these things were.

16 And I had made requests of you to try to get further

17 information.  And I believe that you accumulated certain

18 information based on data that maybe Dave Smith had also

19 given to you.

20 Q. Well, did I show you data that I got in response

21 to my discovery requests that actually the SEC gave to me?

22 A. Yes.  Absolutely.

23 Q. Okay.  Well, why don't you go ahead, item by

24 item...

25 MR. FEATHERSTONHAUGH:  And it really won't
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 1 take that long, your Honor.  There aren't that many.

 2 Q. Mr. D'Aleo, and tell us to what extent you can

 3 resolve the origin and nature of the transactions that we

 4 were asked about by the Security & Exchange Commission.

 5 A. Okay.  I would also make one additional point.

 6 Some of the ITEMS that we did not have additional data for,

 7 and this information I used what the explanation was of the

 8 SEC, specifically with respect to items relating to cash

 9 contributions to the IRA, simply because we could not get

10 our hands on the IRA statements they were not made available

11 to me.

12 But I think the way to approach this by looking at

13 the footnotes, everything that is indicated with an item one

14 next to it, simply is the information or the document source

15 or the use of the fund was not available to me and I could

16 not make a comment on those.  So everything that's marked

17 with an item one is in that category.  There was no

18 information.

19 Q. So just for an example, and we'll only do one,

20 that very first entry, on January 10
th

, 2006, you were

21 asked about it, it says a check was received in the amount

22 of $6,301, to Lynn Smith's account; correct?

23 A. That's correct.

24 Q. And did I tell you that I had asked for copies of

25 the checks?
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 1 A. I believe you may have.  I couldn't say for

 2 surety, but I know I made requests of you to try to find out

 3 additional information, and we did not receive that

 4 information.

 5 Q. You did not receive it.  And so it's footnote one,

 6 and that means that we really have no idea where it came

 7 from or what its purpose was?

 8 A. That's correct.

 9 Q. Go ahead.

10 A. Okay.  Item two is a check received on April 13,

11 2006.  I'm looking now at the statement, the first document

12 which is funds received into Lynn Smith's accounts.  That

13 shows a check received on that date for 4500.  Again, we had

14 no specific information about that other than the notation

15 that was on the original document from the SEC that said it

16 was a cash contribution from a prior -- for a prior year IRA

17 deposit.

18 The next item is an item on October 4
th

, 2006,

19 in the amount of $85,000.  That we were able to find because

20 you provided me with the copy of a check from Tim McGinn

21 that indicated that it was a partial repayment of a loan

22 that had been made.  So that's what the footnote says,

23 partial repayment of loans to Tim McGinn.  And then a copy

24 of the check was available to me.

25 THE COURT:  I'm sorry.  Are these all
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 1 deposits into the Lynn Smith stock account?

 2 THE WITNESS:  Yes.  Speaking -- this right

 3 now is speaking about only deposits into Lynn Smith's stock

 4 account.

 5 THE COURT:  All right.  Thank you.

 6 BY MR. FEATHERSTONHAUGH 

 7 Q. And if you'll take a look at Exhibit 15 G, as in

 8 guy.

 9 A. Yes.  That is the copy of the check that you

10 showed me evidencing the $85,000 payment into the account of

11 Lynn Smith.  And it's from Timothy McGinn.  And the memo

12 says on it interest and principal.  And then we inquired as

13 to what that was, and were told by Miss Smith that that was,

14 in fact, a partial repayment of the loans that she had made.

15 Q. And I would direct your attention to the third

16 part of G.

17 A. Yes.  That is a promissory note dated

18 October 15
th

, 2004, for the $970,000 that Mr. McGinn

19 borrowed from Lynn Smith.  You made that available to me,

20 and I have seen this document.

21 Q. Did you cross check the date of the check and the

22 amount against the Lynn Smith account statements?

23 A. Yes, I did.

24 Q. Okay.  Go ahead then.

25 A. Okay.  The next item, again, is item five, that's
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 1 another 4500 -- excuse me -- a $5,000 contribution that we

 2 didn't have any specific detail on other than the reference

 3 put in by the SEC that again it was a cash contribution for

 4 a prior year IRA.

 5 The next item, item six, which is on May 14, 2007,

 6 is a check received in the amount of $100,000.  Item six...

 7 Okay.  That also relates to a partial repayment of a loan

 8 from Tim McGinn, similar to the $85,000 check we looked at

 9 before.  You showed me a copy of the check.  And I believe

10 that it probably was attached in the second page of Exhibit

11 15G.  Shows the check, made payable to amount to Lynn Smith,

12 signed by Timothy McGinn in the amount of a hundred thousand

13 dollars, and the memo says loan.

14 Next item is item seven.  It's dated 12/20/2007.

15 Also says transaction.  Check received in the amount of

16 $300,000.  Okay.  This one is a little bit more involved.

17 It took some further analysis based on information that you

18 provided to me, some of which you had to go back and request

19 of Miss Smith, some of this information, to try to make a

20 better understanding of what this was.

21 This relates to repayment of a bridge loan in the

22 amount of 375,000 that was made by Miss Smith on

23 November 29
th

, 2007, to McGinn Smith Funding.  And that

24 was evidenced by a copy of the December '07 brokerage

25 statement showing the wire transfers.  And we have a copy of
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 1 that; I see it; I believe it's in one of these references.

 2 Q. It is in volumes one or two up there, but I don't

 3 think you need to look at it.

 4 A. Okay.  So she made this 375,000 bridge loan on

 5 November 29, 2007.  A repayment of that loan in the total

 6 amount of 376,438 was on December 12
th

 of '07, deposited

 7 in error in the M & T Bank account of Mr. David Smith.  And

 8 we also saw a copy of that particular deposit.  Obviously,

 9 since Lynn made the loan, it was an error, he paid it back

10 to David.

11 So we see the $375,000 then going back and

12 ultimately, after they -- excuse me -- we saw the 376,438

13 going back.  And that went back to David.  And since he

14 realized that he knew right from the beginning when this

15 came to light that this was not supposed to be given to him,

16 he simply, as I understood it, rounded up the payment to

17 $380,000 and transferred that to Lynn Smith, which was

18 deposited in her account on December 21 of '07.

19 So we saw those documents with respect to the

20 various statements that we had available to us.

21 Q. And the next three items that you were asked

22 about?

23 A. The next three items, miscellaneous checks

24 received on January 5 of 2010.  One was for $525.  The next

25 was for $708.33.  The last was for 1,329.17.  And those were
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 1 all were indicated with an item notation of one.  We simply

 2 didn't have the information available to determine what

 3 those payments are for, or where in fact they -- well, we

 4 know where they ended up, but we didn't know what they were

 5 for.

 6 Q. Okay.  Can we turn the page?

 7 A. The next page is other funds received into Lynn

 8 Smith's accounts.  The second schedule that was provided by

 9 the SEC to you.  The first item is item we call item 8.

10 There was a transfer made on February 4, 2009, from the

11 account of Capital Center Credit Corporation in the amount

12 of 38,430.46.

13 Okay.  We inquired as to what this was, and the

14 explanation we got was as follows.  Capital Center Credit

15 Corporation was an entity that was around sometime in the

16 '90s.  It had been some kind of active business.  This

17 $38,000 represented the balance in that particular account

18 and it was closed out.  It was funds that, no question,

19 belonged to David Smith.  He simply deposited this $38,000

20 into his wife's account.

21 Okay.  The next item is on March 3, 2006.  It's a

22 payment from McGinn, Smith & Company.  It references M & T

23 Bank in the amount of $20,000.  We have a cross reference of

24 one, which means that we were not able to determine what

25 that was for, other than the fact that it actually was
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 1 deposited in her account on that date.

 2 The next item is a check received on January 16,

 3 2009, from Pine Street principles.  It says Pine Street

 4 principles.  Pine Street principle partners I believe.  In

 5 the amount of $166,020.  That's our reference number nine.

 6 This is an amount that we determined was a partial repayment

 7 of a portion of the five percent notes due December 31, '09,

 8 that was issued by Pine Street Capital Partners LLC.

 9 The next item is an item on, also on January 16 of

10 2009.  It's also from Pine Street.  It's in the amount of

11 $62,257.  We reference that as item cross reference ten.

12 That is an amount which was explained as a return of equity

13 capital in Pine Street Capital Partners LLC.  And, in fact,

14 in addition to the amount which we see deposited into the

15 account, it's also the amount shown on the schedule K-1 of

16 Lynn Smith in the Form 1065, which is the partnership

17 return, and shows in the capital reconciliation section as a

18 return capital.  So that it meets that amount.

19 The next item is what we refer to as item 11.

20 It's a deposit on February 20
th

, 2009.  It is from David

21 Smith in the amount of $326,304.11.  The only documentation

22 was a discussion, I think, I had with Lynn and maybe some

23 further information I got from you.  And all I knew at this

24 point in time when I prepared this, it had something to do

25 with some estate planning transfers among the parties.  And
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 1 that's the way I reported it in this document.

 2 The next item is cross reference item 12.  It

 3 relates to a transaction on June 10
th

, 2009, from TDMM

 4 Cable Funding, in the amount of $160,800.  And this relates

 5 to a partial repayment of a loan which I think has been

 6 discussed earlier today, the $366,000 loan was made on

 7 June 5th of '09.  And we saw statements showing where it

 8 came out of.  It actually was two transfers that came out of

 9 Lynn's account.  One in the amount of $50,000, and 316,000.

10 Now, the reason why we found this information in

11 order to find -- determine what this particular repayment

12 was for, we kind of cross reference to see where the money

13 came from.  We didn't normally look at amounts coming out of

14 her account, but in order to get a better understanding of

15 what this was, we found out it related to the $366,000 loan.

16 So this is a partial repayment of $160,800.

17 And I also would draw your attention to item 12,

18 which was deposited on July 30, 2009, also from TDMM Cable

19 Jr. Trust in the amount of $175,000.  And that also was a

20 partial repayment of the $366,000 loan.

21 Q. Would you take a look at 15 F?

22 A. Yes.

23 Q. Is that the transaction we're talking about?

24 A. Yes.  This is the promissory note dated June 5th,

25 2009, in the amount of $366,000.
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 1 Q. And there was a question, a couple of questions

 2 earlier today about the interest rate on this note.  Is that

 3 expressed in the note?

 4 A. Yes.  It's shown as an interest rate shall be

 5 fixed at 24 percent per annum.

 6 Q. Can you tell me if that loan was repaid?  I think

 7 in the one case, the first repayment was made five days

 8 after the loan was made, and the other one about 40 days,

 9 what the effective interest rate received by the lender

10 would be?

11 A. I actually didn't evaluate that but, obviously --

12 not obviously.  I believe since the amount was 106,800

13 included a certain amount of interest, and the 175 would

14 also include interest.  I did not calculate the interest.  I

15 cannot say without some surety that the amount paid did or

16 did not include the interest.  But I would imagine the

17 repayment was consistent with this note, it may have

18 included the interest.

19 Q. So it was a matter of hundreds of dollars that

20 would have been owed?

21 A. Right.  Because it was repaid in a very short

22 period of time.

23 Q. Okay.  No, I think you have one more.  I'm sorry.

24 A. Yes.  We have item 13, which was a deposit on

25 March 18, 2010, in the amount of $100,000.  That's our cross

BONNIE J. BUCKLEY, RPR, CRR

UNITED STATES COURT REPORTER - NDNY



D'ALEO - DIRECT - FEATHERSTONHAUGH

   439

 1 reference 13.

 2 Okay.  This relates to a repayment of a loan made

 3 to TDMM Benchmark on March 16, 2010.  And we saw copies of

 4 statements showing the outgoing wire.  And we saw a copy of

 5 the March statement from Mercantile showing the incoming

 6 wire from Lynn Smith on 3/16/10.  And the repayment was

 7 actually two days later.  It came back two days after it was

 8 made.

 9 Q. Okay.  Now, that's the last question that was

10 posed concerning the stock account, right?  We've reviewed

11 everything we know about those on the two pages?

12 A. That's correct.

13 Q. I also asked you to review the questions that have

14 been presented in connection with the checking account.

15 A. This was a little bit more problematic, in that we

16 didn't have access; at least I wasn't given access, I don't

17 think you had access to any checking account statements.  So

18 I also indicated on this the various deposits that were made

19 and used similar type footnotes.  A number of them had

20 number ones next to them, which indicated we could not get

21 the information.

22 The largest proportion of these deposits were a

23 series of deposits of David Smith's payroll check.  And they

24 vary from amounts of 7,896 to a high of 17,731.  And the

25 only information we had, which is what was provided and the

BONNIE J. BUCKLEY, RPR, CRR

UNITED STATES COURT REPORTER - NDNY



D'ALEO - DIRECT - FEATHERSTONHAUGH

   440

 1 data that was submitted by the SEC, is that these were, in

 2 fact, deposits of payroll.  We had no other indication to

 3 determine that, but I have no reason to believe it was not

 4 payroll deposit.

 5 Q. And let me ask you, it reviews a number of

 6 deposits, the first one starting in July 15
th

 of '09,

 7 right?

 8 A. That's correct.

 9 Q. So you have four and a half months left of '09.

10 And then the last one on April 8
th

 of 2010?

11 A. That's the amount of 17,731...

12 Q. Right.

13 A. 08.

14 Q. Well, I know the amount, but that's the last --

15 A. Yes, it is.

16 Q. -- one we got, right?

17 A. April, April 8.

18 Q. So the time period covers about a nine month time

19 period?

20 A. Yes.

21 Q. And did the SEC total what the payroll deposits to

22 Mr. Smith were for that nine month period?

23 A. Yes.  It totaled $129,096.67.

24 Q. Okay.  There are five more entries on the sheet.

25 Would you explain them?
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 1 A. Okay.  The next three supposedly are deposits that

 2 came from David Smith's M & T account into Lynn's account.

 3 They are amounts of varying dates, but amounts of $4,000,

 4 $200, $2,000.  For a total of 6200.  And the only reference

 5 we have is the information that was on the SEC prepared

 6 schedule.  We had no further documentation as to what it was

 7 for.  We couldn't see any source material to determine what

 8 it was.

 9 The last item we looked at was a total of $60,000

10 payments into Lynn Smith's accounts.  It doesn't say when

11 they were or where they came from.  It just says $60,000.

12 But I believe, based on our investigation, that those simply

13 were an accumulation of wire transfers from Lynn Smith's

14 brokerage account into her checking account as follows:

15 On December 13 of '09, there was 15,000 deposited.

16 On February 16 of 2010, there was $20,000 deposited.  And on

17 March 25, 2010, there were $25,000 deposited.  All of these

18 being transferred from her brokerage account into her

19 checking account.

20 So we can't say without some surety what the

21 $60,000 is because there is no detail given in the SEC

22 statement, but we believe relative to the timing of the

23 other items that are on the statement that it probably was

24 those three wire transfers.

25 Q. All right.  Thank you, Mr. D'Aleo.
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 1 Now I just have a couple of general accounting

 2 questions for you if I might.

 3 A. Mm-hmm.

 4 Q. Sometime early yesterday --

 5 A. Mm-hmm.

 6 Q. -- there was a gentleman, who isn't here so I'll

 7 apologize to him in absentia, I can't remember his name, but

 8 I think he's a staff accountant or at least worked for the

 9 SEC at some point, to whom I asked, is there the term

10 "affiliate", are there any accounting rules governing when

11 someone is an affiliate or not.

12 A. Well, I think the term "affiliate" is used in a

13 number of different instances for different purposes.  It

14 usually relates to some form of control or ownership

15 interest, and it could vary from as low as 20 percent in

16 circumstances, certain circumstances it could be deemed to

17 be an affiliate of 20 percent.  For instance, in the

18 relationship of the control of a foreign corporation, it

19 would be 50 percent.  And in connection with an affiliate

20 being consolidated as part of a consolidated tax return or

21 financial statement, it could be as high as 80 percent.  So

22 I don't think it's one particular meaning for that, but

23 there is an understanding that the definition of the word

24 "affiliate" and it is delineated for the purpose on which

25 you're trying to determine what it is.
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 1 Q. Are you aware of any circumstances where an

 2 ownership interest of less than 20 percent qualifies as to

 3 be an affiliate?

 4 A. It's not typical, no.  Because I think it's deemed

 5 if you've invested 20 percent, you're not really controlling

 6 the particular entity.

 7 Q. I have one final question for you, Mr. D'Aleo.

 8 Can you take a look at Exhibit 79.  And this would be

 9 plaintiff's Exhibit 79.  And let me just help you in the

10 interests of...

11 I would like you to take a look at the fourth

12 paragraph of that letter that was read here in court today.

13 It's just two sentences.

14 A. Yes.

15 Q. Do you see that?

16 A. I see that.

17 Q. Why don't you read it.  Not everybody has a copy.

18 A. Okay.  It says David L. and Lynn A. Smith have

19 elected to omit substantially all of the disclosures

20 required by generally accepted accounting principles.  If

21 the omitted disclosures were included in the statement of

22 financial condition, they might influence the user's

23 conclusion about the financial conditions of David L. and

24 Lynn A. Smith.  Accordingly, this statement of financial

25 condition is not designed for those who are not informed
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 1 about such matters.

 2 Q. Is that a common reference in accounting

 3 compilations, language either identical to that or of that

 4 type?

 5 A. Yes.  This, this -- the first paragraph says this

 6 is a compilation.  We have compiled the information.  So

 7 that is, as I indicated before, that's like the lowest level

 8 of putting things together.  And --

 9 Q. All right.  That's the same level as the

10 compilation --

11 A. Exactly.

12 Q. -- you did?

13 A. Yeah, right.  There's certain required language

14 that has to go in the statements that are required by the

15 accounting rules.  And although, obviously, we have to say

16 David L. and Lynn Smith, you refer to that, but it's not

17 uncommon for various disclosures that are required normally

18 in the gap, footnote disclosures, other details not to be

19 included in a compilation.

20 Q. So that -- is it at all unusual to see that

21 language attached to a compilation?

22 A. No.  As a matter of fact, in certain instances, it

23 would be required.

24 MR. FEATHERSTONHAUGH:  Thank you.  I have

25 nothing further for this witness.
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 1 THE COURT:  Miss Dunn, any questions?

 2 MS. DUNN:  Your Honor, Mr. D'Aleo is a

 3 summary witness for me as well, but for purposes of clarity,

 4 I have no objection to Mr. Stoelting doing his

 5 cross-examination of Mr. D'Aleo now, and then I would put on

 6 my direct with him, if that would make sense for the record.

 7 Or do you want -- I, I, I'm happy to go now if you would

 8 like.

 9 THE COURT:  Why don't you go now, and then

10 Mr. Stoelting can cross-examine on both.

11 MS. DUNN:  Okay.

12 MR. STOELTING:  Actually, your Honor, it

13 would likely be Mr. McGrath.

14 THE COURT:  I'm sorry.  Mr. McGrath.

15 DIRECT EXAMINATION BY MISS DUNN: 

16 Q. Mr. D'Aleo, did there come a time that an issue

17 came up during -- following your preparation of the asset

18 inventory for Lynn Smith that you were questioned as to why

19 you did not include within that asset inventory an NFS stock

20 account held under the name of the David and Lynn Smith

21 irrevocable trust by its trustee Thomas Urbelis?

22 A. Yes.

23 Q. And was there a reason that you -- or what was the

24 reason you didn't include that stock account in Lynn Smith's

25 inventory of assets?
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 1 A. Well, it was first indicated to me when we

 2 inquired that it was an irrevocable trust, and that if it is

 3 an irrevocable trust, then the assets were transferred into

 4 the trust, that those assets are not owned by David or Lynn

 5 Smith but, in fact, are owned by the trust.

 6 Q. Okay.  Did you review the trust declaration?

 7 A. I did.  I have seen a copy of it.  I can't say I

 8 looked at every line of it, but I have seen the declaration

 9 of trust.

10 Q. Did you reach any conclusions regarding it when

11 you reviewed it?

12 A. It was a relatively standard trust document.  And,

13 accordingly, it would meet the criteria of being a trust.  A

14 trust is a separate entity, a legal entity.  It's a separate

15 taxpayer.  The assets that are put into it are -- is funded,

16 are assets owned by that entity, the trust.

17 Q. And did there come a time that you signed an

18 accounting services agreement with my law firm?

19 A. Yes, I did.

20 Q. Do you recall the date that you signed that

21 agreement?

22 A. I believe it was May 17
th

.

23 Q. Of this year?

24 A. Of 2010.  Excuse me.

25 Q. Okay.  I'm going to show you intervenor Exhibits
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 1 9, 4, 12, and 2, in that order.  I apologize that they are

 2 in that order and not in numerical order.

 3 When I asked you to review this trust account for

 4 me, did you indicate that you needed certain documents to

 5 perform that review?

 6 A. Yes.  I thought it would be helpful to get copies

 7 of the tax returns since that was would be the annual

 8 summary of what happened.  And you did supply me with tax

 9 returns.  And then, since one of the investments, income

10 items that was listed on the tax return was the investment

11 of the trust by Pine Street Capital Partners LP, you also

12 were able to obtain copies of the Form 1065, which is the

13 partnership agreement of the trust -- partnership tax return

14 of the trust, the schedule K-1, which is the amount reported

15 by each individual partner.  And you obtained copies of the

16 K-1s for the Lynn and David Smith trust.

17 In addition, since we were looking at some of the

18 items of various deposits and an analysis of what was paid

19 out of the accounts, some of it obviously related to income

20 taxes, because we looked at the tax returns.  And I made an

21 inquiry of you as to whether or not you could have the

22 trustee obtain what is known as an account transcript from

23 the Internal Revenue Service, which you did obtain.  

24 What an account transcript is is basically a

25 summary of that particular taxpayer, showing the amount of
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 1 tax, the amount of payments that were made, whether there

 2 were estimated payments, extension payments, final payments,

 3 if any penalties were imposed, if there was any interest

 4 calculated.  So you provided me with that information also.

 5 Q. Did there come a time that you asked me to

 6 obtained additional information concerning the trust

 7 investment in Pine Street Capital Partners?

 8 A. Yes, there is -- there was.  And you obtained

 9 information with respect to what's reported in these K-1s.

10 And I think you also had some other information you may have

11 gathered based on data that you received in connection with

12 the deposition of Mr. Welles.

13 Q. All right.  And did you also consult with the

14 accountant?  Did you consult with anyone related to the

15 trust outside of my law firm?

16 A. Yes.  One of the schedules I prepared was a

17 summary of the taxes that were paid and due for the period

18 in which the trust existed and also the amount of taxes paid

19 or distributions that were made in connection with those

20 taxes.

21 And in connection with that evaluation, I did

22 speak to a Mr. Ron Simons who's a partner at the Piaker firm

23 who prepared these returns.  And prior to the time we

24 actually received the transcripts from the Internal Revenue

25 Service, he was helpful in discerning some of the
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 1 information that was on the tax return, specifically

 2 relating to when estimated tax payments were made.

 3 Q. Okay.  Did Mr. Simons provide you with any

 4 information concerning the manner in which the trust taxes

 5 were paid?

 6 A. He gave the amounts that were paid.  He indicated

 7 in a brief conversation I had with him that typically the

 8 payments were made, he would fill out the tax returns, he

 9 would provide the information to make the payments, and

10 occasionally those payments, as we determined based on

11 looking at the facts, either were paid directly by the

12 trustee, or in other cases may have been paid by David

13 Smith.  And then we subsequently were able to trace that in

14 those cases, not in every case, but most of those cases, the

15 amounts that David Smith paid on behalf of the trust were,

16 in fact, reimbursed to David Smith by the trust.

17 Q. Okay.  And did you -- did there come a time that

18 you reviewed the NFS brokerage account statements for the

19 trust?

20 A. Absolutely.  We looked at all -- we looked at

21 every statement that was prepared during the period in which

22 the trust existed.

23 Q. Okay.  I'm giving you intervenor Exhibit Number 5.

24 Are these the account statements which you said you reviewed

25 at my request?  
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 1 A. I would say without going through every one that

 2 these are the statements for the years 2004 through the

 3 first several months of 2010.

 4 Q. All right.  And can you take me through your

 5 analysis of these account statements and describe for the

 6 Court what you were doing as you were reviewing the

 7 statements?

 8 A. Well, basically, in looking at the statements, I

 9 looked at the activity in the account from the period of

10 inception through this time in 2010, with a view to get a

11 better understanding of what happened within the trust.  And

12 in doing that, I was able to put together a schedule showing

13 all the deposits to the trust and distributions or transfers

14 out of the trust from the time it was first funded in

15 September of 2005 through the period in March of 2010.

16 Q. All right.  How did you determine how the trust

17 was first funded in September 2004?

18 A. Okay.  I looked at the trust document, found that

19 it was actually formed on, I believe, August 4th of 2004.

20 And then in the tax return for 2004 year, it showed the sale

21 of certain stocks.  Obviously, it had been funded by that

22 date.  And then in looking at the statements for the trust

23 and also looking at Lynn Smith's personal statements, I was

24 able to determine that the fund -- excuse me -- the trust

25 was funded on September 1, 2005, by a transfer of 100,000
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 1 shares of Charter One Financial.

 2 Q. Are you sure it was September 1, 2005?

 3 A. 4.  Excuse me.

 4 Q. And how did you get the information to indicate it

 5 was funded in that manner?

 6 A. By looking at the statement at the trust level, it

 7 showed an incoming transfer of the 100,000 shares on

 8 September 1st, and then looking at Lynn Smith's brokerage

 9 statement, her individual brokerage stock statement, it

10 showed the transfer out to the account of the trust on that

11 date.

12 Q. All right.  And that account statement for the

13 September 2004 period from Lynn Smith, Lynn Smith's stock

14 account, is that one of the documents you previously

15 testified to under examination by Mr. Featherstonhaugh?

16 A. Yes, it is.

17 Q. I'm handing you what I've marked as intervenor

18 Exhibits 3, 10 and 11.  Are those the schedules that you

19 prepared at the conclusion of your examination?

20 A. Yes, they are.

21 Q. All right.  And starting with the Intervenor

22 Exhibit 3.

23 A. Yes.

24 Q. The Smith irrevocable trust deposits, 2004 to

25 2010.
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 1 A. Yes.

 2 Q. Can you take the Court through this document,

 3 explain how you arrived at these entries?

 4 A. Okay.  These are all deposits that went into the

 5 account from the period September 1, 2004, up through and

 6 including part of April 2010.

 7 Basically, without going on a line by line basis,

 8 it shows the initial contribution to the trust of a hundred

 9 thousands of Charter One, which was then sold in the trust

10 on September 1, 2004, and the proceeds were 4,000,450.  So

11 that was the large portion -- that was the portion in which

12 the trust was funded with.

13 And these other amounts that were additions were

14 either interest paid on the notes that were issued when they

15 acquired those notes, those two different purchases, one of

16 a hundred thousand, and one of 300,000.  So this schedule

17 shows the deposits into the account of the interest.  It

18 also shows some return of capital that was received into the

19 trust as a portion of the notes were being redeemed.

20 I could go through every line, but that's

21 basically what it is.

22 Q. Okay.  So each of these entries listed as a

23 deposit, is that an amount that you obtained from the

24 account statements in Intervenor's Exhibit 5?

25 A. That's correct.  Each of these were taken from and
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 1 traced to the particular monthly statement that is indicated

 2 on this schedule.

 3 Q. All right.  And if you look at the fourth grouping

 4 of entries, do you see a date that says 8/21/2006?

 5 A. Yes.

 6 Q. Is there any significance to that?

 7 A. Well, we realized that that was a typo.  It's

 8 supposed to be 3/31/2006.  So --

 9 Q. All right.

10 A. -- when this was prepared, there was an error.

11 Q. So that entry actually relates to -- that $9,000

12 deposit relates to an entry on Exhibit 5, a deposit made on

13 March 21, 2006?

14 A. Exhibit 3?

15 Q. I'm sorry.  Exhibit 5.  The account statements.

16 A. Oh, yes.  Yes.

17 Q. All right.

18 A. Each of these that are delineated here on the

19 schedule all relate to deposits or additions to the accounts

20 on the dates that are indicated, except for that one, there

21 was a typo.

22 Q. Okay.  And you prepared this document?

23 A. Yes, I did.

24 Q. Do you have a pen with you, Mr. D'Aleo?

25 A. I do.

BONNIE J. BUCKLEY, RPR, CRR

UNITED STATES COURT REPORTER - NDNY



D'ALEO - DIRECT - DUNN

   454

 1 Q. I'm going to ask you to correct that typographical

 2 error on the exhibit since it has not yet been entered into

 3 evidence?

 4 A. Okay.  I've done that.

 5 Q. With that correction, is this document -- does it

 6 accurately reflect all the deposits made into the Lynn and

 7 David Smith irrevocable trust brokerage account from

 8 September 2004 through April 16, 2010?

 9 A. That's correct, it does.

10 Q. All right.  Can you explain the bottom section of

11 that document, other contributions to trust?

12 A. Yes.  What this shows, there was a period in which

13 the brokerage statements wouldn't show amounts related to

14 private placements.  They just simply couldn't.  Since they

15 couldn't value it, the clearing agent would not show that

16 asset.  So what the bottom line -- bottom four lines are, is

17 it actually came back into the statement when it changed the

18 clearing agent.  I believe it was on October 9, 2009.  So it

19 then showed back on the statement.

20 Similarly, on September -- excuse me -- July 2,

21 2009, the partnership units, which also were not in the

22 statement because they wouldn't show private placements,

23 came back into the statement.  So there really wasn't

24 technically a deposit.  It was just a reintroduction of the

25 partnership units into the statement because they were never
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 1 there before.

 2 Q. Okay.  And what is the reason you chose to include

 3 it in this document?

 4 A. Just for clarity and to be complete based on

 5 increases in the values of that account in that time period.

 6 Q. All right.  Turning to Intervenor's Exhibit 10,

 7 which is entitled David and Lynn Smith irrevocable trust

 8 withdrawals 2004 to 2010, can you explain who you created

 9 this statement and the source of the information is?

10 A. The source of the information was basically the

11 same, was looking at the various account statements and

12 seeing the amounts that came out.  And they were, in fact,

13 limited as one, two, three, four ...

14 MR. McGRATH:  I'm sorry.  Do you have an

15 extra copy?

16 A. Okay.  So to continue, these amounts were also

17 determined by looking at the individual statements for the

18 time period and that's reflected on this particular chart.

19 Q. Okay.  Can you explain the first two entries, the

20 100,000 and the 300,000?

21 A. Yes.  The 100,000 was taken out on December 27,

22 2004.  The 300,000 was taken out on April 11, 2005.  These

23 both were a subscription to the $400,000 in nine percent

24 notes that the trust actually purchased in Pine Street

25 Capital Partners LP.
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 1 Q. Okay.  And the entry for April 18, 2005, can you

 2 explain that entry --

 3 A. Yes.

 4 Q. -- and how you arrived at it?

 5 A. Okay.  On April 18, 2005, there was a withdrawal

 6 of $2,300.  And determined that was a repayment to David

 7 Smith to reimburse him for the 2004 trust taxes that were

 8 actually paid from his personal account.

 9 The way we got to that is we saw that the

10 distribution comes out in the amount of $2,300 in another

11 exhibit which I assume we're going to get to, which is a

12 summary of all the tax returns.  That is the amount,

13 cumulative amount of taxes paid in 2005 for both U.S. and

14 New York State.

15 Q. Did there come a time that you saw a -- any checks

16 written by David Smith representing his payment of that

17 $2,300?

18 A. I think I made a request of you to try to get

19 those checks.  And, yes, we did see those checks.  One for

20 $1,800 and one for -- 1800 and $500, yes.

21 Q. And was there a package of documents that I

22 obtained from Thomas Urbelis at your request and provided to

23 you?

24 A. Yes, you did.

25 Q. And was the copy of David Smith's check in that
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 1 package?

 2 A. I believe it was.

 3 Q. The next entry, April 18, 2006, in the amount of

 4 $92,105, does that indicate that amount was withdrawn from

 5 the trust account on that date?

 6 A. Yes, it does.

 7 Q. Can you amplify on your explanation in this box

 8 and explain how you arrived at this explanation?

 9 A. Okay.  This also was a total amount of 92,105

10 wired into the account of David Smith, again reimbursing him

11 for taxes.  It was made up of two pieces.  It actually is

12 made up of three pieces, excuse me.

13 The 2005 trust taxes equal the total 71,595, and

14 the first payment of the 2006 estimated taxes was $16,000,

15 both of which were paid from David Smith's personal account.

16 There's a difference between that total and the 92,105, of

17 $4510.

18 And further determination, I think what we found

19 was that, in fact, David Smith made an estimated tax payment

20 in the amount of  to New York State.  And I believe we

21 saw a check for that.  I do have to say, however, that since

22 we were unable to get the transcripts from New York State

23 because they were going to take four to six weeks, as

24 opposed to the IRS that gave it to us in two days, we have

25 not been able to document that.  But the returns as filed
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 1 did not show that additional $4600 payment being made, but

 2 we do have a check that I've seen in the amount of $4600

 3 that was made payable to New York State income tax that had

 4 a reference for --

 5 Q. Okay.

 6 A. -- the trust payment.

 7 Q. All right.  Now you prepared this chart or last

 8 updated it on June 4, 2010, is that correct?

 9 A. That's correct.

10 Q. And if you could look at the documents I gave you,

11 Intervenors' Exhibit 2 is in front of you in that pile.

12 They are copies of four pages, copies of cancelled checks?

13 A. Yes.

14 Q. Can you take that out?

15 A. I have that.

16 Q. All right.  Since you last updated this chart,

17 have -- did I provide you with those copies of cancelled

18 checks?

19 A. Yes, you did.

20 Q. Did you review the cancelled checks?

21 A. Yes, I did.

22 Q. And could you tell me if you drew any conclusions

23 as a result of your review of the cancelled checks

24 consecutively numbered     

25 A. These were payments all drawn on the M & T bank
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 1 account of David Smith, and they were amounts that paid the

 2 U.S. Treasury on 4/17/06, in the amount of 

 3 Q. Is that the first check written?

 4 A. That's the first check.

 5 Q. Is there any notation on that check that you could

 6 tie to the trust tax return, such as a taxpayer ID number?

 7 A. Yes.  In the stamp on the back that shows where it

 8 was being charged to or deposited, it has the trust federal

 9 ID number starting with the series 55, which, in fact, is

10 the taxpayer identification number of the trust.

11 Q. And the next page, check number 1743?

12 A. That's made payable to New York State income tax

13 in the amount of .  This is the check I just referenced

14 that we found out about that came out of the account of

15 David L. Smith payable to New York State income tax.  And

16 that also was in connection with the trust.  This is the

17 particular check that we've not been able to determine, in

18 fact, that the return included that amount.  And since we've

19 not received the transcripts from New York State, we don't

20 know whether or not the state credited it.  But it appears,

21 based on what's on this check, it is a payment in connection

22 with the New York State income tax.

23 Q. Okay.  And the next two checks?

24 A. Okay.  The next check is check number .  It's

25 dated April 17, '06, again drawn on the M & T bank account
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 1 of David Smith, in the amount of 55,000...  I'll have to

 2 read this.  I think it's 55,268

       in that series?

 4 A. Final check is check number , also on

 5 April 17, '06, in the amount of , payable to New York

 6 State income tax.

 7 Q. All right.  Mr. D'Aleo, if you add those four

 8 checks together, what's the total amount that they

 9 represent?

10 A. If you add these together, it comes to $92,195, I

11 believe.

12 Q. And those checks were written on what date?

13 A. These were written on 4/17/06.

14 Q. And you determined from your review of the trust

15 account statements that the next day $92,105 was wired from

16 the trust account to David Smith's account, is that correct?

17 A. That's correct.  I think it's two days later.  Oh,

18 some of them the 17th and some of them the 16th.  Oh,

19 they're all dated the same date.  

20 Q. Okay.  

21 A. Excuse me, it is one day.

22 Q. Okay.  Now, the next entry in your trust

23 withdrawal chart, June 30, 2006, can you explain that entry?

24 A. That is the amount of $83,830.

25 Q. And let's take that with the following entry for
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 1 $129,678.

 2 A. That is on December 20
th

 of 2006.

 3 Q. What do those two amounts of withdrawals

 4 represent?

 5 A. We were able to determine that all both of these

 6 were capital calls for the Pine Street Capital Partners LP.

 7 Q. How did you make that determination?

 8 A. We made an inquiry -- I made an inquiry through

 9 you.  We were able to determine, I believe, based on the

10 deposition that was given by Mr. Welles, that, in fact,

11 these were amounts relating to capital calls.

12 Q. All right.  Were you also able to tie those

13 amounts in any way to the K-1 -- the schedule K-1s issued by

14 Capital Street Partners to the trust?

15 A. Yes, I believe I was.  They were shown as

16 withdrawals from the capital section of the tax returns.

17 Q. And that would be in 2006?  The K-1s are in

18 Intervenor Exhibit 4.

19 A. I'm looking at that.

20 Q. Would the aggregate of those two amounts, $83,830,

21 and $129,678, would they show on the K-1 statement issued by

22 Pine Street Capital Partners to the trust?

23 A. Yes.  

24 Q. In the tax year 2006?  (crosstalk.)  

25 A. If you look at the 2006 schedule K-1, which is a
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 1 portion of the partnership return that goes to the

 2 individual investor, the aggregate of those two amounts are

 3 reported as capital contributed during the year, for a total

 4 of 213,508.

 5 Q. Okay.  Is that box N of the K-1 for 2006?

 6 A. It's box N, and it's the second line.  It's

 7 entitled capital contributed during the year.

 8 Q. Okay.  And the next line on your schedule,

 9 April 15
th

 2008, can you explain that entry in your

10 explanation?

11 A. Okay.  That's in the amount of 110,636.  And when

12 we prepared the schedule summarizing the amounts that were

13 required to cover the taxes for 2007 for New York State and

14 for the U.S. for the trust, it totalled 110,636.

15 Q. Okay.  And you drew those amounts from the tax

16 returns and from the account statements?

17 A. That's correct.

18 Q. All right.

19 A. And some of it was also duplicative work with

20 respect to New York -- the U.S. payment because it was

21 reported on the transcripts.

22 Q. Okay.  And the next entry, April 15
th

, 2009?

23 A. That was April 15
th

.  Oh, April 13
th

, 2009?

24 Q. The next entry on the trust of withdrawal

25 document.
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 1 A. I have April 13
th

, 2009.  32,987?  That is the

 2 balance that was due for the 2008 federal taxes, 32,987.

 3 And there was a check drawn from the trust in that amount.

 4 Also on that date, there was a check for $8,570, which is

 5 the amount of the New York State final trust payment.  And I

 6 indicated on my schedule that even though the check was

 7 drawn for 8570, the return shows 8573 as being due.

 8 Q. Okay.  And those two amounts, you reviewed

 9 documentation of checks having been issued directly from the

10 NFS trust account to pay these taxes?

11 A. Yes.

12 Q. All right.  And then the final entry on that

13 chart, can you explain what that is?

14 A. The final entry in the book chart is April 15,

15 of2010 for $95,000, which was the amount that was drawn and

16 deposited in the account of Lynn Smith.  We were able to

17 determine two things.  First, the total of  which is

18 made up of a U.S. payment of  and a New York State

19 payment of , related to the extension payments for the

20 trust, for a total of .

21 And the additional amounts, the difference, the

22 $75,000, we were able to determine was amounts that were

23 deposited in Lynn Smith's accounts for which they made

24 personal extension payments of sixty-six-five for the United

25 States and for New York State.
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 1 Q. All right.  Turning to the final exhibit in front

 2 of you, Intervenor's Exhibit 11.

 3 THE COURT:  Do you have much longer, Miss

 4 Dunn?

 5 MS. DUNN:  Very close.

 6 THE COURT:  Close?

 7 MS. DUNN:  Yes.

 8 A. Yes.

 9 Q. Can you explain this document, how you prepared it

10 and what it shows?

11 A. What this document shows is based on information

12 that was accumulated from the tax returns, from

13 conversations with Ron Simons at Piaker with respect to

14 estimated tax payments, and also with respect to reviewing

15 the account transcripts from the Internal Revenue Service.

16 Now, what this shows in some level of detail are

17 the tax payments, whether they were in connection with

18 estimated payments or final payments or carryovers from

19 extra payments in a prior year, and it tracks on a year by

20 year basis the tax liabilities and the payments made against

21 those liabilities.  That's the top one-half of the schedule.

22 On the bottom, we summarize on the left-hand side

23 the payments that were made that relate to particular

24 periods and summarized by year.  Those total  which

25 agrees to the total amount of the payments that were made
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 1 for all the years, .

 2 The bottom half on the right-hand side is a

 3 summary of distributions that were made from the trust to

 4 pay the taxes whether they were made in the form of direct

 5 payments, by check to the tax authorities or by wires or by

 6 payments made either by wire or by check to the account of

 7 David Smith or Lynn Smith to pay the taxes that we just

 8 discussed.  That totals 

 9 Q. All right.  And based upon your review of all of

10 the documentation we've discussed and your preparation of

11 these charts and in your consultation with Ron Simons, the

12 accountant for the trust, were you able to reach a

13 conclusion as to whether or not all of the trust tax

14 liabilities were paid --

15 A. Yes.

16 Q. -- for all of the preceding years, dating back to

17 the taxable Year 2004.

18 A. Well, yeah, I think I would make one caveat.  All

19 the payments for the years 2008 were made and the extension

20 payments were made for 2009.  We don't know yet what the

21 final taxes are yet for 2009 because the returns haven't

22 been prepared.

23 Q. And with the exception of the two payments you

24 testified to that were made on April 15
th

, in the amount

25 of  and to pay Lynn and David Smith's personal
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 1 taxes, with the exception of those two amounts, were you

 2 able to account for all of the money that has gone out of

 3 the trust account since its inception?

 4 A. Yes.  I accounted for all the monies that went

 5 out.  The -- my analysis here determines that the actual

 6 amounts of tax payments that were made out of the trust were

 7 actually less than were made because the distributions in

 8 certain cases David Smith was not reimbursed in total for

 9 the amounts that he had paid personally.

10 Q. Okay.  And do you -- can you tell us the amount of

11 money over the years that David Smith was not reimbursed

12 for?

13 A. Well, the total taxes equal   And the

14 amount of reimbursements were 266,601.  So a difference of,

15 let's say, a hundred thousand dollars roughly.

16 Q. All right.  Very good.  Thank you.

17 THE COURT:  We're going to take our evening

18 recess at this time.  It appears we'll be back together

19 again tomorrow.  I would propose 10:15, since I have another

20 matter on at 9:30.  SEC have any thoughts on the subject?

21 MR. STOELTING:  I think 10:15 is acceptable

22 to us.

23 THE COURT:  Mr. Featherstonhaugh?

24 MR. FEATHERSTONHAUGH:  10:15 is fine with me,

25 your Honor.
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 1 THE COURT:  And Miss Dunn?

 2 MS. DUNN:  Is there -- do we have any play

 3 with that to maybe start a little bit later?  I have a

 4 commitment tomorrow from 10 to 11.  I was not anticipating

 5 this hearing going this long.

 6 THE COURT:  I don't think any of us were.

 7 MS. DUNN:  If not, that's fine, I can make

 8 adjustments.

 9 THE COURT:  I think you'll have to make

10 adjustments.

11 MS. DUNN:  Okay.  Thank you.  

12 THE COURT:  10:15 tomorrow to the conclusion

13 or the death, whichever comes first.  (laughter.)  All

14 right?

15 We'll stand in recess.

16 (Court adjourned at 5:15 PM.)

17 * * * * * 
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 1 (Court convened at 10:10 AM.) 

 2 THE CLERK:  Today is June 11, 2010.  The time

 3 is 10:10 AM.  Securities & Exchange Commission versus

 4 McGinn, Smith & Company, Incorporated, Docket Number

 5 10-CV-457.

 6 THE COURT:  Good morning.  Mr. D'Aleo, I

 7 remind you that you are still under oath.

 8 THE WITNESS:  Yes, I understand that.

 9 MR. McGRATH:  Good morning, your Honor.

10 CROSS-EXAMINATION BY MR. McGRATH: 

11 Q. Good morning, Mr. D'Aleo.

12 A. Good morning.  

13 Q. Mr. D'Aleo, yesterday you were shown a document

14 that was marked as Intervenor's Exhibit 3 entitled Smith

15 irrevocable trust deposits 2004 to 2010.  Do you have that

16 document handy there?  

17 A. Yes.  I have it in front of me now.

18 Q. All right.  Now, just for clarification, that

19 document lists a number of deposits that were made into the

20 irrevocable trust from Pine Street Capital, correct?

21 A. That's correct.

22 Q. Weren't there other deposits into the Lynn Smith

23 irrevocable trust during those time periods aside from

24 income and interest earned from Pine Street?

25 A. Well, there was the original deposit of the shares
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 1 that went in when the fund was funded -- the trust was

 2 funded, rather, on September 1, 2004.  Yeah, there were

 3 shares that were put in, a hundred thousands shares of

 4 Charter One Financial.

 5 Q. Right.  Were there any other deposits made into

 6 that account during that period in terms of any other

 7 holdings that the trust had?

 8 A. I don't believe so.

 9 Q. I would like to direct your attention now to Lynn

10 Smith Exhibit 14.  It's in the binder, Volume III.  Do you

11 have that in front of you?  It's a thin binder.

12 A. Okay.  Which number did you say?

13 Q. It's Exhibit 14.

14 A. Yes, I have that in front of me.

15 Q. Can you turn to -- the first page of that exhibit

16 is entitled funds received into Lynn Smith's account,

17 correct?  

18 A. That's correct.

19 Q. Okay.  Can you turn to the second page which is

20 also entitled funds received into Lynn Smith's account.

21 A. That's correct.

22 Q. Now, were these all transfers into the brokerage

23 account?

24 A. Yes, I believe there were.

25 Q. There are actually two accounts listed on this
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 1 chart, though, aren't there?  There's one that ends in 916

 2 and one that ends in 912, if you look at the first page.

 3 A. Okay.  Yes.  That also includes some contributions

 4 that were made into a -- I assume that 912 is an IRA

 5 account.

 6 Q. All right.  Sir, remember yesterday when the Judge

 7 asked you whether the deposits were into the brokerage

 8 account?  I just want to clarify that there are actually two

 9 accounts that were included on this chart, correct?

10 A. That's correct.  There's two small contributions

11 that are indicated, they were cash contributions to the --

12 an IRA account.

13 Q. Okay.  Thank you.  All right if you could turn to

14 page 2 of that chart, please.

15 A. Mm-hmm.

16 Q. There's an entry, the top entry is dated 2/4/2009.

17 A. Correct.

18 Q. And it says transfer account Capital Center Credit

19 Corp.

20 A. Yes.

21 Q. And the amount is $38,430.46, correct?

22 A. Yes.  I see that.

23 Q. And your note, which is note 8 on Exhibit 15 --

24 A. Yes.

25 Q. -- states that this relates to final distribution
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 1 from Capital Center Credit Corp. to David Smith which was

 2 deposited into account of Lynn Smith, correct?

 3 A. That's correct.

 4 Q. It goes on to say documentation for this

 5 transaction is not currently available.

 6 A. That's correct.

 7 Q. So just so I understand, this is a transfer that

 8 David Smith made of a distribution that he received into

 9 Lynn Smith's brokerage account, correct?

10 A. That's correct.

11 Q. All right.  Now, going further down, there's an

12 entry on 2/20 -- and that was for $38,438.46?

13 A. 430.46.

14 Q. 430.46.

15 A. Yes.

16 Q. Going further down, transaction on 2/20/2009?

17 THE COURT:  Excuse me.  What was the date of

18 that?

19 MR. McGRATH:  That was 2/4/2009, your Honor.

20 THE COURT:  Thank you.

21 BY MR. McGRATH: 

22 Q. On 2/20/2009, there's an entry also entitled

23 transfer, correct?

24 A. That's correct.  I see it.

25 Q. And it says Smith, David, and the amount is
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 1 $326,304.11.  And you have a footnote 11 there.  And that

 2 was also transferred into Lynn Smith's brokerage account by

 3 David Smith, correct?

 4 A. That's correct.

 5 Q. And the note that you have, footnote 11 on Exhibit

 6 15, says relates to estate planning transfers between

 7 spouses, correct?

 8 A. That's correct.

 9 Q. This is based on your conversation with Lynn

10 Smith, that you got that information?

11 A. I believe I did.

12 Q. All right.  So am I interpreting this correctly to

13 state that David Smith transferred $326,304.11 into Lynn

14 Smith's brokerage account on that date?

15 A. That's correct.

16 Q. Okay.  Now, if you can look at the third page of

17 Exhibit 14.

18 A. I have that in front of me.

19 Q. Okay.  Where it says footnote 15, there's an item,

20 it doesn't have a date, the source says Smith, Lynn total,

21 and the amount is $60,000.

22 A. Yes, I see that.

23 Q. All right?  And your footnote 15 on Exhibit 15

24 states relates to three transfers from Lynn Smith brokerage

25 account to her checking account, and then you give the dates
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 1 of the three transfers; 11/13/09, $15,000; 2/16/10, $20,000;

 2 and 3/25, and you say 1 here?

 3 A. Obviously a 10.

 4 Q. 10.  $25,000.  What was the basis for your

 5 footnote 15?

 6 A. Okay.  I think I testified yesterday that we did

 7 not know what made up that $60,000.  We had -- and I assume

 8 from the timing that it was these three transfers, but I

 9 don't have any specific documentation as to what the amounts

10 were because the schedule that relates to this item 15 on

11 the SEC document doesn't indicate what the source is.  So I

12 can't say as I sit here today with absolutely surety that

13 those are the three transfers.  I just believe it to be the

14 three transfers.

15 Q. Okay.  And did you look at the Lynn Smith checking

16 account and identify three transfers into that account on

17 the dates identified in the footnote 15, with those amounts

18 associated with them?

19 A. Into her checking account?  No, I did not see it

20 in her checking account because we didn't have checking

21 account statements available to us.

22 Q. So I'm just confused then.  Help me understand.

23 Where did you get the dates and amounts if you didn't look

24 at the checking account?

25 A. I believe what I testified to is that we didn't
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 1 know exactly what the -- where this went other than this is

 2 what the schedule says.  I saw those amounts coming out of

 3 the brokerage accounts, those three transfers from her

 4 brokerage statements, and those amounts totalled $60,000.

 5 Q. Okay.  So the entry, for example, on 11/13/09,

 6 $15,000, you obtained that from looking at Lynn Smith's

 7 brokerage account?

 8 A. That's correct.  All three of those notations in

 9 front of you are distributions out of the stock brokerage

10 account.

11 Q. So -- but what made you believe that that money

12 went into the checking account?  Did you have any basis for

13 that belief?

14 A. Other than what is indicated here on the schedule

15 prepared by the SEC.  It says Lynn Smith total.  I just

16 assumed that.  The truth of the matter is when we looked at

17 the schedule we did not know where it went.  So...

18 Q. Okay.  So did you talk to Lynn Smith and ask her

19 where the money went?

20 A. I don't recall speaking to her, but it doesn't

21 mean I did not speak to her.

22 Q. But you have no recollection of speaking to her

23 regarding those three transfers?

24 A. Not specifically.

25 Q. And so would it be fair to say then you also don't
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 1 know what, if anything, she did with that money --

 2 A. That would be -- 

 3 Q. -- once it was transferred out of the brokerage

 4 account?

 5 A. That would be a fair statement.

 6 Q. You tried to be as thorough as you could in

 7 preparing these charts, correct?

 8 A. That's correct.

 9 Q. And you spoke to her regarding other transactions

10 that are reflected on these charts, correct?

11 A. Yes.

12 Q. And you're stating that you don't recall and your

13 documents don't indicate that you spoke with her regarding

14 the actual end transfer here?

15 A. No, I can't recall having spoken to her

16 specifically about that.

17 Q. Okay.  Now, I would like to direct your attention

18 to intervenor 10, which is a document entitled David and

19 Lynn Smith irrevocable trust withdrawals 2004 to 2010.  Do

20 you have that document in front of you?

21 A. Give me a minute.

22 Q. Yup.

23 A. I have that in front of me now.

24 Q. And you testified at some length about this

25 document yesterday, do you recall?
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 1 A. That's correct.

 2 Q. I would like to direct your attention to -- I'm

 3 just going to focus on several of these transactions.  The

 4 first one is dated 4/15/2008.  And the amount in the column

 5 is $110,636.  Do you have that?

 6 A. I do.  I see that.

 7 Q. And then in the right your explanation is wire

 8 transfer for payment of 2007 U.S. and N.Y.S, which New York

 9 State, correct?

10 A. That's correct.

11 Q. Trust taxes and 2008 trust estimates?

12 A. That's correct.

13 Q. Now, again, you testified at some length about the

14 documents that you looked at in connection with preparing

15 this chart yesterday.  Just for my clarification, did you

16 actually look at the checks that would support the payment

17 by David Smith of the taxes on behalf of the trust in 2007

18 for federal and state taxes?

19 A. As I sit here today, I can't say specifically.  I

20 believe I did.  But I did have some other method of

21 determining those payments, because with -- at least with

22 respect to the federal payment, we have the account

23 transcript from the IRS showing that payment -- or portion

24 of that payment that relates to the federal taxes that's

25 detailed on Exhibit 11.  And I believe I saw the checks but
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 1 I would not say without some surety because I've seen so

 2 many documents recently, but I believe I have seen those

 3 checks.

 4 Q. But the IRS account that you looked at, that

 5 doesn't tell you who paid that money, it just shows the

 6 amount of money that was actually paid, correct?

 7 A. That's correct.

 8 Q. And yesterday do you remember Miss Dunn showed you

 9 a series of checks relating to some of the earlier taxes

10 that were paid by David Smith?

11 A. That's correct.

12 Q. I believe it was in connection with -- it might

13 have been 2004, 2005, I'm not sure, but she showed you the

14 actual checks that reflected payments by David Smith out of

15 this checking account to the IRS and to the New York State

16 tax authority, correct?

17 A. That's correct.

18 Q. And she did not show you yesterday checks that

19 would support payments by David Smith in connection with the

20 2007 federal and state tax returns, correct?

21 A. And the 2008 estimates.

22 Q. And the 2008 estimates.

23 A. To the best of my knowledge, no, she did not show

24 them to me yesterday, that's absolutely correct.

25 Q. So as you sit here today are you sure that you've
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 1 seen actual checks that document payments by David Smith on

 2 behalf of the trust for the 2007 and 2008 federal and state

 3 tax returns?

 4 A. Well, as I sit here this morning I cannot

 5 specifically recall having seen those checks.  I believe I

 6 have seen them, but I couldn't confirm it.

 7 Q. What's the basis for your belief?

 8 A. Well, I -- because I saw a number of different

 9 documents.  I may or may not have seen those checks.  I did

10 see the wire transfer going out for this amount that

11 specifically related to the aggregate of payments that were

12 made on that date and I believe related to the payments for

13 those specific taxes.

14 Q. Well, you saw the wire transfer from the

15 irrevocable trust to David Smith's bank account?

16 A. That's correct.

17 Q. But you didn't see -- at least you're not

18 testifying right now that you saw the checks, correct?

19 A. That's correct.

20 Q. Okay.  Now, let me direct your attention to the

21 entry on 4/13/2009, in the amount of $32,987.  And the

22 column on the right says explanation, 2008 U.S. final trust

23 tax payment; correct?

24 A. That's correct.

25 Q. I'm going to ask you the same question for that
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 1 one.  Did you see the actual check that was written by David

 2 Smith to the IRS to support that payment?

 3 A. As I sit here today, I can't recall having seen

 4 that check.  It doesn't mean I didn't see it, but I don't

 5 recall having seen that check.

 6 Q. It doesn't mean that you did either, correct?

 7 A. That's correct.

 8 Q. And the same question with respect to the next

 9 entry, 4/13/2009, $8,570, and it says 2008 New York State

10 final trust tax payment return shows 8,573.

11 A. My answer would be the same to that.

12 Q. Meaning you don't recall one way or another

13 whether you saw a check to support that?

14 A. That's correct.

15 Q. Okay.  Now, Mr. D'Aleo, you've been an accountant

16 your whole professional life, correct?

17 A. That's correct.

18 Q. You detailed for the Court your training and your

19 extensive experience?

20 A. Yes.

21 Q. Have you prepared tax returns on behalf of trusts

22 during the course of your career?

23 A. I have.

24 Q. And by the way, have you ever performed any

25 services for David or Lynn Smith prior to being retained by
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 1 Mr. Featherstonhaugh in connection with this case?

 2 A. Individually, no.

 3 Q. On behalf of any entity associated with them?

 4 A. Yes, I did.  Back sometime I believe in the '90s,

 5 when I still was a partner at what is now

 6 PricewaterhouseCoopers, we were involved in a deal they did

 7 in connection with building the civic center up in Saratoga,

 8 but I believe that was sometime in the 1990s.

 9 Q. And I'm sorry, what did you do on their behalf?

10 A. The firm was involved in assisting in the

11 preparation of projections that went into that offering

12 document.

13 Q. And what was your role?

14 A. As a partner, probably overseeing the project.

15 Q. So getting back to my question, sorry I

16 interrupted you there...

17 A. That's okay.

18 Q. The -- you've prepared tax returns on behalf of

19 trusts?

20 A. Yes, I have.

21 Q. Approximately how many tax returns if you could

22 estimate over the course of your career?

23 A. Hundreds.

24 Q. Okay.  And, in fact, you prepared tax returns on

25 behalf of irrevocable trusts?
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 1 A. Yes.

 2 Q. And New York irrevocable trusts -- or maybe that's

 3 not the -- it's the federal trust, correct?

 4 A. That's correct.

 5 Q. All right.  So you're familiar with the tax

 6 consequences of an irrevocable trust?

 7 A. I am.

 8 Q. What is the benefit to the donor in terms of tax

 9 consequences for placing money in an irrevocable trust on

10 behalf of the donor's children?

11 A. Well, the asset is being transferred, the

12 ownership of the asset is being transferred from the

13 individual to the trust.  The trust owns that asset.  So

14 anything having to do with the future activity of that

15 specific asset, whether it generates income or appreciates,

16 depreciates, that's all reportable by the trust and goes to

17 the benefit or the detriment of the trust.

18 Q. Now, you understand in this case there's been

19 testimony that there was approximately $400,000 in stock

20 that was donated to the trust, the irrevocable trust when it

21 was first created?

22 A. I don't believe --

23 MISS DUNN:  Objection.  That's a

24 mischaracterization of the testimony.

25 BY MR. McGRATH: 
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 1 Q. Do you recall how much stock was donated?

 2 THE COURT:  Hold on.

 3 MR. McGRATH:  I'm sorry.  I'll rephrase the

 4 question.

 5 THE COURT:  Thank you.

 6 BY MR. McGRATH 

 7 Q. You've looked at all the documentation relating to

 8 the irrevocable trust, correct?

 9 A. I can't say I looked at every piece of

10 documentation related to the trust.

11 Q. All right.  Let me direct your attention to

12 Intervenor Exhibit 3.

13 A. Yes.

14 Q. Do you have that?

15 A. I do.

16 Q. On the top -- and you prepared this schedule?

17 A. I did.

18 Q. All right.  And on the top of it it has a date,

19 9/1/2004?

20 A. Correct.

21 Q. It says deposits amount, $4,450,000.  And

22 explanation, 100,000 shares Charter One Financial.  Do you

23 see that?

24 A. I do.

25 Q. What does that mean when you prepared that?  What
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 1 did that mean to you?

 2 A. That amount was transferred from the account of

 3 Lynn Smith -- trust -- her brokerage account into the

 4 account of the trust, and it was sold on that date.  It's a

 5 hundred thousand shares, the market value on that date was

 6 4,450,000.

 7 Q. So when the shares -- after the shares were

 8 transferred into the trust, they were sold, and they had a

 9 sale price of 4,450,000, correct?

10 A. That's correct.  Yup.

11 Q. Do you know what the value of the stock was when

12 it was originally purchased?

13 A. I do not.  I don't know anything -- all I know

14 about the stock I had seen a brokerage statement, Lynn

15 Smith's brokerage statement, the earliest one was sometime

16 in 1990, and those shares were in that account.  Excuse me,

17 1999.  And the shares were in the account at that particular

18 time.  

19 Q. Were you aware of the fact that there was a

20 sizable appreciation in the value of the stock from the time

21 it was originally purchased and when it was sold after being

22 received into the trust?

23 A. I would assume there was an appreciation in

24 connection with the company being taken over by Charter

25 Financial.

BONNIE J. BUCKLEY, RPR, CRR

UNITED STATES COURT REPORTER - NDNY



D'ALEO - CROSS - McGRATH

   488

 1 Q. Okay.  So just stepping back to square one, with

 2 respect to the donor contributing stock into an irrevocable

 3 trust, what are the tax consequences to the donor at the

 4 point where the contribution is made?

 5 A. It's a transfer --

 6 Q. If any.

 7 A. If any.  It's a transfer of that asset out of

 8 their ownership into the ownership of the trust.

 9 Q. Is there a gift tax associated with that?

10 A. There could or could not be, based on what the

11 circumstances were.

12 Q. And could you just describe generally what type of

13 circumstances would factor into whether or not there's tax

14 consequences with respect to a gift tax?

15 A. There's a difference between what's known as a

16 basis of the shares in the hands of the donor and the shares

17 when it's contributed typically is considered to be a gift.

18 I'm not saying that's the case in every circumstance, but

19 that's the general rule.

20 Q. So if a person has stock that, just as an example,

21 they purchased on day one for one dollar and it's

22 contributed to the irrevocable -- to an irrevocable trust

23 and it's sold the next day and it's got a hundred dollars in

24 value, what would the tax consequences be to the donor?

25 Would they be taxed based on the one dollar contribution or
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 1 the one hundred dollar appreciated value?

 2 A. The donor wouldn't be taxed at all on the sale of

 3 the shares inside the trust.

 4 Q. Okay.  Once an asset is placed in the trust, an

 5 irrevocable trust we're talking about now, if there's

 6 distribution out from the trust to a beneficiary, are there

 7 tax consequences associated with the distribution to the

 8 beneficiary?

 9 A. There can be.  The income generated in the trust

10 could be allocated to the people that receive it, or the

11 trust could choose to pay the tax at the trust level and

12 just distribute out cash on an after-tax basis.

13 So it would vary based on what the trustee wanted

14 to do, or what was actually being distributed out.  If

15 there's income in the trust and then there's a distribution,

16 it wouldn't necessarily have to be.  That income is

17 allocated to the beneficiary because the trust would pay the

18 tax.

19 Q. Assume for a moment that there's no income, that

20 there's just a donation say of a million dollars into a

21 trust, and then a hundred thousand of that million dollar

22 contribution is distributed to a beneficiary.  Would that be

23 recognized as income by the beneficiary?

24 A. Not necessarily.  It could be distribution of an

25 asset.  Probably in most cases it is a distribution of an
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 1 asset.

 2 Q. With no tax associated with that distribution to

 3 the beneficiary?

 4 A. Not if the tax was paid at the trust level.

 5 Q. Okay.  Now, do you understand that if a donor

 6 contributes assets to an irrevocable trust, creditors of the

 7 donor cannot typically reach those trust assets?  Is that

 8 one of the benefits of an irrevocable trust?

 9 A. That's my understanding.

10 Q. Okay.  And you've prepared -- as you just said,

11 you prepared tax returns on behalf of irrevocable trusts?

12 A. That's correct.

13 Q. In your experience, does the trustee of the trust

14 normally issue checks to pay the trust, federal and state

15 taxes?

16 A. They can.  They could order somebody else to.  The

17 could maybe give directions.  I mean I've seen situations

18 where they just -- an asset is held in a specific account

19 and they said to whoever the holder is, issue checks to the

20 U.S. Treasury, such and such, issue checks to the New York

21 State income tax, a certain amount.

22 Q. When you say the holder, you mean the holder of

23 the asset that's in the trust?

24 A. That's correct.  What I mean, where it's

25 deposited.  So if it's in the brokerage account, they could
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 1 give instructions to the brokerage account, please send a

 2 check for X amount of dollars to the U.S. Treasury.

 3 Q. Because the brokerage account actually has control

 4 of that asset?

 5 A. It has physical control of that asset.

 6 Q. Right.  And are there other instances where the

 7 trustee of the trust writes the check him or herself?

 8 A. That could be true.  And they would have to get

 9 reimbursed for the amount.  If they paid it out of their own

10 account are you speaking of?

11 Q. No, no, I'm saying out of an account that's in the

12 name of the trust.

13 A. The trust has a checking account and it's

14 available to the trustee and that's possible, one way of

15 doing it, yes.

16 Q. Wouldn't that be the typical way of doing it?

17 A. I would say there isn't any typical way.  I've

18 seen accounts where there are no checking accounts

19 associated with a particular asset.

20 Q. How typical is that a trustee would ask a third

21 party, not the holder of the asset, but some third party

22 that ostensibly has no ownership or control over the trust

23 to write a check out of that person's personal account to

24 pay the taxes?  How typical is that in your experience?

25 A. I would say it's not typical, but it's not that it
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 1 couldn't be done.  But I would say it's not typical.

 2 Q. Well, physically it can be done, but in your

 3 experience have you ever seen that happen other than in this

 4 case?

 5 A. I cannot recall whether I have or not.

 6 Q. Okay.

 7 MR. McGRATH:  No further questions.  Thank

 8 you.

 9 THE COURT:  Thank you.  Any redirect?

10 MR. FEATHERSTONHAUGH:  Nothing, your Honor.

11 THE COURT:  Miss Dunn, anything further?

12 MISS DUNN:  Yes, just briefly, your Honor.

13 REDIRECT EXAMINATION BY MISS DUNN: 

14 Q. Mr. D'Aleo, Mr. McGrath asked you a few questions

15 about the entry on Intervenor's Exhibit 10, which you made

16 related to April 15
th

, 2008.  Can you take a look at that?

17 A. Yes.

18 Q. And can you explain how it is that you came to the

19 conclusion that the $110,636 of that withdrawal was used

20 dollar for dollar for the trust 2007, 2008 taxes?  And if

21 you need to refer to the trust tax returns or intervenor 11,

22 feel free to do so.

23 A. Okay.  Looking at Exhibit 11, as I explained

24 yesterday, the whole top section of that chart indicates the

25 taxes for the various years, the estimated tax payments that
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 1 were made and the final tax payments that may have been

 2 made, extension payments that were made.  And then that

 3 information was summarized by date in the bottom left-hand

 4 corner.

 5 I draw your attention to the summary where it says

 6 summary tax payments about halfway down for the dates, where

 7 it says April 15, 2008, you see a payment of $30,000,

 8 aggregate payment of 30,000, which is described in more

 9 detail above.  And --

10 Q. What is that 30,000 in the aggregate of?

11 A. The 30,000 is the aggregate of an estimated tax

12 payment made on, I think it was -- this shows it as being

13 4/15/08, to the U.S. Treasury for 24,000, and a payment to

14 New York State in the amount of 6,000, for a total of

15 30,000.

16 Q. How did you determine that those were the

17 estimated payments made to the U.S. Treasury and New York

18 State Tax and Finance Department on those dates?

19 A. Well, with respect specifically to -- well, first

20 of all, they were claimed on the return as those payments,

21 both the New York State and the federal return.  And in

22 addition, and looking at the transcripts for the 2008 U.S.

23 return, we saw an estimated payment that was claimed on the

24 return was, in fact, credited to the account of the trust in

25 the amount of 24,000.
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 1 Q. All right.  So does that indicate that the U.S.

 2 Treasury received $24,000 on that date?

 3 A. It does.

 4 Q. And that it was credited to the taxpayer ID number

 5 associated with this trust?

 6 A. Yes, it does.

 7 Q. Go on.

 8 A. The 6,000, as I explained yesterday, which relates

 9 to the estimated tax payment for New York State, we

10 attempted, I believe, to get transcripts from New York State

11 similar to the IRS.  They were told -- we were told it would

12 take four to six weeks, so we have not received that.

13 However, the tax return, as prepared, showed the credit for

14 that $6,000 payment against the total tax liability that was

15 due.

16 Q. Okay.  And in that chart below, summary of tax

17 payments, what is the second entry related to 4/15/2008?

18 What is that amount, $80,636?  What does that represent and

19 where did you ascertain that amount?

20 A. Okay.  If you look at the top of that chart

21 relating to the 2007 tax year, there was a payment made, an

22 extension payment made on 4/15/08, in the amount of 62,582,

23 for the federal -- to the U.S. Treasury, and a payment made

24 for $18,054 to New York, totalling 80,636.

25 Again, with respect to the federal payment, we saw

BONNIE J. BUCKLEY, RPR, CRR

UNITED STATES COURT REPORTER - NDNY



D'ALEO - REDIRECT - DUNN

   495

 1 that amount being credited both on a tax return and shown to

 2 be credited in the account transcript that we got from the

 3 Internal Revenue Service.

 4 With respect to the New York State payment, we saw

 5 the credit of the New York State return.  And since we had

 6 not been able to receive the account transcripts from New

 7 York State, we couldn't further document it that way, but it

 8 was in an amount that was claimed on the return filed.

 9 Q. So the 30,000 and the 80,636 is what represents

10 the 110,636 on your summary chart of trust withdrawals?

11 A. Yes.

12 Q. Okay.  And with respect to those payments that you

13 testified were made in April 2007, that make up that entry,

14 were you also able to determine based on the following year

15 tax returns that there were no penalties or interest imposed

16 as a result of a failure to pay the taxes in the prior year?

17 A. That's correct.

18 Q. And did the account transcripts that we were able

19 to obtain from the IRS on Tuesday of this week, did they

20 also confirm that there were no penalties related to the

21 non-payment of the taxes for 2007, 2008?

22 A. Well, let me just verify.  I think in the

23 transcripts, in certain instances, show penalties required,

24 because there may have been late payments.  But they're all

25 in these totals.  So the amount of the final tax, including
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 1 whatever penalty, because if you look at the chart where it

 2 says -- about halfway down the left-hand column it says

 3 final tax and then in paren it says plus penalties.  If

 4 there was a penalty that was assessed or paid on the return,

 5 it's in these totals.  So there's nothing that I'm aware of

 6 that's above and beyond these amounts.

 7 Q. Okay.  Understanding your testimony that the

 8 actual returns for 2009 have not yet been filed, I believe

 9 you testified that an extension was filed and an extension

10 payment was filed this April for 2009, is that correct?

11 A. That's correct.

12 Q. Okay.  So segregating that for 2008, 2007, and

13 going back for the life of the trust, have you, have you

14 reached any conclusions with respect to the payments of the

15 trust taxes up to and including tax year 2008?

16 A. Yes.  Based on what I've seen, both the tax

17 returns and transcripts, I could state that as far as I know

18 all the taxes that were required to be paid, any penalties

19 that were required to be paid, in fact were paid in all the

20 years through 2008.

21 Q. Okay.  And Mr. McGrath also asked you about the

22 entries on the withdrawal chart for -- related to April 13,

23 2009.  Can you take a look at those two entries?  One is for

24 $323,987, which you state relates to the 2008 U.S. final

25 trust tax payment.  And the second entry is for $8,570,
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 1 which you state relates to the 2008 New York State final

 2 trust tax payment.  And you note that the return shows

 3 $8,573 due.

 4 And did you testify -- Mr. McGrath asked you

 5 whether you had seen checks demonstrating the payment of

 6 those taxes from David Smith.  Do you recall that testimony?

 7 A. Yes.

 8 Q. And you said you didn't recall whether you had

 9 actually seen any such checks or not?

10 A. That's correct.

11 Q. All right.  I'm going to show you -- I believe

12 this document is a part of one of the plaintiff's exhibits.

13 I don't have the number, so I'm going to mark it Intervenor

14 Exhibit 14.

15 Mr. D'Aleo, handing you what's been marked for

16 identification as Intervenor 14, which is among the

17 materials that the plaintiff has provided to me in this

18 litigation.  Is this one of the documents that you reviewed

19 in conducting your examination of the trust tax payments?

20 A. It is now, I recall this document, yes, I do.

21 Q. And what does this document relate to?

22 A. It relates to a request to Tom Urbelis, the

23 trustee, to accept this letter of authorization -- excuse

24 me.  It's a letter written to McGinn, Smith signed by Thomas

25 Urbelis, trustee.  It says:  Please accept this letter as
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 1 authorization to issue two checks from the account as

 2 follows:  $32,987 payable to, quote, U.S. Treasury.  $8,570

 3 payable to, quote, New York State income tax.  Thank you for

 4 your prompt attention to this matter.  And there's a

 5 signature block, which is not signed here, but it says

 6 Thomas Urbelis, trustee.

 7 Q. All right.  Thank you.  And is it -- understanding

 8 that this document is not signed, and we may not have been

 9 able to confirm whether it was signed because we didn't have

10 those documents, did this document -- did reading this

11 document point you in any particular direction to determine

12 what these two payments were for?

13 A. Well, yes.  Obviously, it explains what they're

14 for.  At least what years they relate to -- excuse me --

15 what year they relate to or what the payments are for.  And

16 those amounts are coincidental and they agree to the

17 balances that were due to the U.S. Treasury and to New York

18 State relating to that particular tax year.  It agreed to

19 the amount on the return, and, therefore, agreed to what I

20 had on Exhibit 11.

21 Q. All right.  So it agreed with it with the

22 exception of the $3 difference that you noted on your chart,

23 is that correct?

24 A. That's correct.

25 Q. Okay.  And Mr. McGrath also asked you whether you
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 1 tracked any other payments into the trust stock account at

 2 NFS.  Do you recall that question?

 3 A. I do.

 4 Q. And I believe you told him that your deposit sheet

 5 noted all deposits into the account.  Were there other

 6 accruals within the account such as interest on the initial

 7 purpose of the trust?

 8 A. There were a number of transactions within the

 9 brokerage account itself that might be interest on cash

10 balances.  It could be security transactions.  I honestly

11 didn't go through it in detail because those were all

12 internal to the brokerage account itself.

13 Q. Okay.  So those transactions that you didn't

14 include in this deposit summary were amounts that never left

15 the trust account, is that correct?

16 A. That's correct.

17 Q. They were transactions within the account?

18 A. Yes.

19 Q. So any of the deposits that you showed were

20 external, such as the initial funding of the account and the

21 payments and distributions and interest payments from Pine

22 Street Capital into the account, is that correct?

23 A. That's correct.  There might have been minor

24 distributions for wire fees and so forth, but that was all

25 internal to the account.
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 1 MISS DUNN:  Okay.  Nothing further, your

 2 Honor.  Thank you.

 3 MR. McGRATH:  Just very brief, your Honor.

 4 Just one document.  (Pause.)

 5 RE-CROSS EXAMINATION BY MR. McGRATH: 

 6 Q. All right.  Mr. D'Aleo, Intervenor Exhibit 14 that

 7 you were just shown, the document dated April 13...

 8 A. I think she took that back.

 9 Q. Yeah, yeah, I have it here.

10 A. Okay.  Yeah.

11 Q. And I'm happy to show it to you again.  It's

12 unsigned.  It's from allegedly from -- not allegedly, but

13 it's got a signature for Thomas Urbelis, trustee, right?

14 A. That's correct.

15 Q. And it says under his name, please accept this

16 letter as your authorization to issue two checks from the

17 above account.  And it's addressed to McGinn, Smith & Co.,

18 correct?  You want to look at it again?

19 A. No, no.  I remember that, yeah.

20 Q. Okay.  In the amounts of 32,987 and then $8,570.

21 So this document shows that a check was requested to be

22 issued from McGinn, Smith, right?

23 A. I think it shows it was requested to be

24 distributed from whatever that account number is.

25 Q. Right.  But it's addressed to McGinn, Smith & Co.,

BONNIE J. BUCKLEY, RPR, CRR

UNITED STATES COURT REPORTER - NDNY



D'ALEO - RECROSS - McGRATH

   501

 1 correct?

 2 A. Yeah, according -- yes, the letter is addressed to

 3 them.

 4 Q. Yeah.  And my questions were, just to clarify,

 5 that you hadn't seen checks issued by David Smith in

 6 connection with these two checks, right?  Do you remember my

 7 question?

 8 A. Yes.

 9 Q. My questions were whether or not you had seen

10 checks issued by David Smith.  And you said at first you

11 might have, but you weren't sure.

12 A. Right.

13 Q. Right.  

14 A. That's correct.

15 Q. So, so the fact is you didn't see checks issued to

16 David Smith in connection with these two amounts to the

17 Treasury and New York State, right?

18 A. That's correct.

19 MR. McGRATH:  Okay.  That's all.  Thank you.

20 THE COURT:  Anything else, Miss Dunn?

21 MISS DUNN:  No.  Thank you, your Honor.

22 THE COURT:  Thank you.  You may step down.

23 (Witness John D'Aleo excused.)

24 THE COURT:  Mr. Featherstonhaugh, any further

25 witnesses.
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 1 MR. FEATHERSTONHAUGH:  None, your Honor.  At

 2 this point, Relief Defendant Lynn Smith rests.

 3 THE COURT:  Thank you.  Miss Dunn, any

 4 witnesses?

 5 MISS DUNN:  Yes, your Honor.  The trust calls

 6 Jeffrey Smith.

 7 JEFFREY SMITH, 

 8 having been duly sworn by the Clerk of the Court, was 

 9 examined and testified as follows: 

10 DIRECT EXAMINATION BY MISS DUNN: 

11 Q. Good morning, Mr. Smith.

12 A. Good morning.

13 Q. Can you please tell us your educational

14 background?

15 A. Sure.  I graduated from high school in 1998 and

16 went on to attend Lehigh University.  I graduated in 2002

17 with a BS in finance.

18 Q. Do you have any post-graduate education or

19 certifications?

20 A. Yes.  I recently was awarded the chartered

21 financial analyst designation.

22 Q. Are you presently employed?

23 A. I am.

24 Q. Can you tell us your employment?

25 A. I'm employed by a company by the name of Access
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 1 Trade Management and I perform business development duties.

 2 It's basically a sales job.

 3 Q. All right.  Going back to when you graduated from

 4 college, can you tell us your employment history?  And I'm

 5 sorry, what year did you graduate from Lehigh?

 6 A. 2002.  In October of I got a job with a firm

 7 called Bernstein Greenberg Trading.  They were a commodities

 8 option trading firm.  And I took a position as an assistant

 9 trader.  And I worked on the New York Board of Trade

10 commodities exchange floor.  I performed the duties of an

11 assistant trader for roughly  , I think, at which

12 time I became a self-employed commodities option trader on

13 that same exchange.  I held that position for about 

14  I believe.  During that time I was a part-time

15 employee of McGinn, Smith, working as a registered

16 representative.  And in  I left my position as a

17 commodities trader and became a full-time employee of

18 McGinn, Smith.

19 Q. What did you do at McGinn, Smith?

20 A. I performed a number of duties.  Primarily, I was

21 a -- I managed accounts of several clients that were friends

22 and colleagues of mine from my previous position.  I raised

23 capital and managed those accounts.

24 Q. And did there come a time when you left the

25 employment of McGinn, Smith?
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 1 A. Yes.

 2 Q. Or changed your employment within McGinn, Smith?

 3 A. Yes.  In December of , when McGinn, Smith

 4 ceased its broker dealer operations, I remained a part-time

 5 employee of McGinn, Smith.  And I was also a part-time

 6 employee of RMR Wealth Management as a registered

 7 representative there to continue to service the accounts

 8 under my control.

 9 Q. All right.  Did there come a time when that

10 changed?

11 A. Yes.  I resigned from RMR Wealth Management, I'm

12 unsure of the exact date, but it was something like

13  -- somewhere between      of

14 .  And I also resigned from McGinn, Smith on -- around

15 the same time, I believe it was 

16 Q. All right.  And from the time you graduated

17 college in 2002 until April of 2010, where did you live?

18 A. I lived in the New York City area, mostly in

19 Manhattan, but I spent some time in Hoboken, New Jersey.

20 Q. And your work locations during that time period

21 from  to April , were you primarily working in New

22 York City?

23 A. That's correct.

24 Q. Did there come a time that you learned that a --

25 well, let me ask you this first:  Are you the son of David
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 1 L. and Lynn A. Smith?

 2 A. Yes, I am.

 3 Q. And this is your mother seated here in the

 4 courtroom, is that correct?

 5 A. That's her.

 6 Q. Did there come a time that you learned that your

 7 parents had created a trust for the benefit of you and your

 8 sister?

 9 A. Ah, yes.

10 Q. When did you first learn of that?

11 A. It was late 2004.  My guess would be I learned of

12 it when I came home for Thanksgiving in 2004.

13 Q. All right.  How did you learn of it?

14 A. To the best of my recollection, I had a sit down

15 with my father in his home office during that Thanksgiving

16 break and he told me that the trust had been created for my

17 benefit and my sister's benefit.  And then he showed me the

18 declaration of trust and I read it through.

19 Q. Okay.  And can you take a look at what I've put in

20 front of you as Intervenor Exhibit, I believe it's 11.  Is

21 that 11?  The one that's in your hand?

22 A. Seven.

23 Q. Seven.  Sorry.  Is that the trust declaration that

24 he showed you in the fall of 2004?

25 A. Yes, I believe it is.  Yes.
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 1 Q. Did he -- did your father explain to you how the

 2 trust was funded?

 3 A. Yeah.  He mentioned that my mother had transferred

 4 stock from Charter Financial Bank into the trust to fund it.

 5 It was an investment that I was aware of.  And he told me of

 6 the initial funding.

 7 Q. Okay.  Do you know when the initial funding was

 8 made?

 9 A. I didn't know the exact date at the time, but I, I

10 had assumed that it was just prior to our meeting,

11 relatively close to our meeting.

12 Q. All right.  At the time that you had that

13 conversation with your father where you learned of the

14 trust, was it your understanding that the trust had been

15 fully funded at that time?

16 A. Yes.

17 Q. All right.  And after that conversation with your

18 father, did you have any other conversations any time in

19 2004, 2005 with anyone else about the trust?

20 A. I had a conversation with my sister about it.

21 Q. What was the nature of that conversation?

22 A. I told her that we had a trust that we were both

23 the beneficiaries of and that it had roughly $4 million in

24 it.  She was happy to hear that.

25 Q. Who wouldn't be.  You said you read through the
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 1 trust -- withdrawn.

 2 Did you have any conversations with Tom Urbelis

 3 during that same time period concerning the trust?

 4 A. No, I didn't.

 5 Q. Do you know Tom Urbelis?

 6 A. Yes.  Very well.

 7 Q. How do you know him?

 8 A. I've known him for as long as I can remember.  He

 9 was a very close friend of my parents.  He would spend

10 several weeks with his family at our camp house with -- you

11 know, and I would hang out and play with his kids.  And we

12 would see each other at various holidays as well.

13 Q. All right.  And do you know how to contact him

14 independent of your parents?

15 A. Yeah.

16 Q. Have you contacted him independent of your

17 parents?

18 A. I have.

19 Q. All right.  And you said that when your father

20 showed you this declaration of trust, that you read it, is

21 that correct?

22 A. Yes.

23 Q. Did you see your name anywhere in the trust?

24 A. Um ... I'm sure that I did at the time.  I, I

25 can't remember reading it, six years ago, but yes.
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 1 Q. All right.  Were you aware after the trust was

 2 created that the stock that your mother transferred to the

 3 trust was held in a brokerage account?

 4 A. Yes.

 5 Q. And what was your understanding as to what

 6 brokerage or clearing house was holding that stock?

 7 A. I knew that the stock was held at McGinn, Smith

 8 and -- well, I guess the brokerage was McGinn, Smith, and at

 9 the time the account was held at Bear Stearns which was the

10 clearing firm.

11 Q. Okay.  Can you explain the difference between a

12 brokerage and a clearing house?

13 A. Sure.  You know, clearing firms are entities that

14 essentially provide protection in transactions between two

15 parties.  In the case that one party is unable to fulfill

16 the obligations of a trade, the clearing house will be asked

17 to step in to protect the other side of that trade.

18 Q. And you stated that you understood this stock had

19 been funded from Al -- did you say Albank or -- you were

20 talking about bank stock.  Which stock were you talking

21 about?

22 A. I believe at the time it had been Charter One Bank

23 or Charter Financial.

24 Q. Did you have any knowledge as to the origin of the

25 Charter One stock that your mother transferred into the
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 1 trust account?

 2 A. Yeah.  It was Albank, which had been purchased or

 3 acquired by Charter One Financial, and I believe Charter One

 4 Financial at a later time was purchased by Citizens Bank.

 5 Q. And throughout -- from the time the trust account

 6 was created through McGinn, Smith with, I believe you said

 7 Bear Stearns was the initial clearing firm, were account

 8 statements issued for that trust account?

 9 A. Yes.

10 Q. And do you have any knowledge as to who the

11 account statements were issued to?

12 A. Well, they were issued to the trust, and they were

13 sent in duplicate to Tom Urbelis and to my parents' home.

14 Q. Is that their home in Saratoga?

15 A. Ah, yes.

16 Q. Okay.  And was -- did you have any expectation as

17 the beneficiary that you would receive account statements on

18 this account?

19 A. I don't know that I had any expectation that I

20 would receive statements, but I certainly reviewed the

21 statements.  I knew where they were kept and I reviewed them

22 from time to time.

23 Q. Do you know when the account statements arrived at

24 the Smith family home in Saratoga, what happened to them,

25 how they were maintained?
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 1 A. They were maintained in a binder, kept in my

 2 father's office.  I, I can't specifically remember if the

 3 trust had its own binder.  I know that there was a binder

 4 full of statements from my own personal stock account and my

 5 sister's.  And I know that the trust statements were also in

 6 a binder that was labeled.

 7 Q. All right.  So is it possible that the trust

 8 account statements were maintained in a binder with your and

 9 your sister's personal account statements?

10 MR. McGRATH:  Objection.  Leading.

11 THE COURT:  Overruled.

12 A. It's possible.

13 Q. You said you don't recall whether the trust

14 statements were segregated or with yours and your sister's

15 statements.

16 A. I can't recall that now.

17 Q. All right.  So you and your sister had your own

18 individual brokerage statements, is that what you're saying?

19 A. Yes.

20 Q. Were yours and your sister's account statements

21 also mailed to the family home in Saratoga?

22 A. They were.  That was for convenience.

23 Q. Were they mailed there during times when that

24 wasn't your primary residence?

25 A. Absolutely.  Yeah.
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 1 Q. Why were yours and your sister's personal account

 2 statements mailed to the family home in Saratoga?

 3 A. We were both moving frequently.  It was just

 4 easier than to constantly change the mailing address on the

 5 account.  That's a tedious process with clearing firms.

 6 Q. All right.  And the -- your personal account

 7 statements and the trust account statements, were they

 8 available to you in the family home in Saratoga?

 9 A. Sure.  Yeah.

10 Q. And what did you do, if anything, to inform

11 yourself as to the status of the trust brokerage account?

12 A. I reviewed the statements probably quarterly;

13 maybe, maybe a little more frequently than that.  As I

14 mentioned, I lived in Manhattan, and so from time to time I

15 would be coming home to visit or stopping through, and I

16 would, I would glance at the statements at that time.

17 Q. All right.  And did you review any investments in

18 the account?

19 A. Yes.

20 Q. Did you have any opinions as you reviewed them

21 based on your experience as to the advisability of the

22 investments in the account?

23 A. I knew of two private placement investments in the

24 trust, one of which was Pine Street Capital, which I had

25 heard of my father speak of.  I was comfortable with it.
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 1 The other was Deerfield Triarc, which I at the time didn't

 2 know a whole lot about but trusted that it was a worthwhile

 3 investment.  And the other investments were public

 4 securities that I was familiar with.

 5 Q. And with respect to either Deerfield or Pine

 6 Street, did you conduct any independent research when you

 7 saw that the trustee had invested in those private

 8 placements?

 9 A. I didn't conduct any research with respect to Pine

10 Street, and initially I didn't conduct any research with

11 respect to Deerfield.  However, at one point, Deerfield

12 became a public company and I did do some research on that

13 company at that time and actually made an investment in the

14 public company in my personal stock account and recommended

15 it to a couple of my clients.

16 Q. Did you make money on that investment?

17 A. I can't recall.  I traded it a little bit.

18 Q. All right.  Did you ever contact Tom Urbelis to

19 discuss the investments?

20 A. No.

21 Q. As the beneficiary of the account, did you have

22 any expectation that you could control the investments in

23 any way?

24 A. I didn't have any expectation, no.

25 Q. How did you view the money that was in the
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 1 account?

 2 A. I viewed it as my money.  Sort of a nest egg.  I

 3 felt like it was something I could fall back on if I became

 4 unemployed or if I wanted to start my own business or or

 5 build a house or something like that.

 6 Q. And at the time the trust was created in 2004, you

 7 and your sister were both in your 20s, is that correct?

 8 A. Yes.

 9 Q. All right.  Were you both working?

10 A. Yes.

11 Q. Relatively self-sufficient?

12 A. I was self-sufficient.  My sister was relatively

13 self-sufficient.

14 Q. Were either of you relying upon anyone else's

15 income?

16 A. My sister, I believe, got some cash from my mother

17 from time to time.

18 Q. All right.  From August 2004, until December 2009,

19 were you ever involved in the preparation of the trust tax

20 returns?

21 A. No.

22 Q. And during that same time period, were you

23 involved in the management of the trust investments?

24 A. No.

25 Q. Did you request any distribution from the trustee
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 1 as a beneficiary during that time period?

 2 A. No.

 3 Q. Did there come a time that you became involved in

 4 paying of the trust taxes?

 5 A. Yes.

 6 Q. And can you tell me when that occurred?

 7 A. April of this year.

 8 Q. All right.  And do you remember what date in April

 9 you may have been become involved in it?

10 A. Yeah.  On April 15
th

 of this year, I contacted

11 Mr. Urbelis and requested a wire transfer to my mother's

12 account in order to pay taxes.

13 Q. All right.  What did you tell Mr. Urbelis in that

14 conversation?

15 A. I asked him -- or, or I told him that, that I

16 needed money out of the trust for tax purposes and that I

17 would be sending him a letter of authorization to sign and

18 send back to RMR Wealth Management.

19 Q. All right.  Do you recall what, if

20 anything, Mr. Urbelis said to you?

21 A. I think he said okay.

22 Q. And did you provide him with a proposed letter of

23 authorization?

24 A. I didn't physically provide it, but I was there

25 when it was provided.
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 1 Q. Do you know who provided it to him?

 2 A. Yeah.  Brian Mayer.

 3 Q. And who's Brian Mayer?

 4 A. He was the office manager of RMR Wealth

 5 Management.  He was a partner there.

 6 Q. Was RMR a clearing firm for this account on

 7 April 15, 2010?

 8 A. No.  They were the wealth management firm.  They,

 9 they managed the account, and their broker dealer services

10 were provided by Dinosaur Capital and they were cleared

11 through National Financial Services.

12 Q. All right.  I misunderstood.  So on April 15
th

,

13 2010, you called Tom Urbelis and you asked him to -- or you

14 directed him to transfer $95,000 by wire transfer to your

15 mother's checking account; is that your testimony?

16 A. Correct.

17 Q. Okay.  How did you arrive at that dollar amount?

18 Did you have a conversation with Mrs. Smith, your mother?

19 A. No.

20 Q. Okay.  How did you arrive at that dollar amount?

21 A. Ah, I had a conversation with my father.  He had

22 the tax returns for the trust and for himself personally

23 that were prepared by Piaker & Lyons in front of him and --

24 Q. Did you have an understanding as to what the

25 $95,000 represented?
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 1 A. I knew that a portion of the 95,000 was to pay the

 2 estimated trust taxes and a portion was to pay the estimated

 3 taxes of my parents.

 4 Q. Why did you request money from the trust brokerage

 5 account to pay your parents' personal taxes?

 6 A. It was April 15
th

 and they on that date didn't

 7 have the funds to make their tax payment, so I suggested

 8 that I could help them do that.

 9 Q. And how did you propose to do that?

10 A. I told my father that I would take a distribution

11 from the trust and deposit it in my mom's checking account.

12 Q. All right.  So when you told Mr. Urbelis that you

13 wanted $95,000 for tax purposes, did you explain to him that

14 a portion of it was for the trust taxes and a portion of was

15 for your parents' taxes?

16 A. No, I didn't.

17 Q. Is there any reason you didn't break that down for

18 him?

19 A. It was my money.  I -- honestly, on that day, I

20 didn't think that it was that big of a deal.  I expected to

21 get the portion of the taxes that my parents paid for their

22 joint tax bill back into the trust shortly afterwards, and

23 it was more of something that I just overlooked.  I'm sure

24 that I can't speak for him, but I'm sure that Mr. Urbelis

25 would have approved --
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 1 MR. McGRATH:  Objection.

 2 A. -- of the distribution.

 3 MR. McGRATH:  Objection.

 4 THE COURT:  Sustained as to the last portion

 5 of the answer.

 6 BY MISS DUNN: 

 7 Q. Had you ever before that date requested a

 8 distribution from Mr. Urbelis?

 9 A. No, I hadn't.

10 Q. And had he ever communicated to you any procedure

11 that you should follow if you wanted to request a

12 distribution?

13 A. Ah, no.

14 Q. Had he ever advised you that if you wanted a

15 distribution, you had to provide him with any written

16 documentation?

17 A. I was not advised of that, no.

18 Q. Were you ever told that you had to provide any

19 detail to any request, substantiate any amount of money that

20 you requested from the trust?

21 A. No.

22 Q. All right.  Do you have a present need or

23 anticipate any need in the next 18 to 24 months to request a

24 distribution from the trust?

25 A. I do.
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 1 Q. What would be the reason for that anticipation?

 2 A. I would say that I'm under employed at the moment.

 3 I don't have a salary income.  I don't have health insurance

 4 at the moment.  And I have some credit card debt.  I would

 5 like to take care of those things.  And I've also been

 6 working for about a year to start a business of my own, and

 7 I've considered taking a distribution to move that forward.

 8 Q. Okay.  And do you know whether your sister Lauren

 9 has any reason to request a distribution, any need for funds

10 at this point in time?

11 MR. McGRATH:  Objection.  Hearsay.

12 THE COURT:  If he knows.  Overruled.

13 A. Yeah.  She, she, she probably could use some

14 money.  She was used to getting money from my mother from

15 time to time and she has been denied that in the last couple

16 of months.

17 Q. All right.  Do you know whether Lauren has health

18 insurance?

19 A. She does.

20 Q. Mr. Smith, from the time you learned in the fall

21 of 2004 of the existence of this trust fund until you sit

22 here today, what has been your understanding as to who owns

23 the money in the trust fund?

24 A. I believed it to be owned by Lauren and I,

25 equally.
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 1 Q. Thank you very much.

 2 MISS DUNN:  Nothing further.

 3 THE COURT:  Mr. McGrath.

 4 MR. McGRATH:  Thank you.

 5 THE COURT:  Please proceed.

 6 CROSS-EXAMINATION BY MR. McGRATH: 

 7 Q. Good morning.  My name is Kevin McGrath, and I'm

 8 with the Securities & Exchange Commission.

 9 A. Good morning.

10 Q. Let me take you back to your first -- your

11 employment with Access Trade Management.

12 A. Mm-hmm.

13 Q. When did you begin working with them?

14 A. Only a few weeks ago.

15 Q. What's your current salary?

16 A. Zero.

17 Q. How is your compensation to be based?

18 A. I'll be compensated on a commission basis in the

19 case that I procure a deal that's profitable.

20 Q. And what, if any, expectation do you have as to

21 what type of annual income you'll earn in your current

22 position if you're successful?  What's the range, if you can

23 estimate?

24 A. When I was hired, I was told that depending on the

25 amount of work I put in, I could expect anywhere from zero
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 1 dollars a year to $1 million a year.

 2 Q. And when you were employed at Bernstein

 3 Greenberg -- is that the name of the company?

 4 A. Yes.

 5 Q. From , approximately , what was your

 6 salary range during that period of time?

 7 A. My salary was roughly a year.

 8 Q. Did you receive any commissions or bonuses?

 9 A. I received a bonus in each of those years.

10 Q. What was the bonus each year, if you can remember,

11 to the best of your recollection?

12 A. They ranged from about  to I think about

13 .

14 Q. So your highest salary at Bernstein Greenberg was

15 about 3  and your highest bonus was about 

16 A. That's right.

17 Q. Did you receive any commissions?

18 A. No.

19 Q. Any other compensation?

20 A. No.

21 Q. So your total salary during that period of time

22 was approximately  -- sorry, at its peek; is that

23 roughly...

24 A. Yes.

25 Q. Were you receiving any other source of income
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 1 during that period of time,    other than from

 2 Bernstein Greenberg?

 3 A. No, with the exception that at some point in ,

 4 I was -- I began part-time employment at McGinn, Smith, and

 5 I received some income there.

 6 Q. All right.  But let's just limit my question to

 7 prior to that point in time.  You didn't -- 

 8 A. Prior to that point, no.

 9 Q. Okay.  Did you receive any gifts or monies from

10 your parents during that period of time?

11 A. Um...

12 Q. Other than whatever was put into the trust.

13 A. Not that I recall.  There may have been a cell

14 phone bill paid on my behalf or something of that nature.

15 Q. Did you own any property between the years

16 and 

17 A. No.

18 Q. Do you currently own any property?

19 A. No.

20 Q. Have you ever owned any property?

21 A. No.

22 Q. So it would be fair to say you've always rented

23 apartments since you've been employed?

24 A. That's right.

25 Q. Has your salary been sufficient to meet your rent
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 1 payments and your daily living expenses?

 2 A. Yes.

 3 Q. Now, in  you became self-employed, you said,

 4 for a period of time as a commodities trader?

 5 A. Yes.

 6 Q. And you did that for approximately  ?

 7 A. I think so, yeah.

 8 Q. Okay.  What was your income during that period of

 9 time from your commodities trading activity?

10 A. I believe my first full year of trading, I earned

11 somewhere around 

12 Q. And then in the second six-month period?

13 A. Ah, I can't completely recall, but the number I

14 had in my head was that I made about  a year, so I

15 would say about .

16 Q. Were you based in New York during that period of

17 time?

18 A. Yes.

19 Q. And during the time that you were a commodities

20 trader, you also started some part-time work with McGinn,

21 Smith?

22 A. Correct.

23 Q. What type of salary or compensation did you

24 receive from McGinn, Smith?

25 A. I believe my starting salary was a year
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 1 and I would earn commissions on the accounts that I managed.

 2 Q. Do you remember roughly how much you earned in

 3 commission the first year that you worked for McGinn, Smith?

 4 A. I can't really recall.  It was probably or

 5

 6 Q. And then you testified that at sometime in 

 7 you became a full-time employee of McGinn, Smith?

 8 A. Yes.

 9 Q. Was that in the New York office?

10 A. Yes.

11 Q. Why did you decide to get out of the commodities

12 trading business?

13 A. Well, to be frank, I was making $80,000 a year and

14 guys standing around me were making $3 million a year.  I

15 wasn't that good at it.

16 Q. All right.  And when you joined McGinn, Smith in

17 2008, what was your total salary compensation package for

18 that year?  If you can remember or estimate.

19 A. Well, now that I -- now that you ask the question

20 that way, I think I may have misspoken about my part-time

21 employment at McGinn, Smith.  My salary was not  a

22 year until I became a full-time employee.

23 I think when I was a part-time employee, I was --

24 I think I earned somewhere around  a year.  I can't

25 remember exactly, but it was around there.
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 1 Q. And then when you became a full-time employee?

 2 A. When I became a full-time employee, my salary was

 3  a year to start.

 4 Q. Did you receive any commission income?

 5 A. Yes.

 6 Q. Or bonuses in ?

 7 A. Only commission income.

 8 Q. Approximately how much?

 9 A. I believe, I believe in , I earned about --

10 somewhere around in commissions.

11 Q. And you were employed full time at McGinn, Smith

12 in  as well until it ceased operations in December,

13 correct?

14 A. Yes.

15 Q. What was your salary and commission during that

16 year?

17 A. I took a salary cut in to help the business.

18 It was -- my salary was cut to .  And I probably -- in

19  I probably earned about  or  in commission.

20 Q. During the period from , when you first became

21 self-employed, until December , when McGinn, Smith

22 ceased operation, did you have any income from any source

23 other than what you just testified to?

24 A. No.

25 Q. Did you receive any monies from your parents
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 1 during that period of time, other than whatever was in the

 2 trust?

 3 MR. FEATHERSTONHAUGH:  Your Honor, I would

 4 like to object at this point on the grounds that if there's

 5 any relevancy to these questions, either the direct

 6 examination or in this case, I have no idea what it is.

 7 THE COURT:  All right.

 8 MR. McGRATH:  Well, if I may respond, your

 9 Honor.

10 THE COURT:  It's not necessary.  Overruled.

11 A. No, I didn't receive any other monies.

12 Q. Now, let me direct your attention to when you

13 testified you first learned of the existence of the

14 irrevocable trust.

15 A. Mm-hmm.

16 Q. You testified that to the best of your memory, it

17 was sometime in around Thanksgiving of , correct?

18 A. Yes.

19 Q. And you testified that your father told you about

20 the trust?

21 A. Yes.

22 Q. Was your mother present for that conversation?

23 A. No.

24 Q. Was it an in-person conversation?

25 A. It was.
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 1 Q. And tell me again to the best of your memory what

 2 you remember your father telling you in as much detail as

 3 you can.

 4 A. He said he wanted to talk to me about something.

 5 He -- we sat in his office.  He said that he and my mother

 6 had opened a -- or created a trust account on behalf of my

 7 sister and I.  And to the best of my recollection, he told

 8 me the, the approximate value of the trust.

 9 Q. And what did he tell you the approximate value

10 was?

11 A. Approximately $4 million.

12 Q. Do you have that trust document still in front of

13 you there?

14 A. Yes.

15 Q. Can you look on page 7, please?

16 A. Mm-hmm.

17 Q. It's Plaintiff's Exhibit 84.  And there's a

18 signature line for David L. Smith.  Do you see that?

19 A. Yes.

20 Q. Do you recognize that to be your father's

21 signature?

22 A. I do.

23 Q. And he's identified as a donor on that trust,

24 correct?

25 A. He is.
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 1 Q. Now, what else do you remember your father telling

 2 you about why they created the trust?

 3 A. I can't really recall, other than he said that he

 4 and my mother wanted to allow my sister and I to, you know,

 5 have this money.

 6 Q. Now, had you asked your father during this period

 7 of time for any money for any reason?

 8 A. No.

 9 Q. Were you in need of $2 million at this point in

10 time?

11 A. At that point in time, no.

12 Q. And is it your testimony that this sort of came as

13 a surprise to you, that you had not had any advance warning

14 that your mother and father were creating this trust before

15 this conversation in Thanksgiving?

16 A. It was a pleasant surprise that put me at ease.

17 Q. I'm sure it was.  Would you describe you and your

18 family as close?

19 A. Yes.

20 Q. Were you aware of the fact that in December of

21 2003, your mother and father had been sued in connection

22 with the operation of the McGinn, Smith business by an

23 individual by the name of Ian Meyers?

24 A. Did you say that my mother and father were sued?

25 Q. Yes, that your mother and father were sued.
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 1 A. I was unaware.

 2 Q. Were you aware of the fact that your father had

 3 been sued by anyone in or about December of 2003?

 4 A. No.  No.

 5 Q. Had you had any discussions with your parents

 6 about the fact that their assets might be in jeopardy prior

 7 to your conversation with your father in Thanksgiving of

 8 2004, when he informed you that they created an irrevocable

 9 trust in the name of your -- on behalf of you and your

10 sister?

11 A. No.

12 Q. Let me just show you what I've marked as

13 Plaintiff's Exhibit 131 and ask you to take a look at the

14 caption here.  Just read the caption for a second.

15 A. Up here?

16 Q. Yeah, please.

17 A. United States.

18 Q. No, I'm sorry, just read it to yourself.

19 A. Okay.

20 Q. And then turn to the last page.  And when you

21 finish reading that, turn to page 48.

22 A. Mm-hmm.

23 Q. Do you see the date there?  December 9, 2003?

24 A. Yes.

25 Q. All right.  And do you see that there's a demand
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 1 for $3 million?

 2 A. I do.

 3 Q. All right.  And it's a fairly lengthy document.

 4 You can feel free to look at it if you want, but just

 5 looking at the caption, does that refresh your recollection

 6 in any way that your mother and father and McGinn, Smith &

 7 Company and Integrated Alarm Services and a number of other

 8 entities were sued by an Ian Meyers in December 2003?

 9 MISS DUNN:  Objection, your Honor.  The

10 witness did not testify he does not recall.  He testified

11 that he was not aware of any such lawsuit.  This is not a

12 refreshing of his recollection.

13 THE COURT:  Sustained.

14 BY MR. McGRATH: 

15 Q. Do you have any recollection of a lawsuit that was

16 filed by anybody against your mother or father prior to the

17 formation of the irrevocable trust in 2004?

18 MR. FEATHERSTONHAUGH:  Your Honor, I would

19 like to once again--

20 MISS DUNN:  Objection.

21 THE COURT:  Overruled.

22 A. No.

23 Q. I would now ask you to look at that document and

24 I'll ask you the same question.  Does that refresh your

25 recollection as to?
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 1 MISS DUNN:  I renew my objection.

 2 A. I have no recollection.

 3 THE COURT:  Hang on.  Overruled.

 4 A. I have no recollection, so it couldn't refresh it.

 5 Q. So this document does not refresh your

 6 recollection?

 7 A. No.

 8 Q. Did you ever have a conversation with your mother

 9 or father prior to Thanksgiving of 2004 in which they told

10 you that they had made a payment in settlement of any

11 lawsuit?

12 A. No.

13 Q. When you had the conversation with your father in

14 Thanksgiving 2004, did he make any reference to you that one

15 of the reasons they set up this trust was to protect family

16 assets from potential creditors of your mother or father or

17 the McGinn, Smith business?

18 A. No.

19 Q. Now, you said that you told your sister about the

20 existence of the trust?

21 A. Yes.

22 Q. And you said that she was very happy to hear that?

23 A. She was.

24 Q. When did you tell your sister?

25 A. Thanksgiving weekend, that -- you know, she was
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 1 home too.

 2 Q. So was it your understanding that she had not

 3 heard of this before?

 4 A. Ah, yes.

 5 Q. Do you know why your parents hadn't told her prior

 6 to this -- prior to you telling her?

 7 A. Um, she, she most likely wouldn't understand it as

 8 well as I did.  And --

 9 Q. She?

10 A. -- and they, you know, they, they probably wanted

11 me to tell her about it.

12 Q. Why do you say your sister wouldn't understand

13 that $4 million had been given to you and her?

14 A. Well, she would understand it on that simple level

15 but not in any more detail.

16 Q. And that's the reason why you don't think your

17 parents told her before this?

18 A. Well, they wouldn't have told her before this

19 because, like me, she was living in Manhattan and we came

20 home together for the holiday.

21 Q. Had you had any conversations with your parents

22 between August 4, 2004, the date the declaration of trust

23 was signed, and Thanksgiving 2004?

24 A. Not that I recall.

25 Q. Would it be typical for you to go that many months
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 1 without talking to your parent?

 2 A. I didn't say that I didn't talk to them.  I don't

 3 recall having a conversation about the trust.

 4 Q. Okay.  Do you recall having conversations or

 5 with -- well, my question was would it be typical for you

 6 during that period of time to go three or four months

 7 without having a telephone conversation with your parents.

 8 A. And my answer is that I'm sure that I had numerous

 9 telephone conversations with both of them during that

10 period.

11 Q. Okay.  Now, you testified that you have your own

12 personal stock account?

13 A. Yes.

14 Q. And can you tell me approximately how much money

15 is in that account today?

16 MISS DUNN:  Objection.  Relevance.

17 THE COURT:  Overruled.

18 A. Today, the value I think is -- the value on the

19 account statement is roughly $60,000.

20 Q. Okay.  And did you start that account yourself?

21 A. No.  It was a custodial account started by my

22 father shortly after I was born.

23 Q. Have you made any withdrawals from that account

24 for personal living expenses or other personal expenses

25 since, say, 2002?
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 1 A. Ah, yes.

 2 Q. Can you approximate how many or the range, without

 3 getting into too much detail?

 4 A. Maybe three or four times since that time I've

 5 taken one     , if I was going on a

 6 vacation or something like that.

 7 Q. Okay.  And you testified that you're aware of the

 8 fact that your sister had a brokerage account -- or has a

 9 brokerage account?

10 A. Yes.

11 Q. Do you have any knowledge as to how much money is

12 in her account today?

13 A. Yeah.  It's, it's roughly the same.  The accounts

14 were roughly the same value.

15 Q. Okay.  The -- now, you testified that you were

16 aware of the fact that after the irrevocable trust was

17 created, that an investment was made in Pine Street Capital

18 Partners fund, is that correct?

19 A. Yes.

20 Q. How did you learn about that?

21 A. I believe my father told me about it.

22 Q. Okay.  And is it your understanding that your

23 father recommended that the trust invest in that entity?

24 A. Yeah.

25 Q. Okay.  Did your father recommend that the trust on
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 1 your and your sister's behalf make any investments in First

 2 Advisory Income Notes or First Excelsior Income Notes or

 3 First Independent Income Notes or Third Albany Income Notes?

 4 A. Well, the trust never made an investment in any of

 5 those entities, so it would be my best guess that he didn't

 6 recommend it.

 7 Q. Okay.  And to your knowledge, did your father ever

 8 recommend that the trustees make any investments in any of

 9 the other trusts that were formed and sold by McGinn, Smith

10 & Company from 2004 to the present?

11 A. No.  But I've personally invested in those.

12 Q. But your father didn't recommend that any of the

13 money in that irrevocable trust, to your knowledge, be

14 invested in any of those trusts, correct?

15 A. To my knowledge, no.

16 Q. Okay.  Now, you testified that you believe this

17 money in this trust is yours and your sister's correct?

18 A. Yes.

19 Q. Do you believe you can draw on that at any point

20 in time for whatever purpose that you want?

21 A. Within reason.  I don't think it would be prudent

22 to buy a Ferrari with that money.

23 Q. Well, but based on your knowledge of the trust

24 document, do you have any limitation --

25 A. I don't think that there's any limitation in the
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 1 trust document to my knowledge.

 2 Q. Okay.  And the same with respect to your sister?

 3 There's no limitation -- let me just finish the question.

 4 To your knowledge, there's no limitation in the trust

 5 document as to how or why your sister could withdraw money

 6 or request that it be withdrawn?

 7 A. There's no limitation in the request.

 8 Q. Now, you testified that you were aware of the fact

 9 that your mother had provided some money to your sister in

10 the last couple of years because she was unemployed or

11 needed the money?

12 A. Yes.

13 Q. Do you have any understanding as to why your

14 sister didn't withdraw some of the money that she had in the

15 irrevocable trust for that purpose?

16 A. Well, my understanding was that she was looking

17 for employment and didn't want to tap into the trust.  My

18 understanding was that my mother was there to help her and

19 she didn't feel any need to access the trust.

20 Q. You testified that you had asked the trustee to

21 wire $95,000 out of the account on or about April 15
th

 of

22 this year, correct?

23 A. Yup.

24 Q. And you testified that you suggested -- well,

25 strike that.
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 1 Let me ask you, how did you first become aware of

 2 the fact that your parents needed money to pay their taxes

 3 in April of 2010?

 4 A. Well, I had a conversation with my father.

 5 Q. Tell me about that conversation.  What did he say

 6 to you and what did you say to him?

 7 A. Well, I was also aware that it was tax time, so we

 8 were discussing taxes, and I told him what my taxes were, he

 9 told me what his taxes were and what the trust taxes were.

10 And he told me that he didn't have the money to pay those

11 taxes on that day.  Neither him, nor my mother.

12 Q. So did he ask you to get in touch with

13 Mr. Urbelis?

14 A. No.  I suggested that the trust could pay his

15 taxes.

16 Q. So your testimony is your father didn't say

17 anything to you about getting in touch with Mr. Urbelis;

18 this was just your idea?

19 A. It was my idea to use the trust.  My father may

20 have said well, give Tom a call.

21 Q. Okay.  And who, who initiated that phone call

22 between you and your father that day?

23 A. I can't recall.

24 Q. Okay.  Do you and your father talk about taxes

25 every April 15
th

?
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 1 A. In the last several years, in the last seven or

 2 eight years, yeah.

 3 Q. Okay.  And you testified that when you called

 4 Mr. Urbelis, you just told him it was for taxes?

 5 A. Correct.

 6 Q. You testified that you didn't make it clear to him

 7 that it was not just for the trust taxes, but that it also

 8 involved your parents' taxes?

 9 A. That's right.

10 Q. Did you have any concern that if you told him that

11 it was for your parents, that he might ask you some

12 questions?

13 A. I didn't.

14 Q. Well, are you aware of the fact that the trust is

15 for your benefit and not for your parents' benefit?

16 A. Yes, I am.

17 Q. And that didn't give you reason to believe that he

18 might ask you some questions at least if you told him that

19 the taxes were going to be for your parents and not for you

20 or for the trust?

21 A. I can't project whether or not he would have asked

22 me questions.

23 Q. No, I'm asking you whether or not you had any

24 concern that --

25 A. I --
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 1 Q. -- let me finish.

 2 A. Okay.

 3 Q. My question is, did you have any concerns in your

 4 mind when you called Mr. Urbelis and just told him that you

 5 wanted the distribution for taxes, that if you told him that

 6 it was for your mother and father's personal taxes, and not

 7 the taxes of the trust, that he would at least ask you some

 8 questions?  Did you have any concern in your mind about

 9 that?

10 A. No, I didn't.

11 Q. You just thought that he would give you money out

12 of the trust that is set up for your benefit and not ask you

13 any questions about why it was going to your parents?

14 A. Um, can you ask me that question again?

15 Q. Yes.  You thought that Mr. Urbelis would not ask

16 you any questions if you told him to give you money to help

17 pay your parents' taxes?

18 A. At the time it didn't cross my mind.

19 Q. I mean you understood that this irrevocable trust

20 meant that your parents were giving you the money and that

21 they would no longer have any right to it; that's the theory

22 behind that trust, correct?

23 A. Correct.  

24 Q. And you had never asked Mr. Urbelis for any

25 distribution of that trust up until that point in time,
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 1 correct?

 2 A. Correct.

 3 Q. And your sister had never asked for any

 4 distribution up until that point in time?

 5 A. That's correct.

 6 Q. And your testimony is that you never gave it any

 7 thought that if you told him that the distribution, the very

 8 first distribution that was going to come out of that trust

 9 was going to go from you directly back to your parents to

10 pay their taxes, that he wouldn't ask you a question?

11 MISS DUNN:  Objection.  Asked and answered.

12 THE COURT:  Sustained.  Sustained.

13 BY MR. McGRATH: 

14 Q. Were you aware of the fact that your parents had

15 previously or that your father had previously asked

16 Mr. Urbelis to wire money from the irrevocable trust to his

17 accounts?

18 A. I was not aware of that, no.

19 Q. Did you -- you testified that you reviewed the

20 trust statements, correct?

21 A. Correct.

22 Q. Did you notice any transfers on those statements

23 that were not authorized by you or your sister?

24 A. I didn't notice.  I testified that I reviewed the

25 monthly statements from time to time, so it's quite possible
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 1 that I never looked at an April statement.

 2 Q. Did you ask your parents why they didn't have

 3 enough money to pay their own personal taxes in April 2010?

 4 A. Well, I knew why.

 5 Q. Why?

 6 A. My mother's stock account was fully invested and

 7 neither she nor my father had the cash in their checking

 8 account.

 9 Q. And of the $95,000 that was wired out of the

10 irrevocable trust, approximately 66,000 of that went to your

11 parents for their taxes, correct?

12 A. Yes.

13 MR. McGRATH:  No further questions.  Thank

14 you.

15 THE COURT:  Mr. Featherstonhaugh, do you have

16 any questions?

17 MR. FEATHERSTONHAUGH:  I don't have any

18 questions.

19 THE COURT:  Miss Dunn, will there be any

20 redirect?

21 MISS DUNN:  Briefly.

22 THE COURT:  All right.  I'm going to hold you

23 to briefly.

24 REDIRECT EXAMINATION BY MISS DUNN: 

25 Q. Mr. Smith, you testified a little bit on

BONNIE J. BUCKLEY, RPR, CRR

UNITED STATES COURT REPORTER - NDNY



JEFFREY SMITH - REDIRECT - DUNN

   541

 1 cross-examination about the purpose that you understood --

 2 withdrawn.

 3 Mr. McGrath was asking you whether you believed

 4 there was any limitation on the purpose for which you could

 5 make a request for a distribution.  Do you recall that?

 6 A. Yes.

 7 Q. And you said, I believe, that you didn't

 8 understand there to be any limitation on the request that

 9 you could make --

10 A. Correct.

11 Q. -- is that correct?

12 A. Yes.

13 Q. All right.  Did you have any understanding as to

14 the -- within the trust declaration, whether there's any

15 guidance in that declaration to the trustee as to the

16 purposes of distributions or the intentions of your parents

17 when they created the trust?

18 A. Not that I recall.

19 Q. Okay.  Did you have any understanding that

20 distributions would be for, I believe you testified on

21 direct, starting a business, buying a home?

22 A. I don't think it specifically says that in the

23 trust.

24 Q. Okay.  Do you think that it would appropriate to

25 make a request for a distribution for an emergency purpose?
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 1 A. Absolutely.

 2 Q. Okay.  And on April 14
th

, 15
th

 of this year,

 3 where were you physically when you had a conversation with

 4 your father about taxes?

 5 A. I was in Saratoga at my parents' home.

 6 Q. And where were your parents?

 7 A. They were in Vero Beach, Florida.

 8 Q. And they were both there, correct?

 9 A. Yes.

10 Q. All right.  You had this conversation when you

11 were in Saratoga and they were in Florida.  And did you

12 contact Mr. Urbelis from Saratoga?

13 A. Um...

14 Q. If you recall.

15 A. No.  Actually, the initial conversation that I had

16 with my father was several days earlier, maybe even -- it

17 may have even been the 14
th

.  And on that same day I drove

18 down to Manhattan, I was in the midst of moving, and I

19 physically went to the RMR Wealth Management office, and I

20 contacted Mr. Urbelis from there.

21 Q. Okay.  And did you consider the payment of taxes

22 on time on April 15
th

 to be an emergency or a significant

23 situation that needed to be addressed?

24 A. Yes.

25 MISS DUNN:  Nothing further, your Honor.
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 1 Thank you.

 2 THE COURT:  Mr. McGrath, anything further?

 3 MR. McGRATH:  No, your Honor, thank you.

 4 THE COURT:  Thank you.  You may step down.

 5 We'll take a ten-minute recess.

 6 (Witness Jeffrey Smith excused.) 

 7 (Brief recess at 11:50 AM.)

 8 (Court reconvened at 12:00 PM.)

 9 THE COURT:  Miss Dunn, any further witnesses?

10 MISS DUNN:  Yes, your Honor.  I call David

11 Wojeski.

12

13

14

15

16

17

18

19

20

21

22

23

24

25

BONNIE J. BUCKLEY, RPR, CRR

UNITED STATES COURT REPORTER - NDNY



WOJESKI - DIRECT - DUNN

   544

 1 DAVID M. WOJESKI, 

 2 having been duly sworn by the Clerk of the Court, was 

 3 examined and testified as follows: 

 4 THE CLERK:  This is David M. Wojeski,

 5 W-O-J-E-S-K-I.

 6 DIRECT EXAMINATION BY MISS DUNN: 

 7 Q. Good morning, Mr. Wojeski.

 8 A. Good morning.

 9 Q. Can you please tell the Court about your

10 educational background.

11 A. Sure.  I graduated from SUNY Albany in 1987 with a

12 Bachelors in accounting, went to work for Ernest & Whinney

13 in  was there until -- which became eventually Ernst &

14 Young.  Left there in  to start my own practice with a

15 partner, and I've been a partner in my own practice since

16

17 Q. Are you a certificated public accountant?

18 A. CPA.  Certificated in 1989 I think.

19 Q. Do you have any other certifications?

20 A. I think I still have certified informations

21 systems auditor certification.  That's probably it.

22 Q. Do you have any experience in forensic accounting?

23 A. Yes.  We have a separate company, actually a

24 forensic accounting company that's in our firm as well.

25 Q. Can you tell me about your firm?
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 1 A. It's a, it's a -- your typical public accounting

 2 firm.  We have roughly 30 employees in the accounting side,

 3 about 40 percent audit, 40 percent tax, and 20 percent

 4 special projects transactions work.  I'm a tax -- my

 5 expertise is in tax and transactions, mergers and

 6 acquisitions, tax planning compliance.  And we have the

 7 audit side as well.  Similar, similar to any other

 8 relatively good sized firm.

 9 Q. Okay.  And you have -- you said you have a

10 separate business concerning forensic accounting.  What is

11 that?

12 A. Forensic Accounting Services Group.

13 Q. Can you explain that?

14 A. One of my partners is a certified fraud examiner.

15 And we have -- I think the other -- I think one of our other

16 employees is also certified.  We deal with -- could be

17 anything, could be the matrimonial area, could be

18 embezzlement, could be just asset location.  It's really --

19 a lot of CPA firms may do it.  We kind of just segregated

20 the company to do solely that.  Because we have two people

21 whoa re really just focused on it.

22 Q. Okay.  And are either of those people you

23 individually?

24 A. No.

25 Q. And in your accounting firm and in your
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 1 professional experience, what involvement have you had in

 2 estate planning?

 3 A. Quite a bit.  We probably -- I probably do or

 4 involved in at least 50 trust returns a year.  We do a lot

 5 of estate planning.  So I'll help design the trusts or

 6 any -- the entire estate plan.  A lot of it is -- some of

 7 it's Medicaid, almost all of it is irrevocable trust, a few

 8 revocable which are built into the wills.  We don't -- I

 9 don't prepare trust documents, I'm not an attorney, but

10 we'll work with the attorneys in designing the whole plan.

11 Q. All right.  So you're familiar with irrevocable

12 trusts?

13 A. Yeah.

14 Q. Do you serve as trustee of any trusts?

15 A. I have I believe three.  I'm serving as one active

16 right now, co-trustee.  I've been named in a few other ones.

17 But most of them are trusts that will be funded based on

18 life insurance or when some -- generally death, but when

19 some other thing happens.  Also, some of -- one is a

20 matrimonial trust that I've been named in, but that hasn't

21 been funded yet either.

22 Q. When you became trustee of any of those other

23 trusts, were you familiar at all with the beneficiary of the

24 trusts?

25 A. Two of them I know the beneficiaries.  The one
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 1 that I'm the active trustee with now, I did not know the

 2 beneficiaries.  I do know them now.

 3 Q. All right.  Can you describe your understanding

 4 the roles of a trustee in an irrevocable trust?

 5 A. As a trustee, my role really is to make sure that

 6 the -- that I am -- that the trust's investments that I'm

 7 complying as the trustee with the intent of the trust, which

 8 relates back to the intent of the grantors.  So basically

 9 following the trust document.

10 Q. Okay.  And what are the typical powers of a

11 trustee, or limitations on those powers, if you know?

12 A. They're all different, but generally you have the

13 power to make investment decisions, you have the power to

14 determine principal and income, sometimes you have the power

15 of distribution, sometimes distribution is required.  You

16 have the power to terminate, the power to resign.  I mean,

17 it's really -- it's a very flexible document.  So they're

18 all different.

19 Q. So are you saying that the trust document governs

20 what the powers of the trustee are?

21 A. Absolutely.

22 Q. Okay.

23 MR. STOELTING:  Your Honor, just a point of

24 clarification I guess.  I didn't understand Mr. Wojeski to

25 be here as an expert witness testifying about general
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 1 practice and procedures of trusts as a general matter.  He

 2 is the trustee of the specific trust, and I assumed his

 3 evidence had to do with the specific trust.  

 4 THE COURT:  Well, we'll find out.  Please

 5 proceed.

 6 BY MISS DUNN: 

 7 Q. And Mr. Wojeski -- 

 8 MISS DUNN:  I'm sorry, was there a question

 9 pending?  Did he answer that last question?

10 THE COURT:  Why don't you just ask the next

11 question.

12 MISS DUNN:  Yeah.  Okay, thank you.

13 BY MISS DUNN: 

14 Q. And did there come a time when you were asked to

15 become the trustee of the David and Lynn Smith irrevocable

16 trust?

17 A. Yes.  You had given me a call and asked if I had

18 any trust experience and trustee experience.  When I said

19 yes, you had kind of given me the background of the case and

20 what it involved and to see if I was interested in

21 potentially taking on an engagement.  I then said possibly,

22 depending on what the trust looked like, what the powers

23 were.  And specifically from my standpoint was I wanted to

24 make sure it was extremely broad powers so that it wasn't a

25 trust that required a lot of work and had some potential for
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 1 litigation.  It could have different income beneficiaries

 2 from remainder beneficiaries.  This one did not.  It had

 3 very broad powers.  I also wanted to make sure I had the

 4 power to resign and in a quick manner.  Which it does.  That

 5 kind of satisfied those obligations.  

 6 And then I also wanted to see the tax returns to

 7 make sure that at least it looked like we had compliance

 8 issues taken care of.

 9 And the third thing was I really wanted to stay

10 out of litigation, the courtroom, and the press.  Which I

11 accomplished none of the above.

12 And I met with Mr. D'Aleo before I actually signed

13 the affidavit to accept the trustee.  And he had a roll

14 forward of the trust.  He's a CPA.  I hadn't met him

15 before...

16 Q. I'm sorry, what did you say?  He had a what?

17 A. A roll forward of the trust.  So basically he had

18 here's what the trust is funded with, here's whats come out

19 of it and here's whats gone into it.  And everything else

20 was just trust activity, investment activity.

21 Q. Okay.  Let's, let's slow down a little bit.

22 THE COURT:  You're going to have to slow

23 down.

24 A. Okay.  The -- so he had prepared a roll forward of

25 the trust.  So what had went into the trust to fund it,
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 1 which was the bank stock that we've heard of earlier, and

 2 then he had all of the withdrawals out of the trust, money

 3 that went out to wherever it went, and then deposits to the

 4 trust from wherever it came from, outside of what happened

 5 within the activity.

 6 You know, it's not -- if there's dividends being

 7 re-invested, interest being re-invested, that wasn't a

 8 concern to me.  I wanted to make sure there wasn't a lot of

 9 ancillary things going on, knowing that that probably was

10 going to be a question at some point.

11 So knowing that he had a background at PWC, was a

12 CPA, and had accounted for all of that in/out activity made

13 me comfortable that there was, you know, there was a pretty

14 clean trust.

15 Q. Okay.  So prior to meeting Mr. D'Aleo, did you

16 review the trust declaration?

17 A. Absolutely.

18 Q. Okay.  And based on your experience with the

19 trust, what was your understanding of that trust

20 declaration?

21 A. It was pretty broad and it gave me rights to

22 resign.  And there were only two income beneficiaries.  And

23 the money was really separate shares, which means it gets

24 split half and half.

25 Q. Okay.  And when you reviewed that trust
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 1 declaration, did you come to any conclusions as to whether

 2 there was anything usual or unusual about this trust

 3 declaration?

 4 A. No, not really.  I don't really know what the

 5 necessary purpose was.  It could have been for wealth

 6 transfer.  It could have been for estate planning issues.

 7 It could have been to -- you know, it's pretty broad,

 8 meaning that the same thing could have been accomplished

 9 with an outright gift to the two children, but then the two

10 children could have squandered the money.  So that's pretty

11 typical of why you would set it up that way.

12 Q. Okay.  And -- so when you met with Mr. D'Aleo, at

13 that point, did you review any documents other than the

14 trust declaration?

15 A. Yeah.  He walked me through what he did.

16 Q. What documents did you review?

17 A. The tax returns and the brokerage statements.

18 Q. And did you have any discussions with Mr. D'Aleo

19 or did you review those documents with him in any way?

20 A. Yeah.  I went through -- you know, he gave me

21 copies of all the -- I requested him to give me copies of

22 all the account statements.  I would say --

23 Q. Referring to the account statements.

24 A. The investment statements.

25 Q. Okay.  Exhibit 5, the brokerage account, is that
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 1 what you're referring to?

 2 A. Ah, the -- this binder?

 3 Q. The NFS brokerage?

 4 A. Yes.

 5 Q. Okay.

 6 A. Yeah.  I didn't look at every one of those.  I

 7 didn't check his work.  He had just kind of walked me

 8 through and said here's what happening.  And it did tie in.

 9 I did look at the trust tax returns, I did look at the tax

10 liabilities that were paid, and I did tie them back to his

11 roll forward.

12 Q. Okay.  And what was your understanding -- did you

13 reach any understanding with Mr. D'Aleo or independently as

14 to whether the taxes had been paid for the trust?

15 A. Yeah.  All the -- well, based on the IRS

16 transcript and the tax returns, the taxes had been paid,

17 with the exception of 2009.  Which is on extension, so I

18 really don't know.

19 Q. Okay.  Did you receive information that extension

20 payments had been made in this year, had been tendered in

21 April of this year?

22 A. Yeah.  Yeah, shows that.  And then they were, you

23 know, rejected.

24 Q. And in reviewing the tax returns, did you come to

25 any -- withdrawn.
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 1 In the course of your review of the trust and the

 2 transactions and the different documents that you just

 3 identified, as well as your interactions with Mr. D'Aleo,

 4 did you come to any understanding as to the manner in which

 5 the taxes had been paid for the trust during its

 6 five-plus-years existence?

 7 A. Yeah.  I believe -- I don't know if I can remember

 8 whether all of them were paid by Mr. Smith and then

 9 reimbursed and some of them were paid directly, but there

10 was probably a combination of them.

11 Q. Okay.  And in your experience with trusts, how

12 would trust taxes typically be paid?  Is there a typical

13 way?

14 A. It depends.  I mean you can -- some people set up

15 their trust to be what's called intentionally defective.

16 Which means the grantor, although they have no rights to the

17 trust, will be forced to pay the trust taxes.  Some of them

18 will be paid by the trustee.  Most of them are paid -- if

19 it's a typical irrevocable trust where there's a lot of

20 activity and you have a checking account, the trustee would

21 generally pay the taxes.  But if you have, you know, a

22 parent who or grandparent sets up a trust for a child, maybe

23 puts ten thousand shares of GE in it, and they're going to

24 allow it just to sit for the shares of GE because they're

25 very loyal to GE, there's no checking account, well, the
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 1 parent will cut the check and they'll -- they can either get

 2 reimbursed or not, it will be considered another addition to

 3 the trust.

 4 Q. All right.  And can you take a look at intervenor

 5 Exhibits 3, 10, and 11, which I believe are under the binder

 6 in front of you.  Those are -- 3 is the Smith irrevocable

 7 trust --

 8 A. Yup.

 9 Q. -- deposits chart.

10 A. I have that.

11 Q. 10 is the Smith irrevocable trust withdrawals

12 chart.  And 11 is the Smith irrevocable trust tax payments

13 chart.

14 A. I have them.

15 Q. And did you sit down and review these documents

16 with Mr. D'Aleo and discuss the trust brokerage account and

17 the payment of taxes with him?

18 A. I did.

19 Q. Did you review these documents with him?

20 A. Yes.

21 Q. And did you conduct -- I know you said you didn't

22 look at all of the backup statements.  Did you conduct any

23 kind of random review to match up any of these amounts?

24 A. Yeah.  The taxes were probably all matched up,

25 because him and I were actually discussing him.  With the
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 1 deposits, I probably looked at maybe four, I would say.  And

 2 the withdrawals...  The withdrawals probably the same thing,

 3 probably a couple, just some random statements.

 4 Q. Okay.  And in your review of the taxes and tax

 5 payments, did you have any questions remaining when you

 6 completed that review to satisfy any concerns you had about

 7 the trust taxes?

 8 A. No.  From my standpoint, I'm taking responsible

 9 from the point I've been hired.  I just wanted to make sure

10 I wasn't going to run into, you know, a nest of problems.

11 So the taxes had been paid, they had been filed.  I was fine

12 with it from that standpoint.

13 Q. Okay.  And did you independently seek to determine

14 or confirm the payment of trust taxes with any taxing

15 authorities?

16 A. Yeah.  I got the -- I called the IRS and received

17 the transcripts.  Getting them from New York State is a long

18 process.

19 Q. All right.  What did you do with respect to New

20 York State?

21 A. Called them, called a few different people, and I

22 do have some contacts there, but there's really no mechanism

23 other than a manual form which, you know, takes 60 days to

24 process.

25 Q. Okay.  And what do you understand your role to be
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 1 as a trustee under this trust?

 2 A. Manage the investments to maximize return,

 3 minimize risk, and follow the trust document with the

 4 donor's intent and on behalf of the beneficiaries.

 5 Q. All right.  And how would you go about managing

 6 investments?  Would you make investment decisions and

 7 determinations and selections of investments on your own?

 8 A. No.

 9 Q. What would you do?

10 A. I would hire an investment manager.

11 Q. All right.  What type of investment manager would

12 you hire?

13 A. Someone who has experience in managing a portfolio

14 of $4 million.

15 Q. Are you familiar with Pine Street Capital

16 Partners?

17 A. A little bit.

18 Q. All right.  Had you been familiar with it prior to

19 your involvement in this trust?

20 A. Yes.

21 Q. What's the nature of your understanding of Pine

22 Street Capital Partners?

23 A. It's a mezzanine fund subordinated debt.  I know

24 Tim Welles on a professional level.  I have actually sat

25 through a presentation of the Pine Street Capital fund, so
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 1 I'm somewhat familiar with it.

 2 Q. Do you think it's a good investment?

 3 A. I trust Tim, so I would think that it's probably

 4 a -- you know, a good investment.

 5 Q. Are there any other factors that you've considered

 6 in agreeing to be trustee of this trust or things that you

 7 need to consider going forward?

 8 A. Getting paid.

 9 Q. Well, what is your understanding of how you will

10 be paid?  Do you have an understanding?

11 A. Yeah.  We spoke about -- I generally don't work

12 off of a fee schedule that trustees would often work off of.

13 I work on an hourly basis.

14 Q. All right.  Are you familiar what a fee schedule

15 is for trustees?

16 A. Yes.  I couldn't recite it, but it would be

17 relatively high in trust.

18 Q. And your hourly rate that you've agreed upon,

19 would that -- how would that compare to the statutory fee

20 schedule for trustees?

21 A. It should be lower unless I spend an awful long

22 time in court.

23 Q. All right.  Thank you.

24 MISS DUNN:  I have nothing further, your

25 Honor.
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 1 THE COURT:  SEC?

 2 CROSS-EXAMINATION BY MR. STOELTING: 

 3 Q. Good afternoon, Mr. Wojeski.  I'm David Stoelting,

 4 I'm one of the lawyers for the SEC.  And we met yesterday I

 5 think.

 6 A. Yes.  Good afternoon.

 7 Q. Did you understand at the time that you became the

 8 trustee of the irrevocable trust, that the assets of the

 9 trust were frozen pursuant to a Court order?

10 A. I did.

11 Q. And you understood that the trust has only one

12 asset, its brokerage account?

13 A. Correct.

14 Q. And you have -- have you had any discussions with

15 anyone about what would happen to the asset of the trust if

16 the freeze was lifted?

17 A. No.

18 Q. Do you know if the asset of the trust would be

19 used to benefit David and Lynn Smith?

20 A. Not -- it couldn't directly be, if I'm the

21 trustee.

22 Q. You wouldn't allow that, would you?

23 A. Not if -- if they petitioned to receive funding,

24 no.

25 Q. Were you aware that 66,000 of trust funds prior to
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 1 the time you became trustee and prior to the time of the

 2 asset freeze, were you aware that 66,000 in trust assets was

 3 used to pay taxes of David and Lynn Smith?

 4 A. Yes.

 5 Q. How did you learn that?

 6 A. Through just the testimony.  And I think it was on

 7 John D'Aleo's roll forward as well.

 8 Q. Okay.  So did you ask Mr. D'Aleo about that

 9 transfer?

10 A. No.

11 Q. Did you form an opinion about whether that

12 transfer was consistent with the declaration of trust?

13 A. Not particularly.

14 Q. Was it a concern to you that trust assets were

15 used to pay taxes of people who were not the beneficiaries?

16 A. I thought it was an issue until I -- the trail --

17 my understanding is the trail, it went through Jeff's -- you

18 know, that Jeff requested it.  So the ultimate disposition

19 of what he does with his money would, would -- is less of a

20 concern to me as trustee.

21 Q. Well, you understood that the money that was used

22 to pay the taxes went directly from the trust account to

23 Lynn Smith's personal checking account, correct?

24 A. Mm-hmm.  Yes.

25 Q. And so if Jeff came to you and said I want you to
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 1 transfer -- I want you to wire out $66,000, assuming there

 2 was no freeze over the account, if Jeff came to you post

 3 freeze and said I want you to wire out X amount of funds to

 4 my mother's account, would you do that?

 5 A. I would probably -- he's got the authority to come

 6 and request it for the purpose he wants to request it for.

 7 I would -- as a trustee, I would tell him that any requests

 8 that he has should go through his account.  Whether he uses

 9 it to pay taxes is really not -- it's -- I don't really have

10 the authority over what he does with the money, provided

11 it's a reasonable request.

12 Q. But you have authority over what you do, right?

13 A. Sure.

14 Q. And you understand you have a fiduciary duty to

15 the trust asset, correct?

16 A. Mm-hmm.  The beneficiaries.

17 Q. And you understand that your duty to the

18 beneficiaries is to preserve that asset for their benefit,

19 correct?

20 A. Correct.

21 Q. And if the beneficiaries ask you to do something

22 with that asset that you think might not preserve that asset

23 or be in the best interests of that asset, it's your

24 fiduciary duty to refuse that request; correct --

25 A. It.
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 1 MISS DUNN:  Objection.

 2 THE COURT:  Overruled.

 3 A. It could be.  And in that case -- I mean this is a

 4 pretty simple trust in that you've got separate shares.  You

 5 have two beneficiaries who essentially have half the trust.

 6 If a beneficiary who isn't making unreasonable requests and

 7 doesn't have a history of making unreasonable requests said

 8 I would like to do this with my money and I think it's a

 9 reasonable request, you know, the form of the -- the form

10 that maybe should go directly to one of the beneficiaries

11 who then can use the money.  But if they say put it in

12 writing and say look, here's what I'm requesting you to do,

13 I would probably follow that, follow that distribution.  I

14 don't think that's a violation of the intent of the donors

15 or, or what the beneficiary would like to use the money for.

16 I certainly wouldn't accept a phone call from Mr. Smith

17 saying my taxes are due, I owe 50,000 bucks, please put

18 $50,000 in my account.  That -- I think there's a difference

19 in those two scenarios.

20 Q. Why wouldn't you do it if Mr. Smith asked you to

21 do it?

22 A. He has no right to that money.  It's, it's really

23 the kids' money.  And I, I don't know the intent of the

24 thing, but from the donor's intent, they essentially have

25 made a gift to their children.
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 1 The main reason it's probably outside -- out in a

 2 trust is so that the kids don't take it and blow it on

 3 something.  So they at least have some control from a

 4 trustee's standpoint who at least can put the brakes on it

 5 and say Jeff, I don't think it's a great idea to put a

 6 million dollars into a typewriter business, you know, or

 7 something to that extent.  So I think there's some

 8 discretion over it.  But it is really the kids' money.

 9 Q. Well, doesn't -- isn't the spirit of an

10 irrevocable trust formed by parents to benefit their

11 children?  Doesn't the word "irrevocable" mean the money is

12 not supposed to come back to benefit the parents?

13 A. The money is out of their control.  So you're

14 relying on -- I mean, Jeff does not have to -- certainly

15 doesn't have to fund his parents' taxes or do anything.

16 He -- I mean the trust can be liquidated tomorrow.  There's

17 actually a right for me to terminate the trust tomorrow and

18 issue to two two million dollar checks to the kids.

19 That's -- you know, I don't think that's the spirit of what

20 the trust is.  But I do actually have the right to do that

21 in this trust document.

22 Q. Do you think, as trustee, if Jeff made a request

23 of you to wire money for taxes, do you think you, as

24 trustee, would have a right to know whose taxes those funds

25 are going to be used for?

BONNIE J. BUCKLEY, RPR, CRR

UNITED STATES COURT REPORTER - NDNY



WOJESKI - CROSS - STOELTING

   563

 1 A. I would ask.

 2 Q. And if you don't ask, do you think Jeff has an

 3 obligation to tell you whose taxes?

 4 MISS DUNN:  Objection.

 5 THE COURT:  Overruled.

 6 A. I think he would tell me, or he wouldn't get the

 7 money probably.  From that standpoint, if it was going to go

 8 to -- I've been dating a girl for two weeks and she's got a

 9 $50,000 tax liability, that's a big difference than, you

10 know, what he may consider to be an emergency situation, he

11 needs money to loan to his parents or potentially give to

12 his parents to cover a tax issue they have at that point.

13 Q. Okay.  But your testimony is that it would be your

14 practice to make sure that he told you what the use of the

15 money was for.

16 A. I would ask.

17 Q. And I think you said that you were familiar with

18 the manner in which taxes were being paid with the trust

19 over the years --

20 A. Sure.

21 Q. -- whether it would be wire transfers into Mr. and

22 Mrs. Smith's account or whether they would just pay the

23 taxes themselves.  Do you think when -- did you also hear

24 the evidence that the trustee, Mr. Urbelis, who lives in

25 Boston, would be instructed to transfer the funds to the
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 1 account?  Do you think the trustee had an obligation to

 2 really ensure that the amount he was wiring was the same

 3 amount as the tax liability?

 4 A. Probably.  I mean, I don't know the circumstances

 5 behind it, but the numbers matched.

 6 Q. Okay.  But my question is, the trustee's fiduciary

 7 duty, doesn't the fiduciary duty of the trustee require him

 8 to actually see some evidence that the money he's wiring

 9 into the third party's account really is the actual amount

10 of the tax liability?

11 A. I would -- I mean, yes, I would probably ask the

12 CPA firm what's the tax, what do we owe in taxes.

13 Q. Well, would you want to see something, see some

14 kind of evidence, especially if you weren't wiring the money

15 to the CPA firm?

16 A. It depends on the relationship is.  I mean you

17 would have to trust your professional to give you the right

18 number.

19 Q. And you mentioned you had a significant number of

20 experiences and in your professional career with irrevocable

21 trusts?

22 A. Mm-hmm.  Yes.

23 Q. Has anyone ever asked you to establish an

24 irrevocable trust in order to shield assets from creditors?

25 A. Um, no.  I think it's consideration of whether
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 1 shielding -- I mean there's a number of reasons to do it.

 2 It could be for shielding for creditors, whether there's

 3 issues or not issues.  It could be for long term care to

 4 shield assets for long term care, expenses that may happen

 5 in the fewer.  It could be for wealth transfer.  It could be

 6 for just getting your kids money while you're still alive

 7 and seeing them use it as opposed to it happening through

 8 inheritance.  There's a number of reasons to do it.  I don't

 9 design them, attorneys do, but asset protection, I know

10 attorneys do -- you know, I know that is one of the reasons

11 that attorneys will mention it.

12 Q. And has anyone -- well, withdrawn.

13 Well, is it an appropriate use of an irrevocable

14 trust to create it in order to protect assets of a

15 fraudulent scheme?

16 A. You would have to ask an attorney that one.  I

17 wouldn't know that.

18 Q. Thank you.

19 THE COURT:  Mr. Featherstonhaugh, any

20 questions?

21 MR. FEATHERSTONHAUGH:  No questions, your

22 Honor.

23 THE COURT:  Miss Dunn, any redirect?

24 MISS DUNN:  Yes, just briefly.

25
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 1 REDIRECT EXAMINATION BY MISS DUNN: 

 2 Q. Mr. Wojeski, Mr. Stoelting asked you about how you

 3 would handle requests for distributions or requests for

 4 transfers of money for payment of taxes.  And I believe you

 5 stated you would -- if a third party asked you, you would

 6 want something in writing; was that your testimony?

 7 A. Yeah.

 8 Q. Okay.  And you also stated that if you were the

 9 trustee and one of the beneficiaries asked you for a sizable

10 amount of money, you would ask additional questions, is that

11 correct?

12 A. Correct.

13 Q. And is it your understanding that there was a

14 long-standing relationship between Tom Urbelis and the Smith

15 family?

16 A. Yes.

17 Q. So was there a level of familiarity between

18 Mr. Urbelis and Jeff Smith that you do not share with

19 Jeffrey Smith?

20 MR. STOELTING:  Objection.

21 A. Yes.

22 THE COURT:  Overruled.

23 BY MISS DUNN: 

24 Q. And when did you first meet David Smith?

25 A. Probably two weeks ago, I went down to meet with
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 1 Mr. D'Aleo.

 2 Q. All right.  Was that in my office?

 3 A. Yes.

 4 Q. All right.  And you testified that you -- when did

 5 you first meet Jeffrey Smith?

 6 A. Wednesday.

 7 Q. Okay.  So you don't have that familiarity with

 8 Jeffrey Smith or David Smith that Mr. Urbelis had with them?

 9 A. Correct.

10 Q. Would that be the reason you would require

11 additional information?

12 A. Yeah.  I, I think you need to be comfortable with

13 who you're dealing with.  I certainly -- you know, the trust

14 I'm involved with now, I know the beneficiaries much greater

15 and I knew the donor quite well.

16 MISS DUNN:  Thank you.

17 THE COURT:  Anything else, Mr. Stoelting?

18 MR. STOELTING:  No, your Honor.

19 THE COURT:  All right.  Thank you.  You may

20 step down.  

21 (Witness David Wojeski excused.) 

22 MISS DUNN:  The Intervenor rests, your Honor.

23 THE COURT:  Any rebuttal?

24 MR. STOELTING:  No rebuttal from plaintiff,

25 your Honor.
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 1 THE COURT:  All right.  The proof is closed.

 2 We need to address the issue of the exhibits in evidence.

 3 The SEC is offering which numbered exhibits?

 4 MR. McGRATH:  Your Honor, there's a copy for

 5 the Court of all our exhibits right here (indicating).

 6 There's Plaintiff's 1 to 131.

 7 THE COURT:  All right.  Mr. Featherstonhaugh,

 8 to which, if any, of those exhibits do you object?  

 9 MR. FEATHERSTONHAUGH:  If I had thought I was

10 going to have to tell you before lunch, I would have made a

11 list, but there are four of them.  Actually maybe plaintiff

12 can help me find them.  There were four.  There were four

13 declarations.

14 MR. STOELTING:  Okay.

15 MR. FEATHERSTONHAUGH:  I don't have the

16 numbers.

17 MISS DUNN:  Your Honor, while they are

18 conferring, would the Court excuse Mr. Wojeski from further

19 attendance?  He has a prior commitment.

20 THE COURT:  Yes.

21 MISS DUNN:  Thank you.

22 (Pause.) 

23 MR. FEATHERSTONHAUGH:  Your Honor,

24 Plaintiff's Exhibit 121, 122 and 123, I would object to

25 their admission.  Your Honor may recall that right at the
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 1 beginning of this case, your Honor allowed me to depose Miss

 2 Mehraban about some witnesses who she had met with.  And in

 3 that deposition, the deposition record, which is back, she

 4 indicated she was asked if any witness statements had been

 5 made, any declarations, and so on.  She said they had not.

 6 These witness statements were, apparently, prepared on

 7 June 7, a day before this hearing started.  They are

 8 out-of-court declarations to which the defendants have had

 9 and will have --

10 THE COURT:  Is your -- is the ground for your

11 objection hearsay?

12 MR. FEATHERSTONHAUGH:  Yes.

13 THE COURT:  Why isn't hearsay admissible?

14 MR. FEATHERSTONHAUGH:  Well, in this kind of

15 a hearing, some degree of hearsay is admissible.  These are

16 not only not admissible because I don't -- they didn't even

17 offer a witness to say they're genuine.  They are irrelevant

18 to any of the issues in this trial.

19 THE COURT:  Aren't they --

20 MR. FEATHERSTONHAUGH:  Now, I understand it's

21 a court trial and the Court will weigh -- give it whatever

22 weight it is, but I do think they're inadmissible.

23 THE COURT:  Well, relevance is an additional

24 grounds.  The SEC, I think, has to show likelihood of

25 success on the merits of the claim still against David Smith
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 1 and Timothy McGinn, among others.  Aren't they relevant to

 2 that issue?

 3 MR. FEATHERSTONHAUGH:  They don't appear to

 4 me to be relevant to that issue, but your Honor will be the

 5 ultimate decider.

 6 THE COURT:  All right.

 7 MR. FEATHERSTONHAUGH:  I also would like to

 8 object to the exhibit offered this morning.

 9 THE COURT:  Is that 131?

10 MR. FEATHERSTONHAUGH:  Yes, it is 131.

11 THE COURT:  Is that the Court document

12 involving Ian Meyers?  

13 MR. FEATHERSTONHAUGH:  Yes.

14 THE COURT:  Okay.

15 MR. FEATHERSTONHAUGH:  And in the event it

16 should be admitted and even in the event that it isn't, it

17 is my understanding -- perhaps Mr. McGrath can help us out

18 here, he seems to have looked into this I guess.  It's my

19 understanding, and I think the Court can take judicial

20 notice of this, and I've attempted by way of a phone call to

21 acquire a document, which maybe I can introduce after lunch,

22 if we haven't finished.  It's my understanding that that

23 case was settled approximately two years after it was filed

24 for no money and with a letter of apology from the

25 plaintiff.  Which seems to me to be something that might be
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 1 of some interest to the Court.

 2 THE COURT:  Miss Dunn, what objection -- to

 3 what exhibits do you object, if any?

 4 MISS DUNN:  I join in Mr. Featherstonhaugh's

 5 objections concerning the declaration.  My additional

 6 objection to Plaintiff's Exhibit 131 is that it was

 7 proffered for the purpose of refreshing the witness'

 8 recollection, which is not a basis for admitting the

 9 document, when, in fact, he testified he had never seen it

10 and was not aware of the lawsuit.  So I don't even think

11 there's a foundation from a very basic standpoint of

12 offering it.  And if it is offered, then certainly -- and

13 I'm not aware of the additional information of this

14 document, I don't know what it is, but in the interest of

15 completeness, if the resolution of this purported lawsuit

16 exists, then that ought to be information considered

17 contemporaneously with it.  But I object strongly to it

18 being admitted, because there has been no foundation for it.

19 THE COURT:  All right.  Any other objections.

20 MISS DUNN:  No, thank you.

21 THE COURT:  All right.  As to the objections

22 to Exhibits 121, 122, and 123, the objections are overruled.

23 Hearsay is admissible in this hearing.  The objections go to

24 the weight, not to the admissibility, and since it is a --

25 since there's not a jury present, I feel confident I can
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 1 determine the appropriate weight to be accorded those.

 2 Mr. Stoelting or Mr. McGrath, what's your

 3 position on Exhibit 131?

 4 MR. STOELTING:  Your Honor, it's a pleading

 5 filed in a court proceeding, obviously.  And it -- you know,

 6 I think it can be recognized by the Court as a public record

 7 and accept it for whatever weight it takes.  But if they

 8 want to admit any document showing the resolution, showing

 9 that no money was paid, I certainly have no objection to

10 that.

11 THE COURT:  Well, it was only used to refresh

12 the recollection of the witness, and he did not recognize it

13 and his recollection was not refreshed in this proceeding.

14 It was used in this proceeding for that purpose.

15 MR. STOELTING:  That's correct.  And there's

16 really no witness that looked at it and authenticated it,

17 but I think the Court has its own power to look at it and

18 see it as a court document and give it whatever weight it

19 chooses.  If they want to show it was settled for no money,

20 I have no objection to them putting that in.

21 THE COURT:  All right.  The objection is

22 Exhibit 131 is sustained.  The document in this proceeding,

23 there is no foundation for it.  And -- well, there's no

24 foundation for it.  It's not authenticated.  Your objection

25 is sustained.  Therefore, Plaintiff's Exhibit's 1 through
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 1 130 are received in evidence.

 2 Mr. Featherstonhaugh -- Mr. Koenig, did you

 3 want to be heard?

 4 MR. KOENIG:  Yes, your Honor, there's one

 5 document I would like to bring to the Court's attention.  I

 6 may have to talk to Mr. Stoelting about in terms of the

 7 substantive purposes.  Document 117.  It's a deed from --

 8 it's a deed involving the McGinn house.  And it's unclear

 9 why the SEC is offering it now because there's something in

10 the brief that maybe Mr. Stoelting and I could talk about

11 and it may become a substantive issue.  I'm not sure what

12 purpose it's having in this proceeding.  And I can elaborate

13 now if the Court would like.

14 THE COURT:  Is this the 2009 transfer or some

15 prior transfer?

16 MR. KOENIG:  It's the 2009.

17 THE COURT:  Well, there was reference to it

18 in the testimony.

19 MR. KOENIG:  Well, there was, but there's

20 something in their brief.  And this is why it requires

21 further conversation with us before we bring it to the

22 court's attention.  But there's something in the SEC's brief

23 on this issue.

24 THE COURT:  There's something or nothing?

25 MR. KOENIG:  Something.
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 1 THE COURT:  Oh.

 2 MR. KOENIG:  In the SEC's brief on this

 3 issue.  The house is not part of the hearing.  It's not part

 4 of their TRO.  The SEC is taking the position in

 5 conservations with me that the house should be a frozen

 6 asset, because they believe, at least they articulated to

 7 me, and correct me if I'm wrong, Mr. Stoelting, but we had

 8 conversations about this, that somehow this was a fraudulent

 9 conveyance.  But there's nothing before the Court,

10 Mrs. McGinn is not a party to the Court to this proceeding.

11 So I don't know if they're -- what they're seeking to do

12 with the house other than this one line in their brief on

13 page -- I think it's page 8 or 9.

14 THE COURT:  Well, I think in this proceeding,

15 the relevance they proffered is that in 2009 both Mr. Smith

16 and Mr. McGinn took certain steps to transfer assets from

17 either joint or their own names into their wive's name, and

18 that this was some evidence that Mr. McGinn, as well as

19 Mr. Smith, took those steps.  If there's other relevance to

20 it, somebody's going to have to explain it to me.

21 MR. KOENIG:  That's what I'm getting to.

22 Based on what's in their brief, I think they might try to

23 say at some point on its face this should be part of the

24 freeze.  But I don't see it that way but I don't know

25 because their memo mentions it but it's not an asset that's
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 1 under the Court's consideration right now.  And I just want

 2 to be sure if they're going to try to do it --  (crosstalk.)

 3 THE COURT:  Are you including that as part of

 4 the motion here?

 5 MR. STOELTING:  Your Honor, I've made it no

 6 secret.  I told Mr. Koenig numerous times that we view that

 7 transfer as fraudulent and that the house is absolutely an

 8 asset of Mr. McGinn.  

 9 And the Court will notice that I had Nancy

10 McGinn on our witness list for this hearing, and our

11 intention was to call Mrs. McGinn and subpoena and compel

12 her attendance in order to explain that transfer.  And

13 Mr. Koenig came to me and called me and said I'm not going

14 to accept this subpoena, but if you don't try to call her to

15 the hearing, we won't dispute the authenticity of the deed

16 transfer.  So I'm really surprised to hear this right now.

17 MR. KOENIG:  That's correct.

18 MR. STOELTING:  I'm going to call Nancy

19 McGinn to testify about --

20 MR. KOENIG:  I'm not questioning the

21 authenticity of the deed, your Honor.  That's why I said I

22 don't object to the admissibility of the deed.  But, first

23 of all, Mr. Stoelting could have subpoenaed Nancy McGinn.  I

24 was not authorized to accept service for her.  And it's true

25 he made no secret to me that he believes it's a fraudulent
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 1 conveyance.  Nowhere in any of the SEC's papers, in their

 2 complaint, the TRO, anything submitted to the Court have

 3 they properly brought that piece of property to the Court's

 4 attention.  It's not properly a part of this proceeding.

 5 THE COURT:  Well, we can deal with that,

 6 we're not going to resolve that now.  This is only as to the

 7 admissibility of 117.  It's been authenticated.  And Exhibit

 8 117 will be admitted.  If there's other relief that either

 9 you or the SEC seeks with respect to that particular

10 property, we can address that at a later time.

11 MR. KOENIG:  That's all I was seeking, your

12 Honor.  Thank you.

13 THE COURT:  I believe that addresses the

14 SEC's exhibits.

15 As to the Relief Defendant Exhibits, which

16 ones do you have, Mr. Featherstonhaugh?

17 MR. FEATHERSTONHAUGH:  I am offering all of

18 the Relief Defendant's Exhibits 1 through 15.

19 THE COURT:  Miss Dunn, any objection to

20 those?

21 MISS DUNN:  No.

22 THE COURT:  Mr. Stoelting or Mr. McGrath, any

23 objections to any of those exhibits?

24 MR. STOELTING:  No objection.

25 THE COURT:  All right.  Relieve Defendant's
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 1 Exhibits 1 through 15 are received in evidence.

 2 And Miss Dunn, which of the intervenor's

 3 Exhibits do you offer in evidence?

 4 MISS DUNN:  I move in Intervenor's Exhibits 1

 5 through 15 into evidence at this time.

 6 THE COURT:  Any objection,

 7 Mr. Featherstonhaugh?

 8 MR. FEATHERSTONHAUGH:  No objection, your

 9 Honor.

10 THE COURT:  Mr. Stoelting or Mr. McGrath, any

11 objections?

12 MR. STOELTING:  We don't have any objection

13 to the Relief Defendant's Exhibits.

14 THE COURT:  These are the Intervenor's

15 exhibits.

16 MR. STOELTING:  We have no objection to the

17 Intervenor's Exhibits.  I'm sorry.

18 THE COURT:  All right.  Intervenor's Exhibits

19 1 through 15 are received in evidence.

20 MR. STOELTING:  Your Honor, can I just raise

21 a point with regard to some of the exhibits that Mr. McGrath

22 included when he was examining Miss Daniello.  It was a pile

23 of backup, it was Exhibit 69.  And it was provided to the

24 counsel and it was identified as 69A.  Was there a 69B?  No

25 just 69A.  And I think our intention was to include 69A
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 1 which was the backup.

 2 THE COURT:  I understood everything between 1

 3 and 130 to be included and admitted.

 4 MR. STOELTING:  Okay.  Thank you.

 5 THE COURT:  Now, as to briefing on adverse

 6 inferences, my intent is that the issue be briefed first by

 7 the SEC since you seek the adverse inferences from the

 8 invocation of the Fifth Amendment privilege by Mr. McGinn

 9 and Mr. Smith, and that in your pleadings, you identify what

10 adverse inferences you ask the Court to draw as to which

11 issue is pending in this proceeding and as to which parties.

12 That I will give additional time to the relief defendant and

13 the intervenor to respond.  No reply brief will be necessary

14 absent approval from the Court.  How long does the SEC need?

15 MR. STOELTING:  Next Wednesday we could

16 provide a brief.

17 THE COURT:  That's the 16
th

 I believe.

18 MR. McGRATH:  Yeah, I think so, your Honor.

19 THE CLERK:  Yes.

20 THE COURT:  And Mr. Featherstonhaugh and Miss

21 Dunn, how long do you need?

22 MR. FEATHERSTONHAUGH:  Your Honor, if they

23 will -- are going to file -- if the Court is going to allow

24 them to file a brief on Wednesday, we will file our brief on

25 Thursday.  I would urge the Court --
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 1 THE COURT:  The 17
th

?

 2 MR. FEATHERSTONHAUGH:  Yes.

 3 THE COURT:  Okay.

 4 MR. FEATHERSTONHAUGH:  I would urge the Court

 5 to ask them to file their brief on Monday.  We've looked at

 6 the issue, it's pretty straight forward, and my client at

 7 least now for six weeks has been totally without access to

 8 any funds, in spite of the fact that the SEC has not even

 9 alleged a claim to about 60 percent of those funds.  But we

10 are -- we need to get a resolution on this case.

11 THE COURT:  All right.  Miss Dunn, is the

12 17
th

 agreeable to you or do you need additional time?

13 MISS DUNN:  Your Honor, I got up at 5:00 this

14 morning to write this letter brief on this issue because I

15 was under the impression that we were all going to be

16 briefing it for you today.

17 THE COURT:  I thought I was pretty clear in

18 describing what I anticipated.

19 MISS DUNN:  Okay.  So that, that was my

20 mistake.  So I don't really need much time.  I also agree

21 with the law the Second Circuit is pretty clear.  It's

22 really how you apply it.  I would also support shortening

23 the SEC's time to file.

24 THE COURT:  I don't find five calendar days

25 from today for submission of the brief unreasonable.  So the
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 1 SEC's brief is due the 16
th

, by agreement, and the other

 2 parties, the Intervenor and the relief defendant's briefs

 3 are due the 17
th

.

 4 All right.  With that, is there any other

 5 issues we need to address?  I know the parties would like to

 6 make some argument, and I would like to hear it, but I

 7 propose that we take a luncheon recess.

 8 MISS DUNN:  May I make a request that the

 9 briefs be filed on the 16
th

 sometime before the close of

10 business?  Just because the electronic filing allows it

11 right until midnight.  And in turning around the next day, I

12 would like to have it during the business day, if that's

13 possible.

14 THE COURT:  Well, I'm going to leave it at

15 the 16
th

.  But yours will be the 18
th

.  If you want to

16 file it on the 17
th

, all the better.  I'll just give you

17 an additional day.

18 1:45 for closing arguments.  Any objections?

19 Is that agreeable?

20 All right.  See you at 1:45.

21 THE CLERK:  Court stands in recess.

22 (Lunch recess at 12:45 PM.)

23 (Court reconvened at 1:45 PM.)

24 THE COURT:  For the SEC?

25 MR. STOELTING:  Thank you, your Honor.  And,

BONNIE J. BUCKLEY, RPR, CRR

UNITED STATES COURT REPORTER - NDNY



SEC CLOSING STATEMENT - STOELTING

   581

 1 first of all, I would like to thank your Honor for your

 2 attention during the past few days.  I think the hearing has

 3 gone on more than we initially expected but we do appreciate

 4 the Court's indulgence.

 5 First of all, the defendants, actually all

 6 defendants, including Mr. McGinn and Mr. Smith, have

 7 consented to the relief in the draft preliminary -- proposed

 8 preliminary injunction order that's before the Court.  And

 9 Mr. Brown, the receiver, has consented on behalf of the

10 relief -- of the entity defendants.  So I just wanted to

11 note that.  The only parties, therefore, contesting the

12 entry of the proposed order are the relief defendant and the

13 trustee.

14 And the reason we're here, really, is because

15 of the $6 million in those two accounts and the significance

16 of those funds.  We heard the receiver testify as to the

17 amount of money that he found in the coffers of McGinn,

18 Smith when he was appointed receiver on April 20
th

.  Less

19 than $500,000 remain in the accounts, even though upwards of

20 a hundred fifty million dollars was raised in the various

21 offerings from 2003, up until, indeed, the moment of the

22 filing of this case.  And we heard the evidence of even

23 after the filing of this case of Mr. McGinn's son trying to

24 get the receiver to file a Reg D Form so they could continue

25 with yet another fraudulent offering.  So after all that
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 1 money raised, more than a hundred million dollars, after the

 2 returns to investors, the losses are well above $80 million.

 3 Just a staggering volume of losses, investor losses.  And

 4 the suffering of those investors is considerable.

 5 Unfortunately, the amount of money remaining is a pittance.

 6 The $6 million that we're fighting over here over these last

 7 three days may be the only significant asset that can go

 8 toward those investors.

 9 Plaintiff has made an overwhelming cause --

10 an overwhelming showing of likelihood of success on the

11 merits.  The Exhibits 1 to 130 that have been received into

12 evidence clearly show a significant investment fraud at

13 McGinn, Smith & Co. Inc., from September 2003 up until the

14 filing of the complaint.  The Maya declaration, Plaintiff's

15 Exhibit 70, tracks the money that came in, how it was used,

16 and the misuse of investor funds, the internal loans to

17 Mr. McGinn and Mr. Smith that went undisclosed and the use

18 of those funds and how it was inconsistent with the

19 representations that were made to investors.

20 THE COURT:  I think I understand the SEC's

21 position with respect to likelihood of success on the

22 merits.  Let's begin with the relief defendant, however.

23 What do you believe you need to prove and how do you believe

24 you've proved it?

25 MR. STOELTING:  For the relief defendant, we
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 1 have to show that they received ill gotten gains, which is

 2 plainly shown through the bank records and that they have no

 3 rightful right to receive those fund.  And let me just

 4 address the two accounts first which are at issue.

 5 The stock account.  And if you look at -- I

 6 think the way to look at this stock account and the trust

 7 account is as sort of it's all communal marital property.

 8 David Smith and Lynn Smith accumulated about $6 million that

 9 was in the stock account by the Year 2000.  That started off

10 with about 10,000 from Lynn Smith's inheritance.  By the

11 Year 2000, that amount was $6 million.  And that really

12 represented all of their joint marital property, the money

13 in that stock account.  And then they took the 6 million and

14 broke it apart into two bits.  Four million went into the

15 trust.  And the timing of that creation of the trust account

16 is critical, because the evidence with regard to the fraud

17 shows that it began in September 2003, with the First

18 Independent offering.  And then the second offering began in

19 January 2004.  So by the time the trust was created in

20 August 2004, tens of millions of dollars had already been

21 made to investors, that money was already being used in ways

22 inconsistent.  So the fraud was well underway when the trust

23 account was created.

24 The stock account was clearly used to benefit

25 David McGinn -- or Tim -- or David Smith and his business
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 1 from the beginning.  Mrs. Smith testified that she allowed

 2 the account to be used as a financing arm of the broker

 3 dealer.  And if you look at Plaintiff's 126, which is the

 4 letters of authorization, which go from 2000 up until 2009,

 5 which Mr. McQuade testified he kept in his desk and they

 6 would be replenished every once in a while, signed the

 7 letters of authorization by Mrs. Smith, given over to

 8 Mr. Smith.  And really, when she did that, she relinquished

 9 control of the account and allowed it to be used however

10 Mr. Smith liked.  And he used it for his business, he used

11 the stock account to make loans that were critical for his

12 business, and it was really jointly used by them and used by

13 him and incorporated and became part of the broker dealer

14 and a critical part of the broker dealer's operation.

15 If you look at those letters of

16 authorization, each of them is for a specific amount.  And

17 if you add them all up, I believe it's well over

18 $20 million, the total amount of those letters of

19 authorization.

20 If you look at Plaintiff's 81, which is

21 internal McGinn, Smith e-mails, noting specific transfers

22 during 2009, February, March, two in May, June three

23 transfers, in and out of the stock account, directed by

24 Mr. Smith.  July, August, October, December.  And in

25 December, Mr. McGinn participates in it and directs the
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 1 transfer of $15,000 to him.  In and out of the stock

 2 account, mostly out.

 3 And I think as -- in terms of the law,

 4 Mr. Smith's control over that account and his ability to use

 5 it for his own purposes shows his control and the fact that

 6 it was used jointly by them shows that it's a joint marital

 7 asset, and, therefore, should be subject to the freeze.  The

 8 fact that they lived off -- Mrs. Smith testified they lived

 9 off Mr. Smith's earnings from the brokerage business, that

10 allowed them to keep a stock account, which ostensibly was

11 in Mr. Smith's name, free to use for these joint purposes.

12 The assets that were purchased with the stock account funds

13 were joint assets.  The three houses they bought in Clifton

14 Park and Rolling Brook Drive, those were joint assets.  The

15 children's college education, that was a joint

16 responsibility of the parents that was used out of -- that

17 was paid out of the stock account.  So the stock account

18 really became part of the brokerage business and, therefore,

19 is subject to the freeze as an asset of Mr. Smith's.

20 THE COURT:  Is it -- is the contention that

21 Mr. Smith was somehow inequitable or beneficial or some

22 other description owner of the stock account?

23 MR. STOELTING:  Yes.

24 THE COURT:  When do you contend he became

25 such an owner?
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 1 MR. STOELTING:  Well, you know, Mrs. Smith's

 2 own declaration and her deposition said that at least 15

 3 years it had been essentially an asset of the broker dealer.

 4 In her declaration she said, I have made -- she was -- I was

 5 asking about the loan that she made of $366,000 to TDMM

 6 Cable, which by the way was signed by Mr. McGinn on behalf

 7 of TDMM Cable, she said, I have made similar loans to

 8 provide bridge financing to facilitate closing of various

 9 transactions.  There's the $6 million loan to Integrated

10 Alarm Services, there's the $2 million loan to First

11 Independent, which is Plaintiff's 130.  At least for 15

12 years that account had been dominated and used by David

13 Smith for his business.  The letters of authorization that

14 we have, the oldest one is 2000, but Mrs. Smith seemed to

15 suggest that they went back farther than that.  When she

16 signed those letters of authorization and gave them over to

17 Mr. Smith, they could be used for any purpose.  She really

18 was surrendering control of the account and the money in

19 that account to him.

20 THE COURT:  Did she do so, on this record, as

21 to Mr. Smith because he was her husband or because he was

22 her broker?

23 MR. STOELTING:  Oh, it was because he was her

24 husband and because they jointly used it and they jointly

25 used it for the benefit of themselves as a married couple.

BONNIE J. BUCKLEY, RPR, CRR

UNITED STATES COURT REPORTER - NDNY



SEC CLOSING STATEMENT - STOELTING

   587

 1 The account was part of their joint marital assets, and the

 2 fact that they chose to keep the bulk of it -- they didn't

 3 have IRAs really, they didn't put the money in savings

 4 bonds.  What they did with it was they stuck it all into

 5 Lynn's stock account and they used it to buy marital assets,

 6 and it was a joint account from which they both received

 7 substantial business, both business and professional.

 8 Mrs. Smith was clear it was a very substantial benefit to

 9 her husband she was extending.  And it, you know, clearly

10 also benefited their marriage and was used jointly by them.

11 The fact that it was in her name really doesn't affect the

12 way it was used as a joint asset.  And then the -- you know,

13 his control over the account essentially makes Mr. Smith the

14 beneficial owner.  His ability to take those letters of

15 authorization and use them --

16 THE COURT:  Is there a difference between

17 beneficial owner and equitable owner?

18 MR. STOELTING:  I think beneficial owner

19 is -- seems to be a more accurate term, and I'm not sure

20 there's -- what the difference would be, but his ability to

21 direct where the funds go...

22 THE COURT:  Well, in the Second Circuit case

23 cited by the Intervenor, Vebeliunas, they speak in terms of

24 an equitable ownership and what must be proven for that.  I

25 don't know if you're familiar with the case, but my question
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 1 is, are we talking about the same thing or are they two

 2 different concepts?

 3 MR. STOELTING:  What we cite in our brief is

 4 -- I think courts use them kind of interchangeably,

 5 beneficial or equitable ownership.  And we cited cases in

 6 our brief the ability to control an account and to direct

 7 what happens to it means you have beneficial ownership over

 8 it.

 9 And, you know, I think it's important to

10 remember too that the relief we're seeking here is not --

11 we're not seizing the account, we're not taking the account

12 away completely, we're just talking about a preliminary

13 freeze over the account for the duration of the case just to

14 preserve the status quo until the case is over.

15 The you are Belliss case I think --

16 THE COURT:  If Mr. Smith and Mrs. Smith, if

17 it is found that they jointly shared ownership of the stock

18 account and in the end the SEC prevails in this case, is the

19 entire amount of the stock fund forfeitable for the benefit

20 of the investors?

21 MR. STOELTING:  I think it depends on what

22 the amount of the judgment that we receive is.  Assuming we

23 receive a judgment --

24 THE COURT:  Let's assume it's the $80 million

25 that you contend is the maximum amount.
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 1 MR. STOELTING:  All right.  If we received a

 2 judgment for 80 million, we can certainly look to the

 3 entirety of that stock account.

 4 THE COURT:  Okay.

 5 MR. STOELTING:  Because I believe under New

 6 York law a joint account is jointly held by the owners of

 7 the account because one person can remove a hundred percent

 8 of the assets at any time.

 9 The other point on the account is -- on the

10 stock account, I want to address the trust account a little

11 more extensively in a moment, is that Lynn Smith really

12 received the significant fraudulent proceeds into that

13 account.  Certainly in 2009, when the -- when they and

14 Mr. McGinn started the process of moving assets around and,

15 you know, there's Plaintiff's Exhibit 77, which is the David

16 Smith e-mail to Timothy McGinn where he says, Lynn and I

17 have to shift money around, we're going to go meet with

18 Mr. Finn and he'll tell us how to do that, there was a

19 substantial transfer from, I believe it was the QTIP trust

20 that had been in Mr. Smith's name, that was then transferred

21 to Lynn Smith's stock account and never moved out even

22 though Mr. Finn had advised her to move it out.  The Vero

23 Beach house, which is a joint -- was a joint asset of theirs

24 and even those Mr. Finn advised them that it was better to

25 keep it jointly held, they nevertheless moved it into Lynn's
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 1 name.  There was the checking account, which in July 2009 --

 2 and just to put a context on this, the e-mails that were

 3 flying around McGinn, Smith in 2009 are quite revealing.

 4 While all those assets transfers were going on, February 25,

 5 2009, this is appendix Plaintiff's Exhibit 67, at 136,

 6 Mr. Livingston e-mailed David Smith saying, in our many

 7 conversations over the last year I came to understand the

 8 depths to which the firm has sunk relative to its revenue.

 9 Decisions here have been made over the last year I had zero

10 say in that I would rather not put in an e-mail but that put

11 me at risk.  There's an e-mail on April 7, 2009, Plaintiff's

12 67, at 204, e-mail to McGinn and Smith from one of their

13 brokers, Mr. Lex (phonetic), saying I just got off the phone

14 with an investor who's been calling for almost two months to

15 get his TDMM redemption.  He is one of the many people who

16 refer to our deals as a Ponzi scheme.  And there's numerous

17 other e-mails of that nature.  So as those e-mails are being

18 received by Mr. McGinn and Mr. Smith, they're moving assets

19 into their spouse's name and some of those assets end up in

20 the stock account.  The Capital Center Credit stock,

21 $326,000 moved into Lynn Smith's stock account.  So that's

22 the argument on that.  It's really sort of a two, sort of

23 two layers to the stock account argument which are -- I mean

24 it seems apparent that it was just a joint marital assets,

25 it benefited both of them, it was used by Mr. Smith for his
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 1 own business purposes.  He -- whenever he was doing a deal,

 2 he would look to the stock account to close the deal.

 3 Mrs. Smith allowed it to be used without question.  She only

 4 dealt with Mr. Smith.  He could make the transfers happen at

 5 the drop of a hat.  And it allowed all these deals to

 6 happen.  Maybe we wouldn't have had a fraudulent scheme of

 7 this scope if Mrs. Smith had just said no to her husband at

 8 some point.  

 9 (Court reporter interruption at 2:01 PM.) 

10 THE COURT:  I'm sorry, go ahead, Mr.

11 Stoelting.

12 MR. STOELTING:  I just want to talk about the

13 evidence regarding the trust account for a moment.  

14 I think the only conclusion to reach from the

15 evidence is that this account was created to shield assets

16 after the fraud was well under way.  The allegation is

17 supported by the Maya declaration.  Certainly, the

18 allegation in the complaint is that the first of the four

19 funds began in September 2003.  Almost immediately they

20 began -- they were invested in companies affiliated or

21 connected to McGinn and Smith, contrary to the express terms

22 of the PPM.

23 In August '04, seemingly out of the blue,

24 because the beneficiaries testified today that it caught

25 them by surprise that suddenly their parents had created a
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 1 trust for their benefit of $4 million, which represents

 2 almost three-quarters of their net worth, suddenly

 3 transferred to their children who had never before heard of

 4 the idea and, indeed, were not even told of it for four

 5 months.  It was created on August 4th, and it wasn't until

 6 Thanksgiving that they got around to even telling them that

 7 it had been created for their benefit.  

 8 The trust, in addition to the timing of it

 9 which suggests a fraudulent intent, the way it was handled

10 and all of the evidence relating to the trust, shows that

11 David Smith dominated and controlled every single thing that

12 happened.  There wasn't one thing that ever happened to that

13 trust that David Smith didn't direct and control.

14 THE COURT:  Do you see any distinction

15 between David Smith as the grantor and David Smith as the

16 broker?

17 MR. STOELTING:  Well, as the grantor, he knew

18 that he couldn't control the trust and he could not do the

19 things he was doing.

20 THE COURT:  Doesn't that depend on a finding

21 that the trustee, Mr. Urbelis, was under the control of Mr.

22 Smith?

23 MR. STOELTING:  Well, the evidence certainly

24 shows that he was under the control of Mr. Smith.

25 THE COURT:  Doesn't it depend on that
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 1 finding?

 2 MR. STOELTING:  Well, I think that the

 3 finding is supported by the evidence.  If you find that Mr.

 4 Urbelis was a completely independent trustee and exercised 

 5 his own independence, I think it's a different, it's a 

 6 different outcome.  But there's certainly no evidence to 

 7 that, and I'll get through some of Mr. Urbelis' -- 

 8 THE COURT:  There seems to be two arguments

 9 here.  One is that the stock account from which the trust

10 was created was a joint asset of Mr. and Mrs. Smith as of

11 August 2004 and, therefore, the creation of the trust was

12 the proceeds of (inaudible) and so forth.  Is that correct,

13 that's the first theory?

14 MR. STOELTING:  Well, with regard to the

15 trust?

16 THE COURT:  Yes.

17 MR. STOELTING:  I think that certainly is the

18 evidence; that it was used -- the joint funds were used to

19 fund the trust.  And that's certainly proven by the fact

20 that David Smith --

21 THE COURT:  If -- let me -- if the joint

22 funds were used to fund the trust, is that sufficient for

23 the trust to be frozen and seized if you prevail for the

24 benefit of the investors?  Is that alone sufficient?

25 MR. STOELTING:  Well, I think it does show --
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 1 it would justify freezing it because it was joint funds that

 2 went into it.  When it becomes a trust, I think they become

 3 joint funds, and in some -- they become trust funds, I'm

 4 sorry, and then we have to look at how the trust operated

 5 and why it was created.  But certainly I would point out

 6 that they were joint-- 

 7 THE COURT:  I'm not sure what the answer to

 8 the question was.  Forget how the trust was treated or

 9 created.  We'll talk about that in a minute.  If it was a

10 joint asset separated into a trust, can it be seized?

11 MR. STOELTING:  I think in this circumstance

12 yes, because it was a joint asset that was subject to

13 creditors that was fraudulently put into the trust during a

14 fraudulent scheme to shield it from, to shield it from

15 creditors.

16 THE COURT:  All right.  As to how the trust

17 was handled, the Intervenor cites the Second Circuit's

18 decision in Vebeliunas.  And I haven't seen in your papers

19 where you address that case.  What's your position as to

20 Vebeliunas and whether or not that controls as to how this

21 was treated?

22 MR. STOELTING:  Well, I think Vebeliunas is

23 just a different situation, because I think that decision

24 says that under those facts there was not an intent to

25 shield money from creditors.  I have it ... I mean it says
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 1 in the Second Circuit's opinion, there are no allegations in

 2 the instant case that the irrevocable Vart trust was used to

 3 conceal assets from creditors.  And here, that is -- I think

 4 that is what the evidence shows.

 5 THE COURT:  All right.  You're going -- what

 6 is the evidence that you believe shows that in August 2004,

 7 the Smiths created the trust to shield it from creditors?

 8 MR. STOELTING:  Well, because -- a few

 9 things, your Honor.  One is just the fact the evidence

10 showing that the fraudulent scheme began in September 2003

11 and was well underway and David Smith was directing that

12 scheme.  Two, is that there seems to have been no prior plan

13 to create a trust.  The beneficiaries said that they had

14 never heard of the idea -- or Mr. Jeff Smith said he had

15 never been told of any plan to create a trust.  Mrs. Smith

16 had never talked of any longstanding plan to create a trust.

17 It seems to, you know, have suddenly developed around

18 August 2004.  It seems like if you had this money, they had

19 that $6 million sitting in the stock account for many years,

20 it seems like if there was some plan to create a trust,

21 someone would have been told about it before.  And then

22 there's also just the kind of common sense view of why.  You

23 have $6 million, why break off -- give four million to your

24 kids when you're, you know, I guess mid 50s and your

25 children are in their late 20s.
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 1 THE COURT:  Well, one reason that it seems to

 2 arise from the evidence is the tax benefit.  Why wasn't that

 3 sufficient?

 4 MR. STOELTING:  Well, there's no evidence as

 5 to the timing.  The tax benefit could have been achieved

 6 three years before, before the fraud started.

 7 THE COURT:  What difference does the -- you

 8 say the absence of longstanding planning; they could have

 9 done it earlier; they could have done it later.  The

10 evidence on the record appears to be that at least in August

11 of 2004, there was a tax benefit to be achieved by creating

12 the trust.

13 MR. STOELTING:  And that tax benefit would

14 have been there during the previous ten years as well.

15 THE COURT:  So you're saying selection of the

16 timing of August 2004 supports your contention?

17 MR. STOELTING:  Yes, I think so.  The fact

18 that, you know, $6 million sitting in a stock account

19 suddenly gets moved into a trust almost a year after the

20 start of the fraudulent scheme, I think certainly at least

21 at this level, at this stage, when we're just trying to keep

22 the account frozen during the pending of the case, certainly

23 supports at least an inference, which I think the case law

24 requires, that there was fraudulent intent when the trust

25 was created.  And certainly that the way the trust was
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 1 handled also shows an intent to ignore the structures and

 2 formalities of the trust and just, you know, treat it as

 3 their own asset.  And the trust was created and handled by

 4 David Smith as a joint marital asset.  The beneficiaries --

 5 THE COURT:  What did the Smiths do with the

 6 assets of the trust other than reimburse themselves for

 7 payment of taxes?

 8 MR. STOELTING:  Well, they used it to pay

 9 their own taxes...

10 THE COURT:  Well, that's in 2010.

11 MR. STOELTING:  Well, they received trust

12 money into their own account and used it to pay taxes.  It's

13 true they didn't take trust funds and go out and buy houses

14 and boats.  They kept it in their trust account, just like

15 they would have kept it or might have kept it if it had been

16 in some other account.  But they had the knowledge that that

17 money wasn't going to be seized by some creditor while the

18 fraudulent scheme was ongoing.  It could just sit there.  I

19 think it's natural that they don't touch it, because that

20 was the whole point, is to keep it there during the period

21 of fraud so nobody could get at it.  It would have, I think,

22 defeated the purpose if they had taken the money out and

23 spent it on things for them.

24 But the beneficiaries, the people who the

25 trust was supposably created for never got any benefit from
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 1 the trust, at least up until now.  And even Lauren, the

 2 daughter, who we heard testimony from was out of work for a

 3 year and had to depend on her mother for support never went

 4 to the trust to get that money.

 5 And even, you know, David Smith, just to show

 6 how it was kind of viewed as just part of their joint

 7 estate, David Smith is paying the taxes for the trust out of

 8 his own pocket.  I think there was evidence from the

 9 accountant that he went a hundred thousand dollars in the

10 hole.  There's no loan agreements or any sort of

11 acknowledgment of that debt to the trust, that the trust

12 owes him that money.  That's because it doesn't matter.

13 It's all there.  He knows that if he needs that money, if he

14 needs that trust money, he can get it back.  And then when

15 the time comes, when he really does need that money, that's

16 exactly what happens, he gets that money as soon as he needs

17 it.

18 And just to summarize for a moment, that the

19 level of David Smith's domination of the trust, he created

20 it, he chose the accounting firm, he chose the lawyer, he

21 chose the trustee, his childhood friend who has his own

22 investment account with him.  He picked every single

23 investment.  The only thing the trust does is invest.

24 That's its the only asset; it's the only activity; and all

25 those investment decisions are made by David Smith.
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 1 Mr. Urbelis, the trustee, when you look at

 2 the exhibits that are in evidence, the communications

 3 between Mr. Urbelis and David Smith, there are faxes saying

 4 please sign, sign and return; barely an explanation.

 5 Mr. Urbelis was really the signature.  That's what he

 6 provided.  He was there to sign documents when he was told

 7 to sign documents.

 8 THE COURT:  Was there anything that

 9 prohibited David Smith from functioning as the broker for

10 the fund--

11 MR. STOELTING:  No.  He's --

12 THE COURT:  -- for the trustee?

13 MR. STOELTING:  He can be the broker, but he

14 knew what he was doing was wrong, because he wrote it in

15 that letter, Plaintiff's 84.  It said, I know that I am not

16 eligible to exercise control over the trust to the trustee

17 when the trust was created.  And that letter said --

18 acknowledged that fact.  And then it said, you and I will

19 get together and work out the details of that.  And when we

20 took Mr. Urbelis' deposition, he said they just never got

21 around to having that conversation.

22 When you look at the communications between

23 David Smith and Mr. Urbelis, you know, all Mr. Urbelis does

24 is sign documents when he's told to sign documents.

25 Plaintiff's 85, 91, 92, 96, 100, faxes from McGinn, Smith to
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 1 Urbelis, please sign, sign here, put your signature here.

 2 Mr. Urbelis -- well, first of all, he admitted that he did

 3 not verify the tax liability when he made those transfers to

 4 Mr. Smith's and Lynn Smith's accounts.  He would just get a

 5 phone call saying taxes is 95 grand, a hundred grand,

 6 whatever, and he would sign it and transfer the money.

 7 Mr. Urbelis --

 8 THE COURT:  It turns out that the amounts

 9 were accurate though, correct?

10 MR. STOELTING:  It appears so.  It appears

11 they were accurate.

12 Mr. Urbelis actually made clear when he

13 became trustee that he didn't want to have anything to do

14 with the taxes.  He said, and this is on page 43 of his

15 transcript, I didn't get into the details of these things

16 with the accountant.  I just assumed the money went kind of

17 like we talked about.  I didn't care as long as I wasn't

18 getting notices from the IRS that the State of New York --

19 and the State of New York that the taxes weren't getting

20 paid.

21 And it certainly is undisputed, Mrs. Smith

22 testified, Mr. Urbelis testified that he -- every investment

23 the trust made was selected by David Smith.  He doesn't have

24 any expertise whatsoever in investments.  His practice is in

25 zoning and land use.
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 1 THE COURT:  What reason was there for

 2 Mr. Urbelis to question the investment decisions or

 3 recommendations made by Mr. Smith?  The fund was doing well.

 4 The trust was doing pretty well, wasn't it?

 5 MR. STOELTING:  I think he had an obligation

 6 under the trust agreement.  He had a fiduciary duty to --

 7 the trust agreement says the trustee has sole duty to make

 8 investment decisions.  And he advocated that responsibility

 9 and allowed Mr. Smith to control the investments.  He didn't

10 have any role in investments.

11 THE COURT:  If Mr. Urbelis had followed the

12 same practice with respect to a, you know, a broker named

13 Jones unrelated to either the grantors or the grantees in

14 this case, would he have still violated his fiduciary duty?

15 MR. STOELTING:  I think so.  And the point

16 here is that Mr. Smith did not have discretionary authority

17 on the account, on the trust account.  Mr. Smith -- it was

18 the trustee who had the sole authority under the trust

19 agreement to make investment decisions.  And he farmed that

20 duty out to Mr. Smith.  Mr. Smith was never appointed

21 investment advisor of the fund.  He wasn't formally retained

22 to make investment decisions for the fund.  He was just

23 the --

24 THE COURT:  Does the trust agreement require

25 that?
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 1 MR. STOELTING:  No.  But my point is that he

 2 was just a broker who executes trades.  You know, of course,

 3 the account was handled at McGinn, Smith, and I think it's

 4 interesting that Mr. Smith does not put the trust money into

 5 his own investment vehicles.  He doesn't put the trust into

 6 First Independent or any of the four funds or any of the

 7 other trust offerings that he does over the years.  He keeps

 8 it out of those and puts it in, you know, Pine Street, which

 9 has offered solid returns.  The reason the trust account did

10 well was really because of the Pine Street returns that it

11 received over the years.  When you look at the deposits,

12 most of the significant deposits are distributions from the

13 Pine Street fund.  That's a fund that Mr. Smith had nothing

14 to do with the investment decisions.  Those investment

15 decisions were all made by Mr. Welles.

16 THE COURT:  Anything else?

17 MR. STOELTING:  One moment, your Honor.

18 (Pause.) 

19 MR. STOELTING:  I think that's it, your

20 Honor.  Just to highlight the one piece of evidence with

21 regard to the trust.  You know, a single distribution,

22 really the only time there was a distribution from the trust

23 account other than to pay taxes or a capital call to the

24 Pine Street fund before the SEC filed its case was $66,000

25 to benefit David and Lynn Smith, not the beneficiaries.
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 1 THE COURT:  If I accept Jeffrey Smith's

 2 testimony, what was wrong with that distribution?

 3 MR. STOELTING:  I'm sorry?

 4 THE COURT:  If I accept Jeffrey Smith's

 5 testimony that, as the beneficiary, he directed the

 6 distribution of the money to his mother's account, then what

 7 was improper about that?

 8 MR. STOELTING:  Well, first of all, he wasn't

 9 candid with the fiduciary.  He wasn't candid with the

10 trustee.  How can a trustee execute his fiduciary

11 responsibilities when a relevant fact is omitted from him,

12 which is 66,000 of the 95,000 is going to benefit, not the

13 beneficiaries, but the grantor?  And it's not the case here

14 that the money was received by Jeffrey and then given to his

15 mother.  It went directly to his mother's account, all

16 95,000.  So -- and the trustee didn't know that.  The

17 trustee believed he was making a transfer just for the

18 payment of trust taxes.  He might have not allowed such a

19 distribution.  We'll never know.

20 THE COURT:  All right.  Thank you.

21 Mr. Featherstonhaugh?

22 MR. FEATHERSTONHAUGH:  May it please the

23 Court.  I've had the honor of representing Lynn Smith,

24 relief defendant in this action.  And I have listened

25 carefully to Mr. Stoelting's description of his view of the
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 1 case.  I'm afraid I must disagree with him on virtually

 2 every point.

 3 The first day I was in law school, I had an

 4 introduction to a law professor named Burton Andrews who

 5 said, the first question you have to ask in every case is

 6 why are we here?  In this case, we're here because the SEC

 7 filed a complaint.  And I would urge the Court in the

 8 drafting of this decision and in consideration of

 9 Mr. Stoelting's argument to return to that complaint.

10 In the complaint, which was the basis for the

11 motion for the preliminary injunction, and, indeed, the

12 basis for the temporary restraining order, the SEC

13 specifically names Lynn Smith as a relief defendant.  If you

14 look at our brief, we have detailed the eight times Lynn

15 Smith is mentioned.  But she's brought into the case as a

16 relief defendant.  The law is very clear as to what it is

17 the SEC needs to prove against a relief defendant.  And it

18 goes beyond the SEC.  They're also called nominal

19 defendants.  They're a creature of the common law.  And they

20 basically allow a court to take a legal matter and add an

21 equitable, an equitable side to it so that complete relief

22 can be afforded to a plaintiff.

23 Now, this case that's outlined in the

24 complaint is just an ordinary civil lawsuit.  It's not even

25 fast-tracked.  The scheduling hearing I don't think is
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 1 before September.  And it makes four broad claims, four

 2 broad statutory claims.

 3 What they have to do to succeed in any way

 4 against Lynn Smith is, first they have to show this Court

 5 that they have a probability of success on the merits.  I

 6 would suggest to the Court that that decision will turn

 7 almost entirely on the Court's determination as to what

 8 extent the inference to be drawn based on the actions of

 9 Mr. McGinn and Mr. Smith can be used against Mrs. Smith and

10 what those inferences would be.  Because, certainly, there

11 was no proof in this courtroom over the last two days about

12 any specific fraud committed by anybody that led to the

13 acquisition of any specific or, as the case law allows,

14 approximated ill gotten gains.  In fact, quite contrary to

15 what Mr. Stoelting has said, that the losses are

16 $80 million, I would encourage the Court to look both at the

17 testimony and at the exhibits of Israel Maya,

18 Mr. Stoelting's witness and colleague.  In fact, that chart

19 that I examined him on which was consolidated balance sheets

20 of the four funds made it clear that, at most, after five

21 years of operation, the funds were under water by 10 or

22 $11 million.  Subsequent to that, there were -- brought out

23 on redirect, there was some hearsay testimony from Mr. Rees

24 that he -- from Mr. Maya that Mr. Rees had disagreed with

25 him and that it was some number beneath that.  But, in fact,
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 1 Mr. Brown, the first witness in this trial, sat in that very

 2 chair and told the Court that one of the first things he

 3 would do when the second portion of the receivership started

 4 was to determine -- to begin a forensic accounting, to do a

 5 determination as to what the losses might be.  There was no

 6 proof put in front of the Court other than the most wildly

 7 generalized statements of any specific losses.  And that is

 8 important when we remember why we're here.

 9 We're here as a relief defendant.  They have

10 specific obligations against us which are different than the

11 ones Mr. Stoelting is asking for.

12 Once they have -- if they are able somehow to

13 meet their burden that they will succeed on the merits on

14 the question if there is a fraud...  Which is not at all

15 clear to me, they have five funds, one they moved to let out

16 of this proceeding.  There are five funds that did mezzanine

17 investments, raised money the same way from investors, one

18 succeeded and four failed.  But put that aside and assume

19 they meet that burden for a minute.

20 As against the relief defendant, the measure

21 of what they get is not the losses.  A relief defendant's

22 situation is not unlike a bail man.  It's very much like if

23 I steal Mr. Stoelting's hat and coat, I check the coat at

24 the coat room at the Brown Derby, move on with the hat, he

25 sues me, he can name the coat clerk at the Brown Derby, so
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 1 that if he succeeds, he can get his coat back.  Because that

 2 person has no legal claim to the property.  So he's got to

 3 show, first of all, that ill gotten gains, and he is

 4 required to show the approximate amount of them, have gotten

 5 into Lynn Smith's hands.  He hasn't done that here.

 6 THE COURT:  Is it your -- I'm just trying to

 7 understand.  Is it your position that only the amount of ill

 8 gotten gains, presumably those from the four funds that can

 9 be shown to have been deposited into Lynn Smith's stock

10 account could be recovered?

11 MR. FEATHERSTONHAUGH:  That's almost what I'm

12 saying, but not quite.  I've read the tracing cases.  So I'm

13 saying that that amount -- I'm not saying you have to trace

14 the exact dollar, but you would have to show that David

15 Smith had profited by whatever, a hundred dollars, and that

16 somehow that -- not necessarily that particular hundred

17 dollars, but a hundred dollars that he had got to Lynn

18 Smith.

19 THE COURT:  What if it's shown he profited by

20 $10 million?

21 MR. FEATHERSTONHAUGH:  Same thing.  You would

22 have to show that that got to Lynn Smith if you're going to

23 name her as a relief defendant and get disgorgement of her.

24 There's no disparity in the courts at all about that.  You

25 can't simply recover it in some oxygen tent recovery because

BONNIE J. BUCKLEY, RPR, CRR

UNITED STATES COURT REPORTER - NDNY



RELIEF DEFENDANT CLOSING STATEMENT -

FEATHERSTONHAUGH

   608

 1 she's married to him.  The money --

 2 THE COURT:  Well, that gets to the issue

 3 here.  Simply being married to him and having the stock

 4 account isn't enough.  And I don't think the SEC asserts

 5 that.  It's whether or not David Smith shared an ownership

 6 in that stock account, beneficial, equitable, or otherwise.

 7 Isn't that the issue?

 8 MR. FEATHERSTONHAUGH:  Well, actually, no, it

 9 isn't.

10 THE COURT:  What do you think is the issue?

11 MR. FEATHERSTONHAUGH:  That's the issue that

12 Mr. Stoelting argued today.

13 THE COURT:  What's your issue?

14 MR. FEATHERSTONHAUGH:  Well, the issue --

15 my -- it's not my issue, it's his issue; he drafted the

16 complaint.

17 THE COURT:  How do you phrase the issue?

18 MR. FEATHERSTONHAUGH:  In the issue (sic),

19 the issue against Lynn Smith is can they freeze her assets

20 because they have demonstrated a reasonable likelihood of

21 success on the merits that they can recover funds that she

22 is holding that are the funds received from the ill gotten

23 gains of one of the two principals.

24 And in that complaint, your Honor -- and I

25 suggest that they're bound by that complaint.  They're the
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 1 ones that drafted it.  In that complaint they only allege

 2 two things.  They allege the $335,000 that she was paid and

 3 that the testimony in the court was, was the return of loan

 4 monies from the TDMM Cable deal to whom she had loaned

 5 $366,000, they allege in the complaint that she received

 6 that $335,000, that's the proceeds of ill gotten gains and

 7 that she had no ownership interest in it.  I think we've

 8 proven unequivocally that she had an ownership interest in

 9 it.  And they have done nothing to refute that proof.

10 The other money they claim is a hundred

11 thousand dollars.  And that's all.  That's the only two

12 sums.  They claim a hundred thousand dollars was transferred

13 to her -- was ordered to be transferred to her on a certain

14 date.  In fact, and we've submitted, and I invite the Court

15 to look at the date in the complaint and look at Lynn

16 Smith's stock accounts, it's clear from the e-mail that

17 there was a direction to deliver a hundred thousand dollars.

18 It's equally clear that no hundred thousand dollars was ever

19 delivered, so there's nothing to recover.

20 Now, they have tried to change that claim

21 here, and maybe the Court will think under some -- it can

22 exercise its equitable powers to let them change that.  But

23 even there -- and this came up in the cross-examination of

24 Mr. D'Aleo this morning, and we admit it, we haven't hidden

25 anything in any of these transactions, they asked Mr. D'Aleo
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 1 about only two transactions.  It was the $326,304.11 QTIP

 2 transaction, and the $38,430 transaction that was the

 3 cleanup of one of the accounts.  Mr. McGrath asked about it.

 4 It's in Mr. D'Aleo's exhibit.  But we said those monies did

 5 come from Mr. Smith.

 6 If the Court were inclined to sort of

 7 generally let them amend their complaint, maybe they could

 8 make a claim to those monies or otherwise to be frozen, not

 9 to be taken, but to be frozen.  But beyond those specific

10 dollars, they have no claim here because they haven't

11 alleged a claim here.

12 THE COURT:  Is it your position, for example,

13 with respect to the Vero Beach house, that only that portion

14 of that residence which the SEC can show was purchased or

15 paid for with ill gotten gains can be forfeited?

16 MR. FEATHERSTONHAUGH:  The Vero Beach house

17 is -- maybe I can just run through the assets.  That one is

18 a little --

19 THE COURT:  Let's do that, but first try to

20 answer my question.

21 MR. FEATHERSTONHAUGH:  Okay.  That one is a

22 little bit different.  Vero Beach house was jointly owned

23 until a year ago.  Clear proof is it was bought with Lynn

24 Smith's money.  Equally clear proof that for eight years it

25 was owned jointly.  That that was set aside.  What the
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 1 SEC -- the SEC would absolutely -- to get at Lynn Smith's

 2 share, would have to absolutely demonstrate, again, she was

 3 in possession of ill gotten gains; that somehow those ill

 4 gotten gains could only be satisfied by that house and they

 5 could assert a claim to it.  Now, if they want to set aside

 6 the transfer as a transfer and fraud of creditors, that's a

 7 little different.  If they were to transfer that -- or

 8 challenge that successfully and get it back to the joint

 9 status, that would be like any other joint asset on the

10 jointly held.

11 THE COURT:  All right.

12 MR. FEATHERSTONHAUGH:  But there again it

13 raises the question of the Sacandaga Lake house.  I mean you

14 stand here and ask yourself how your government could

15 proceed and put a freeze on that.  We do have Rule 11.  We

16 have some responsibilities.  That was left to Mrs. Smith by

17 her father and has been solely in her name from that day to

18 this.  There is no possible claim that could be made to it.

19 Now, just to finish up on that amount they

20 have to (inaudible), they keep talking about the investor

21 losses.  The investor losses are not the measure of recovery

22 from a relief defendant.  So if they were able some day

23 years from now to prove that there were $80 million in

24 investor losses, that would only be the beginning of proving

25 a cause of action against the relief defendant.  To proceed
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 1 against the relief defendant, you have to show causal

 2 connection between the offending fraud and the ill gotten

 3 gains that she has.  There has to be a gain.  Someone has to

 4 get the money.  They would have had to be -- they have to be

 5 able to demonstrate that Mr. Smith got the money and somehow

 6 it got to Mrs. Smith without any claim of ownership on her

 7 part.

 8 There's a reason why the SEC's mountain is a

 9 high mountain to climb.  Relief defendants and nominal

10 defendants are not accused of anything.  They are simply

11 people who, its alleged by the government or by other civil

12 litigants, have come into possession of ill gotten gains.

13 And so the courts have been very restrictive in how you drag

14 those people into court and how you proceed.

15 Now, Mr. Stoelting, I would like to address

16 his argument, he said we should look at the stock account

17 and everything else.  He actually said community property,

18 but we aren't a community property state.  But as joint

19 property, as if by osmosis, the osmosis of marriage, that

20 property of one spouse over time can become the property of

21 another spouse.  It's actually -- it's from the Charles

22 Dickens, who -- I don't know if your Honor enjoys English

23 literature, but you may remember the brief exchange in

24 Oliver Twist, where Mr. Brownhall says to bumble, remember

25 Bumble, the law will hold you responsible for the actions of
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 1 your wife.  And Bumble replies, well, sir, then the law is

 2 an ass and an idiot and undoubtedly a bachelor.  We moved on

 3 since Oliver Twist.  Women are people too.  The mere fact of

 4 marriage does not merge your assets in some magical way with

 5 your husbands.

 6 Now, to the extent that he argues that David

 7 Smith's control of the account is something more than that

 8 osmosis, to the extent that he argues that, he neglects to

 9 deal with the issue that David Smith was the broker on the

10 account.  Of course, he exercised control over the account.

11 I can tell you at the moment happening at least, my

12 partner's husband is a stockbroker.  He handles whatever

13 money I've been able to accumulate in a discretionary

14 account.  Shame on me, I don't even read the account

15 statements.

16 THE COURT:  You do business with family, huh?

17 MR. FEATHERSTONHAUGH:  (laughter.)  But

18 it's -- and my name isn't the same as his and we haven't

19 endorsed gay marriage yet, although it came close this year,

20 but I would be very offended if someone were to argue that

21 because I've given him that discretion for years, he has

22 traded my stock, it has somehow magically become his money.

23 THE COURT:  But what broker in an arms length

24 deal uses a client's account to make loans to his own

25 business?
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 1 MR. FEATHERSTONHAUGH:  One that's spoken to

 2 the client and gotten permission, as the proof was here.

 3 And in this case, a perfectly good business reason.

 4 Mrs. Smith testified quite candidly.  She understood that

 5 the success of her husband's business was to her benefit.

 6 And when he said we'd like to make this loan, you'll make a

 7 little money out of it, and it will allow us to do some

 8 things, she didn't get in there, nor is she required to, in

 9 my view, and get down to the details of it, but she said

10 okay, go ahead.  And she had no reason to stop doing that

11 because, with the exception of the loans to Mr. McGinn, the

12 loans were repaid.

13 And another thing, the last prong that they

14 have to prove is that there is no ownership claim to the

15 funds.  Now, there was a reason I put in every stock

16 statement that I could get.  I could only get them back to

17 '99.  But the uncontroverted proof is that that stock

18 account was hers and hers alone from 1969.  Once her husband

19 became the broker of it, you cannot reach the conclusion he

20 wants if these people aren't married.  And I understand that

21 that makes the analysis very difficult.  Nonetheless, the

22 analysis has to be done as if there is no marriage.  These

23 are individual legal people, and they have a right both to

24 own assets, control assets, as she controlled it when she

25 said to him the one time on the last loan, no, I'm not going
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 1 to do it.  If your partners aren't going to step up, I'm not

 2 doing it either.

 3 THE COURT:  But ignoring the fact of the

 4 marriage is like trying to ignore the fact that there's

 5 light outside the windows now, isn't it?  What other

 6 client -- this record is barren of any evidence that any

 7 other client of McGinn, Smith ever gave 10 to 15 blank

 8 letters of authorization to any broker.  The fact is there

 9 was a marriage involved here.  And how do I ignore that?

10 MR. FEATHERSTONHAUGH:  Well, there was a

11 marriage involved, however, there was clear testimony to

12 resolve that issue.  That was done as a convenience to

13 Mrs. Smith, not as a convenience to Mr. Smith.

14 THE COURT:  That's if I find Mrs. Smith's

15 testimony credible.

16 MR. FEATHERSTONHAUGH:  Yes.  And if you were

17 to find it incredible, then there's no testimony as to why

18 it was done, merely a fact that it was done, because no one

19 else, no one else has spoken about it.

20 What you're being asked to do here though --

21 well, first of all -- and I don't want to forget this,

22 although I almost did...  Talking about, first of all, what

23 he's asking to you do is forget the complaint.  There is no

24 suggestion anywhere in the complaint, anywhere in the

25 temporary injunction order, or anywhere in the preliminary
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 1 injunction motion, they've never alleged until this argument

 2 that what they're really saying is that no, Mrs. Smith,

 3 you're not a relief defendant, you're somehow Mr. Smith or

 4 Mr. Smith owns all your assets.  They've never alleged it.

 5 I don't think there's any basis on which the Court can rule

 6 on that.  Now, there have been other cases where people, as

 7 your Honor has referred to a couple of them, those were

 8 cases where that was the underlying allegation.  That's not

 9 the underlying allegation here.

10 Your Honor, thank you very much for your time

11 and attention.

12 THE COURT:  Thank you.  Miss Dunn.

13 MS. DUNN:  Thank you, your Honor.  Your

14 Honor, when the trustee of this irrevocable trust sought to

15 intervene in this action, as you can see by our opening

16 motion papers, it was not just unclear, but there was

17 absolutely nothing in the complaint or in the TRO or in any

18 of the declarations or exhibits, voluminous though they

19 were, submitted in support of either the filing of the

20 action or the TRO that made any reference whatsoever to the

21 David and Lynn Smith irrevocable trust which was created on

22 August 4, 2004.  The only reference in -- throughout the

23 entire set of papers was the fifth page, standing alone on

24 that page, as almost an afterthought where they reference

25 the irrevocable trust brokerage account.  There was no
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 1 showing made as to why this account should be included.  In

 2 the opening papers, the trustee challenged the SEC to

 3 identify some theory, any theory at all on which we could

 4 then reply and brief the issue as to what the nature of this

 5 claim against the trust is.  And I have to admit that I'm

 6 still confused what the plaintiff's theory is against this

 7 trust.  Despite having filed its response papers to the

 8 motion, and I considered -- and obviously this hearing is a

 9 hearing on the motion, but all of the papers that have been

10 filed through affidavit and exhibits are all part and parcel

11 of the evidence to be considered by the Court, as well as

12 the memoranda of law that have been filed by the parties

13 with respect to this motion.  And despite having had the

14 opportunity to brief this issue at length, after a couple of

15 different extensions of time, today is the first day that I

16 have ever heard that the SEC is claiming that there was any

17 kind of fraud in the creation of this trust which was

18 created nearly six years ago.  This, frankly, was a surprise

19 to hear it.  There's no evidence to support the allegation.

20 The -- it's uncontroverted that a trust came into existence

21 by the declaration of trust.  That is black letter law.

22 There are numerous cases, some of them were cited in my

23 brief, that a trust comes into creation by the document

24 through which it's written.  And there's been no dispute by

25 the SEC that that trust came in creation in August 2004.
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 1 There was not a trust estate's expert called to testify,

 2 there was no affidavits submitted, there was no estate

 3 planning expert testimony to refute that that trust came

 4 into existence.  Even the plaintiff's own accountants never

 5 examined the trust document, the trust declaration.  They

 6 never examined the trust tax returns.  They didn't go out

 7 and ask for a copy of the application for the taxpayer ID

 8 number.  They didn't ask for the tax return.  They didn't

 9 ask for the transcript of the taxes that were paid.  They

10 proposed to you a chart that Miss Daniello prepared where

11 she left blanks next to certain dollar amounts in a way to

12 suggest that David Smith somehow stole money from this

13 trust.  Nothing could be further from the truth.  We have

14 spent nearly three days demonstrating time and time again

15 every single penny that went into that account by Lynn Smith

16 on September 1, 2004.  Every single penny has been accounted

17 for.  Not by the party who bears the burden of proof, but by

18 the intervenor.  Every penny.  Even the $66,000 that they

19 take issue with, Mr. Smith, Jeffrey Smith, testified that he

20 and he alone requested Tom Urbelis to transfer that money to

21 his mother's account.  That was solely the direction of a

22 beneficiary of the account.  It was his right to do it,

23 unfettered unquestionable right to request a distribution

24 from the trust.  He acknowledged he told Mr. Urbelis it was

25 for tax purposes.  Mr. Urbelis testified in his deposition,
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 1 he considered that to mean for the trust tax purposes as had

 2 been the practice every year of the trust existence.  No one

 3 has questioned whether or not the trust taxes were paid

 4 other than in this suggestive manner by the SEC.  In fact,

 5 Mr. Stoelting stood here a moment ago and conceded that

 6 every penny that was distributed out of that trust account

 7 has been accounted for.  It either went to pay its

 8 investment or its capital cash calls to Pine Street Partners

 9 or it was used to pay taxes.  He disputes that a portion of

10 it was used at Jeffrey Smith's decision and in his

11 discretion to assist his parents.  But we heard from

12 Mr. Smith, his mother didn't know that he was doing that.

13 His mother didn't ask him to make that distribution.  His

14 father didn't ask him to make that distribution.  He and he

15 alone made that suggestion that he had the ability to

16 request this money.  It was an emergency situation.  He knew

17 his parents did not have available cash.  His mother's money

18 was tied up in equity investments.  It is not unreasonable

19 for him to use money from his trust fund for purposes that

20 he sees fit.

21 There has been no response whatsoever from

22 the plaintiff on any manner in any conceivable way in which

23 the case at bar can be distinguished from the clear

24 controlling authority of the Second Circuit in the 2003

25 decision concerning Babbitt versus Vebeliunas.
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 1 THE COURT:  What about the contention of the

 2 SEC that the trust was formed with ill gotten gains?

 3 MS. DUNN:  I think that -- even if -- 

 4 THE COURT:  Wouldn't that distinguish it from

 5 Vebeliunas?

 6 MS. DUNN:  No, I don't think it would, for

 7 two reasons.  One is that the Court can't disregard the

 8 trust form unless there was something illegal in its

 9 creation.  There was no evidence, particularly given your

10 evidentiary ruling concerning a proposed exhibit of the

11 plaintiff, there was no evidence that there was any

12 fraudulent conveyance in August 2004.

13 If you look at the plaintiff's complaint --

14 there's two reasons I say that.  If you look at the

15 plaintiff's complaint, even though the initial investments

16 were created for those two funds, I believe it was in the

17 fall of 2003, there's no allegation in the complaint that

18 any distributions were made of the investors' money.  I

19 believe the first allegation of a distribution was --

20 there's a phrase, I think it's paragraph 35 of the

21 complaint, I'm not positive, but it makes a reference to as

22 early as 2006, is the phrase.  So it is impossible on the

23 evidence and the pleadings before the Court for the SEC to

24 prove any fraudulent conveyance in 2004, in August 2004.

25 The only evidence that is before the Court is that Lynn
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 1 Smith acquired that stock, all that stock in 1992,

 2 April 1992 was the IPO offering of Albank.  Mrs. Smith

 3 acquired 40,000 shares of Albank stock.  It's in her

 4 affidavit which she submitted in support of the Intervenor's

 5 motion.  She obtained that stock at a purchase of $400,000.

 6 That $400,000 was unquestionably drawn from her stock

 7 account in April 1992.  A stock account which she originally

 8 inherited from her father in 1969.  The fact that that grew,

 9 that stock account grew over that number of years is a

10 reflection of both the market during that time period and

11 the performance of the stocks and the investment decisions

12 that were made.  There have been no allegation there was any

13 fraud whatsoever in 1992.  She acquired the Albank stock in

14 April 1992.  She held it for, we know, seven years, because

15 we heard John D'Aleo's testimony and we have her brokerage

16 account statement as early as 1999 showing her owning 110

17 shares of Charter One stock.  She testified that that stock

18 between 1992 and 1999, as a result of mergers and

19 acquisitions of a local bank from Albank -- Albany Savings

20 Bank, I believe, originally to Albank to Charter One,

21 Citizens Bank, it was the same traunch of assets.  It was

22 converted and it grew as a result of mergers and

23 acquisitions.  She didn't lose any of her ownership rights

24 of that stock at any time between the time she acquired it

25 in 1992 and 1999.  She had it in her account from 1999, and
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 1 then in 2004, they do an estate planning.  She testified

 2 they were doing estate planning for a number of years.

 3 She's talked about the work they did with Martin Finn.

 4 There was evidence in the record that this particular trust

 5 was created upon the advice of an attorney in Buffalo.  This

 6 was not something that, you know, somebody took out a piece

 7 of paper and said I'm putting this stock into a trust for my

 8 children.  This is a formal declaration of trust.  We've

 9 heard two experienced CPAs testify --

10 THE COURT:  Would you have any argument

11 against the freezing here if this had been created from a

12 stock account solely in the name of David Smith?

13 MS. DUNN:  Well, that's not the circumstances

14 we have here.

15 THE COURT:  I understand.  

16 MS. DUNN:  I don't know.  It would depend on

17 what time period you're talking about.

18 THE COURT:  August 2004.

19 MS. DUNN:  In August 2004.  There's been no

20 evidence of any fraud or fraudulent intent in August of

21 2004.  Even in the complaint itself it references as early

22 as 2006.  There is no proof of any fraudulent intent,

23 there's not even an allegation of any fraudulent acts during

24 those initial funding of those first two funds that were

25 created.
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 1 We even heard testimony of a non-party

 2 witness, Timothy Welles, who explained this type of private

 3 placement investments, who said that they can continue

 4 raising money for -- after -- up to a year after the

 5 closing.  So even under the best of circumstances, if that

 6 first offering was done in September 2003, we're already in

 7 September 2004 and they could still be raising money.  And

 8 there's been no allegation in the complaint by the plaintiff

 9 that any money was distributed or improperly taken at the

10 moment of the offering or during that one year cycle of the

11 offering.

12 So, yes, if that money was David Smith's in

13 2004, it absolutely belongs to the trustee of this trust as

14 we stand here today.

15 The law is clear in the Second Circuit that

16 you are required to look at New York law before disregarding

17 the form of the trust.  There are several reasons that that

18 should not be done here.  The Vebeliunas case -- and I know

19 I'm slaughtering the name...

20 THE COURT:  Well, one of us is.  Probably

21 both of us.

22 MS. DUNN:  I'm trying.  It is, I think, quite

23 difficulty, if not impossible, to distinguish the facts from

24 that case from the facts in this case with one exception.

25 The debtor husband of that case had already been indicted

BONNIE J. BUCKLEY, RPR, CRR

UNITED STATES COURT REPORTER - NDNY



TRUSTEE CLOSING STATEMENT - DUNN

   624

 1 and may have been convicted of fraud at the time this law

 2 was established.  It is very clear that Mrs. Vebeliunas was

 3 the trustee of an irrevocable trust.  She purchased the

 4 asset that was in that trust from an inheritance which she

 5 took and grew with investment decisions.  She owned the

 6 property.  In that case the property was the family

 7 residence.  The -- there were no allegations that the trust

 8 was actually used to conceal assets in that.  There was no

 9 allegation that the debtor put any assets into the trust.

10 Consistent with the plaintiff's case here,

11 there is -- the Second Circuit said that there was

12 insufficient evidence to establish that the consideration

13 paid was inadequate.  In this instance, we heard two

14 accountants testify that in the creation of this trust,

15 there were clearly tax benefits created that came into

16 existence as a result of the creation of the trust.

17 In that case, Judge Pooler took pains to

18 recognize that New York is not a community property state.

19 She specifically stated and acknowledged that the debtor

20 husband managed certain ministerial business matters for the

21 trustee wife and paid virtually all of the expenses

22 associated with the irrevocable trust.  But, quote, was

23 never the equitable owner nor in control of the irrevocable

24 Vart trust because spouses routinely administer each other

25 assets and conduct business on behalf of one another.
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 1 While I don't represent Mrs. Smith, I am one

 2 of those lady lawyer progressive feminists, and I do think

 3 that the theories advanced by the SEC in this case not only

 4 don't comport with Second Circuit law, they don't comport

 5 with reality in the way people conduct their lives.

 6 New York is not a community property state.

 7 The money that Mrs. Smith used to invest in this trust was

 8 her rightful money.  She testified that she -- and it's

 9 never been contradicted, that she believes at all times that

10 when she transferred that stock into the trust account, she

11 relinquished all title, ownership, control, beneficial,

12 equitable, actual, or legal any interest whatsoever in that

13 stock was gone from her hands the moment she transferred it.

14 She identified the letter of authorization by which the

15 transfer was effectuated.  We saw that she testified that it

16 was created for estate planning purposes.  David Smith --

17 there's not one piece of evidence that David Smith has ever

18 transferred a single penny into this trust.  Never.  There

19 was no evidence whatsoever that he owned the Charter One

20 shares.

21 THE COURT:  What about the $100,000 of

22 unreimbursed taxes that he paid?  Wasn't that a benefit to

23 the trust?

24 MS. DUNN:  It may be a benefit to the trust,

25 but as a donor of the trust, he actually was entitled to
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 1 make a contribution to the trust, but ironically didn't make

 2 a contribution to the trust.  None of the money that's in

 3 the trust account that's frozen was David Smith's, and he

 4 didn't transfer anything in.

 5 Specifically, in the Second Circuit ruling in

 6 the Vebeliunas case, that even in an instance where the

 7 debtor husband in that case paid all of the expenses, every

 8 single expense of the trust in that case was paid by the

 9 debtor husband, even under that set of facts, the Second

10 Circuit refused to pierce the trust.  They considered it

11 ministerial.  David Smith is entitled as a donor to make a

12 contribution to the trust, which he didn't do.  He's

13 entitled to pay an expense on behalf of the trust.  He's

14 entitled to pay the accountant's fee on the trust if he

15 chose to do so.  That has no bearing on whether or not the

16 assets in the trust belong to him.  It could be construed as

17 a gift.  It could be construed as a mistake.  It's very

18 possible --

19 THE COURT:  It can also be construed as his

20 property.  It's some evidence of a lot of things, depending

21 on what facts are found.

22 MS. DUNN:  But that property -- that hundred

23 thousand dollars was not paid into the trust, it was paid to

24 the taxing authorities.

25 THE COURT:  But the trust realized a hundred
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 1 thousand dollar benefit, don't you agree?

 2 MS. DUNN:  So if David Smith is a creditor of

 3 the trust, then that's a separate issue, but there's not a

 4 penny that came into the trust of that money.  At this point

 5 if he's a creditor of the trust and he wants to make a

 6 claim, that's an issue to be decided in New York courts, you

 7 know, perhaps by the receiver.  But I wouldn't concede that

 8 point whatsoever.  The case law is very clear, he's entitled

 9 to make payments on behalf of the trust.  The point is the

10 trust is this bundle of rights, and if he takes assets over

11 here and sends them over here to the IRS and the Tax and

12 Finance, nobody has penetrated that trust.  Nor should this

13 Court.

14 You discussed with Mr. Stoelting this issue

15 of beneficial owner and equitable owner.  And I don't think

16 he's drawing a distinction, and I don't know that the case

17 law does.  I don't think that it matters.  Because in this

18 case, very clearly, the trust is the record owner of the

19 brokerage account.  And its clear under case law that the

20 trustee is the equitable owner of the trust assets.  In that

21 regard, we've heard under -- examination by the plaintiff's

22 attorneys, suggestions have been made and characterizations

23 were made in its memo of law painting Mr. Urbelis as a

24 figure head and characterizing him as confused, saying he

25 didn't care.  This man is an engineer, he's got an MBA, he's
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 1 got a law degree, he's been a lawyer in Boston for almost

 2 30, probably 35, 40 years.  He understands fiduciary duties.

 3 I urge you to read his deposition transcript.  He took pains

 4 to explain to Miss Mehraban during his deposition that he

 5 understood exactly what his duties were.  He understood that

 6 David Smith didn't have the authority to transfer money in

 7 and out of this account.  It was not going to be treated in

 8 the ordinary sense.  He took pains to explain that he's on

 9 the board of a charitable organization where their

10 investment advisor has authority to make trades on the

11 account and produces a report once a year.  He knew that

12 wasn't going to be the case here.  And the SEC is the only

13 party we've heard from who's ever disregarded that form.

14 Every single witness, including every single SEC witness,

15 took the stand and testified that there are just reams of

16 information, reams of paper showing that Tom Urbelis

17 authorized every single transaction out of that account.

18 Every penny.  Money to Pine Street Capital Partners, every

19 transfer into David or Lynn Smith's checking accounts which

20 we tied were payments to pay the taxes, every penny that was

21 accounted for, every penny in the trust account was

22 authorized by Tom Urbelis.  There's been no testimony or

23 suggestion that those weren't his signatures.  He

24 authenticated his signature.  His deposition, which he

25 voluntarily came here to do the day after Memorial Day, when

BONNIE J. BUCKLEY, RPR, CRR

UNITED STATES COURT REPORTER - NDNY



TRUSTEE CLOSING STATEMENT - DUNN

   629

 1 he was not under the subpoena power of this Court, as a

 2 resident of the State of Massachusetts, he volunteered to

 3 come here and lay out exactly what he did, his relationship

 4 with the Smith family over the past 50, 55 years, how he's

 5 familiar with the children, he's familiar with their needs,

 6 he is familiar with his fiduciary duty.  Ironically, one of

 7 the suggestions that the Court should take note of that the

 8 plaintiff made was that the payments, the transfers of large

 9 amounts of money in the years from 2005 forward to pay the

10 trust taxes, that they were suspect in some way because

11 those amounts varied year by year.  That argument is

12 ludicrous.

13 THE COURT:  I understand your position on

14 that.  And I don't believe I need to hear anything else.

15 MS. DUNN:  All right.  Thank you.

16 The other point that they're making is that

17 Mr. Stoelting has said -- has characterized Mr. Urbelis as a

18 signature.  And that's important for a couple of reasons.

19 First of all, he's characterizing him as a mere signature,

20 but he's disregarding Mr. Urbelis' testimony where he went

21 to lengths to describe that not only was this trust invested

22 upon his decision through McGinn, Smith, but his personal

23 accounts, David Smith was his personal broker, his wife's

24 broker, he's got IRAs invested, and he's the trustee of

25 other Urbelis family trusts that were also handled by
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 1 McGinn, Smith.  He talked to David Smith all the time about

 2 various investment decisions.  He testified that they had

 3 conversations about his investments.  Dave would call him up

 4 and make a recommendation about an investment.  They would

 5 have a conversation about the investment.  There's

 6 documentation in the record that shows Patty Sicluna from

 7 McGinn, Smith writing a letter to Mr. Urbelis and separating

 8 out each of the different investment decisions that he had

 9 made when he decided to invest in Pine Street Capital

10 Partners.  He made that decision with respect to this trust,

11 another trust he's the trustee of, his personal account, his

12 wife's account.  All of those things demonstrated that he

13 had conversations.  He testified in his deposition that at

14 any time he had questions about documents, he would have a

15 conversation with David Smith about these investments, he

16 would make a decision about the investment authorize it, and

17 then the staff at McGinn, Smith would send him the paperwork

18 that was required to sign.  So it's somewhat misleading to

19 suggest that somebody just put a piece of paper in front of

20 him and he signed just a signature page and faxed it back.

21 There's ample evidence that that is not what happened.

22 There was also testimony by Mr. Urbelis that

23 at times he would get paperwork and he would recall other

24 paperwork he had signed and sometimes that was confusing and

25 he would make a call to say well, what is this about?  And
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 1 he said Dave always answered his questions, always returned

 2 his calls, they always had these conversations.

 3 The SEC's witness Brian McQuade took the

 4 stand and said he had several conservations with Mr. Urbelis

 5 concerning paperwork.  Importantly, Mr. McQuade also stated

 6 he never kept -- never even saw any kind of pre-signed

 7 letter of authorization from Mr. Urbelis.  He also testified

 8 on direct examination by the SEC's counsel that David Smith

 9 very rarely gave him direction concerning this irrevocable

10 trust account.

11 The bottom line is I would be concerned if

12 there was no signatures, if there were no documentary

13 evidence from Tom Urbelis authorizing all of these

14 transactions.  It's ironic that the SEC wants to have it

15 both ways.  On the one hand they want to disregard the form

16 of this trust, when everybody else involved in it well

17 before anybody knew of this action, everybody regarded the

18 form of the trust.  Every formality was follow every step of

19 the way.  All of the signatures that were required were

20 obtained.  And the trustee has never contradicted any of

21 that.  He answered every single question Miss Mehraban put

22 to him.  He travelled here voluntarily to offer that

23 testimony to the SEC at their request on very short notice

24 because of the time frame we had in this litigation.  There

25 is no evidence whatsoever that anybody other than Tom
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 1 Urbelis, as the trustee, was the equitable owner of this

 2 property.  He was the record owner of the brokerage account

 3 and the equitable owner of the assets.

 4 Lastly, on this issue of relief defendant

 5 versus beneficial owner, I started in my remarks with the

 6 comment that I still don't know the theory of relief that's

 7 being advanced against this trust.  I asked in my papers, is

 8 it relief defendant or is it this alter ego theory?  And at

 9 times, in the plaintiff's response, they sometimes want to

10 treat it as a relief defendant because under their

11 understanding of that law, they think they can capture any

12 assets up to the amount claimed in the complaint.  Which I

13 submit to you is incorrect.  I think there's an absolute

14 obligation to identify the specific ill gotten gains, which

15 none can be identified for, with respect to this trust

16 whatsoever.  So faced with the inability to identify any

17 penny transferred into this trust account by David Smith or

18 any other named defendant, save Lynn Smith of the official

19 funding, the SEC then substitutes a theory and says oh,

20 well, he had beneficial control and domination over this

21 account.

22 THE COURT:  Is it your position that strict

23 tracing is required?

24 MS. DUNN:  No, I don't think strict tracing

25 is required.  I think strict sourcing is required.  And I
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 1 think there's a very clear distinction.  I understand from

 2 my criminal practice the whole concept of seizure of assets

 3 and the fact that prosecutors and plaintiffs can acquire

 4 substitute assets on a disgorgement argument.  But that's an

 5 instance where you have a stash of money that is used to buy

 6 a boat and of course you can get back the equivalent value

 7 of that money.  But in this instance, you -- they have to

 8 prove that there was some ill gotten gain and they have to

 9 identify the amount of the ill gotten gain.

10 Sourcing, on the other hand, is identifying,

11 in fact, that it is ill gotten in the first instance and

12 identifying the amount of money when it came in and where it

13 came from.  If that money has left the hand of the relief

14 defendant, they can then invoke the substitute assets or

15 anti-tracing argument and get to it that way.  And I don't

16 dispute that that is the applicable law here.  But in this

17 instance they don't seem to be willing to do that.  They

18 want to advance this argument that David Smith had some kind

19 of Svengali like control over all accounts that ever existed

20 in McGinn, Smith.  And I think it's disingenuous that to

21 argue that a stockbroker who's managing an account, how he

22 manages hundreds if not thousands of accounts, somehow

23 acquires beneficial ownership of that account.  There's been

24 no proof in the record.  There are no material facts in

25 dispute as I stand here at this moment concerning David and

BONNIE J. BUCKLEY, RPR, CRR

UNITED STATES COURT REPORTER - NDNY



TRUSTEE CLOSING STATEMENT - DUNN

   634

 1 Lynn Smith irrevocable trust that could prevent you from

 2 ruling right from the bench right now.  There's simply no

 3 proof.  They've acknowledged that every penny that came out

 4 of the account has been traced to either Pine Street Capital

 5 Partners, a legitimate investment that everybody let out of

 6 the case on Wednesday, and payments to taxes.

 7 THE COURT:  Well, that's the second reference

 8 to letting them out of the case.

 9 MS. DUNN:  I'm sorry.  (crosstalk.)

10 THE COURT:  The conditions --

11 MS. DUNN:  Relieving them from the --

12 THE COURT:  The conditions under which they

13 were relieved were extremely restrictive.

14 MS. DUNN:  I understand.

15 THE COURT:  You make it sound like they

16 walked away free and clear.

17 MS. DUNN:  I understand that.

18 THE COURT:  They didn't.

19 MS. DUNN:  But on his argument, Mr. Stoelting

20 acknowledged that Pine Street Partners is a good investment

21 it's a sound investment.  And you know --

22 THE COURT:  Sounded pretty good to me.

23 MS. DUNN:  Well, I would agree.  I'm sure Tim

24 Welles would be happy to hear that.

25 So, in any event, your Honor, just in
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 1 conclusion, there is simply no one other than the SEC who

 2 has ever disregarded the form of this trust.  There was no

 3 fraud in its creation.  There's -- it has never been used to

 4 conceal assets.  Even under a liberal construction of the

 5 complaint, there's nothing in the complaint to suggest that

 6 any money was distributed from those early investment funds

 7 that were created less than a year before this trust was

 8 created.  This is money that belongs to Jeff and Lauren

 9 Smith.  They're entitled to it.  They should be released and

10 the account should be released immediately from the asset

11 freeze order.  And I would submit that, while I do reserve

12 the right to respond to anything the SEC submits concerning

13 a negative inference to be drawn, even if you were to decide

14 today to draw that negative inference, the weight of the

15 inference, aside from the admissibility, the weight of the

16 inference has clearly been rebutted, not just by the

17 evidence and testimony I've offered, but by every witness

18 the SEC offered that I cross-examined and every document

19 that is in evidence supports the fact that this is a trust,

20 a trust is a trust.  All of the case law I've submitted

21 indicates and supports, this is clearly, under Second

22 Circuit and New York State law it's a trust, it cannot be

23 disregarded and should be released from the asset freeze

24 order.

25 THE COURT:  Thank you.
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 1 MS. DUNN:  Thank you.

 2 THE COURT:  Anything else?  Mr. Koenig?

 3 MR. KOENIG:  Nothing, sir.

 4 THE COURT:  All right.

 5 MR. BROWN:  Your Honor.  William Brown.

 6 THE COURT:  Yes.

 7 MR. BROWN:  May I be heard?

 8 THE COURT:  Yes.  

 9 MR. BROWN:  Your Honor, since your Honor is

10 reserving, understandably, decision today, there is the

11 matter that the proposed preliminary injunction order expand

12 slightly the receiver's powers.  The current TRO does not

13 have a power for the receiver to commence any litigation.  I

14 presently have the need to commence one because of

15 continuing passage of statute of limitations.  Clause 17-I

16 of the TRO allows the Court to take such action as it deems

17 equitable, just, and appropriate under the circumstances

18 upon proper application of the receiver to allow for other

19 powers to the receiver during the gap period.

20 The proposed preliminary injunction grants

21 that power to the receiver.  And I am requesting the court,

22 and I do have the consent of all the parties present, to

23 allow the receiver to commence litigation for the recovery

24 of assets.

25 THE COURT:  Does your consent include David
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 1 Smith and Timothy McGinn?

 2 MR. BROWN:  Yes.  Because the consent was --

 3 THE COURT:  Mr. Koenig has consented?

 4 MR. BROWN:  He has.

 5 MR. KOENIG:  Yes, sir.

 6 THE COURT:  Any objection from any party?

 7 There being no objection, I will grant your

 8 request.  Do you need something in writing?

 9 MR. BROWN:  I don't believe so, your Honor.

10 I'm satisfied with you can so order the record.

11 THE COURT:  Your request is granted.

12 MR. BROWN:  Thank you.  One other thing, your

13 Honor, and only because it was mentioned to me by one of the

14 parties.  The preliminary injunction, which is important to

15 the receiver -- or pardon me -- the temporary restraining

16 order, that's important to the receiver, with respect to the

17 non-disposition of assets and the like, and the other

18 remedies, one counsel informally took the position with me

19 that that might expire today because the preliminary

20 injunction here has commenced, and may conclude.

21 THE COURT:  Any party want to be heard on

22 that?

23 MR. STOELTING:  Well, it's certainly not our

24 position.  Clearly, the temporary restraining order is in

25 effect.
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 1 MR. FEATHERSTONHAUGH:  It's certainly not my

 2 position, your Honor.

 3 THE COURT:  Miss Dunn?

 4 MS. DUNN:  I suggested it to Mr. Brown in a

 5 casual conversation.  I think that's what the statute says,

 6 but we're not going to be going out transferring any assets.

 7 Obviously, you know, the hearing continues until the Court

 8 makes its final rulings on this issue on negative inference,

 9 in any event, so I don't raise that at this point.

10 THE COURT:  Mr. Koenig?  

11 MR. KOENIG:  Your Honor, we've entered into

12 the consent order so -- I don't know whether the Court has

13 signed that yet or not.  But we certainly have no objection

14 to the TRO remaining in effect until such time as you sign

15 and enter the consent order.

16 THE COURT:  My view is that it continues

17 until decision on the motion for preliminary injunction as

18 well.  If anybody party seeks relief from that, they can

19 make a motion.

20 All right.  Anything else?

21 All right.  Decision is reserved.  Thank you

22 very much.

23 THE CLERK:  Court stands in recess.

24 (Court adjourned at 3:20 PM.)   

25  
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 
------------------------------------------------------------------------x 
        : 
SECURITIES AND EXCHANGE COMMISSION, : 
        : 
  Plaintiff,     : 
        :   10 CV 457 (GLS/DRH) 
  - against-     :    
        :  
MCGINN, SMITH & CO., INC., et al.,   : 
         :  

Defendants. : 
------------------------------------------------------------------------x 
 

PLAINTIFF’S FIRST SET OF REQUESTS FOR ADMISSIONS  
TO DEFENDANT/RELIEF DEFENDANT LYNN A. SMITH 

 
Pursuant to Rules 26 and 36 of the Federal Rules of Civil Procedure, plaintiff 

Securities and Exchange Commission requests that defendant/relief defendant Lynn A. 

Smith answer the following Requests for Admissions in writing and under oath within 

thirty (30) days of the date of these Requests.   

Pursuant to Federal Rule of Civil Procedure 36(a)(4): “If a matter is not admitted, 

the answer must specifically deny it or state in detail why the answering party cannot 

truthfully admit or deny it. A denial must fairly respond to the substance of the matter; 

and when good faith requires that a party qualify an answer or deny only a part of a 

matter, the answer must specify the part admitted and qualify or deny the rest. The 

answering party may assert lack of knowledge or information as a reason for failing to 

admit or deny only if the party states that it has made reasonable inquiry and that the 

information it knows or can readily obtain is insufficient to enable it to admit or deny.” 
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DEFINITIONS AND INSTRUCTIONS 

1. The connectives “and” and “or” shall be construed either disjunctively or 

conjunctively as necessary to bring within the scope of these Requests all responses that 

might otherwise be construed to be outside the scope of the Requests. 

2. The use of the singular form of any word includes the plural and vice 

versa. 

3. The terms “any” and “all” shall be construed to mean “any and all.” 

4. “Concerning” shall mean relating to, referring to, regarding, describing, 

evidencing or constituting. 

5. The term “communication” means the transmittal of information, in the 

form of facts, ideas, inquiries or otherwise. 

6. “D. Smith” shall mean defendant David L. Smith and any person or entity 

acting on his behalf. 

7. “Lynn Smith” shall mean defendant/relief defendant Lynn Smith and any 

person or entity acting on her behalf.  

8. “T. McGinn” shall mean defendant/relief defendant Timothy M. McGinn 

and any person or entity acting on his behalf.  

9. These Requests for Admissions shall be deemed continuing, and 

supplemental answers shall be required if Lynn Smith directly or indirectly obtains 

further information after the initial response, as provided by Federal Rule of Civil 

Procedure 26(e). 
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REQUESTS FOR ADMISSIONS 

1. Admit that Lynn Smith received more than $1.8 million from D. Smith 

and entities affiliated with D. Smith and T. McGinn from 2003 through 2010.  

2. Admit that Lynn Smith provided no consideration for the$1.8 million that 

she received from D. Smith and entities affiliated with D. Smith and T. McGinn from 

2003 through 2010 . 

3. Admit that Lynn Smith maintained a brokerage account at MS & Co. 

which in 2010 was transferred to NFS/RMR Capital Management (the “Stock Account”).   

4. Admit that D. Smith exercised beneficial ownership and control over the 

Stock Account from at least 1995 through 2010.  

5. Admit that Lynn Smith allowed D. Smith to use the Stock Account to 

further his personal and professional interests.  

6. Admit that, in the early 1990’s, the Stock Account acquired 40,000 shares 

of a predecessor to Charter One Financial, Inc. (“Charter One”) at a cost of $10 per share.    

7. Admit that by the end of August 1999, the Stock Account had 110,735 

shares of Charter One worth $24.75 per share, or $2,740,691.   

8. Admit that each September from 1999 to 2002, Charter One issued a 5% 

stock dividend resulting in a total of an additional 21,269 shares added to the Stock 

Account.   

9. Admit that the Charter One stock also continued to appreciate during this 

time.   

10. Admit that during the period from August 1999 to September 2002, D. and 

Lynn Smith sold a total of 24,530 shares of Charter One stock from the Stock Account 
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for a gross profit of approximately $800,000, and transferred an additional 2,574 shares 

of Charter One stock out of the Stock Account.   

11. Admit that by the end of September 2002, the Stock Account had 105,000 

shares of Charter One stock worth over $3 million. 

12. Admit that on October 14, 2002, the 105,000 shares of Charter One stock 

were journaled out of the Stock Account, and were deposited into an account for KC 

Acquisition Corp. 

13. Admit that the 105,000 shares of Charter One remained out of the Stock 

Account from October 14, 2002 to July 29, 2003, when the shares were journaled back 

into the Stock Account from the KC Acquisition Corp. account.   

14. Admit that D. Smith, as the treasurer of KC Acquisition Corp., signed the 

letter authorizing the transfer of shares back to Lynn Smith. 

15. Admit that D. Smith deposited into the Stock Account $38,430 in cash, the 

proceeds of a trust amounting to $326,304, and a note receivable totaling $410,000. 

16. Admit that in 2009, D. Smith and Lynn Smith began transferring assets 

that had been jointly held into solely Lynn Smith’s name.  

17. Admit that the transfers from a bank account jointly owned by D. Smith 

and Lynn Smith to Lynn Smith’s checking account, and subsequent transfers from D. 

Smith into Lynn Smith’s checking account, were without consideration. 

18. Admit that, in 2009, a house in Vero Beach, Florida that was held in joint 

ownership by D. Smith and Lynn Smith, was transferred to Lynn Smith without 

consideration.  
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19. Admit that D. Smith and Lynn Smith created the David L. and Lynn A. 

Smith Irrevocable Trust U/A/ 8/04/04 pursuant to a Declaration of Trust dated August 4, 

2004 (the “Smith Trust”).   

20. Admit that the Smith Trust had no assets when it was created.   

21. Admit that, on or about August 31, 2004, D. Smith and Lynn Smith 

entered into a “Private Annuity Agreement” with the Smith Trust.   

22. Admit that, under the Private Annuity Agreement, D. Smith and Lynn 

Smith agreed to sell 100,000 shares of Charter One stock to the Smith Trust in exchange 

for annuity payments to D. Smith and Lynn Smith from the Smith Trust of $489,932 per 

year from September 26, 2015 until the last to die of D. Smith and Lynn Smith.   

23. Admit that both D. Smith and Lynn Smith signed the Private Annuity 

Agreement with the Smith Trust. 

24. Admit that Thomas Urbelis, the Trustee of the Smith Trust in 2004, signed 

the Private Annuity Agreement. 

25. Admit that the Private Annuity Agreement is a valid, enforceable 

agreement.         

26. Admit that, on May 4, 2004, Charter One publicly announced that it was 

being acquired in an all-cash deal by Citizens Financial Group, which paid $44.50 per 

share. The deal was completed on August 31, 2004. 

27. Admit that on September 1, 2004, 100,000 shares of Charter One stock 

were transferred from the Stock Account to the Smith Trust account pursuant to the 

Private Annuity Agreement.   



 6 

28. Admit that, on the same day that the 100,000 shares were transferred from 

the Stock Account to the Smith Trust account, September 1, 2004, the cash merger 

occurred, resulting in the Smith Trust account being credited with $4,450,000 in cash.  

29. Admit that Geoffrey Smith and Lauren Smith, the named beneficiaries of 

the Smith Trust, never received a distribution from the Smith Trust from its creation until 

April 15, 2010, when Geoffrey Smith requested a distribution of $95,000, to give to his 

parents to pay their personal taxes, and these funds were transferred directly from the 

Smith Trust to Lynn Smith’s checking account. 

30. Admit that, in December 2003, D. Smith, Lynn Smith, McGinn, MS & 

Co. and other entities controlled by D. Smith and T. McGinn had been named as 

defendants in a securities fraud suit filed in the United States District Court for the 

Southern District of New York arising from the June 2003 initial public offering of 

IASG, Meyers v. Integrated Alarm Services Group, Inc., et al, 03-cv-09748 (S.D.N.Y.). 

31. Admit that Lynn Smith was served with a Summons and Complaint in 

connection with the Meyers v. Integrated Alarm Services Group, Inc., et al, lawsuit.  

32. Admit that Lynn Smith was aware of the fact that she was named as a 

defendant in the Meyers v. Integrated Alarm Services Group, Inc., et al, lawsuit before 

that lawsuit  was settled.   

Dated:  New York, New York 
  October 31, 2011 
         
     SECURITIES AND EXCHANGE COMMISSION 
       
            
      By____s/David Stoelting    
      David Stoelting 
      Kevin P. McGrath 
      Lara Shalov Mehraban 
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      3 World Financial Center 
      Room 4300 
      New York, New York 10281 
      Tel: 212-336-0174 (Stoelting) 
      Fax: 212-336-1324 
      Attorney for Plaintiff 
  
 
 

















UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE COMMISSION

Plaintiff
vs. Case No.: 1:1O-CV-457

(GLSIDRH)
McGINN, SMITH & CO., INC.,
McGINN, SMITH ADVISORS, LLC,
McGINN, SMITH CAPITAL HOLDINGS CORP.,
FIRST ADVISORY INCOME NOTES, LLC,
FIRST EXCELSIOR INCOME NOTES, LLC
FIRST INDEPENDENT INCOME NOTES, LLC,
THIRD ALBANY INCOME NOTES, LLC,
TIMOTHY M. McGINN, AND DAVID L. SMITH,
LYNN A. SMITH, GEOFFREY R. SMITH, Trustee
of the David L. and Lynn A. Smith frrevocable Trust
U/A 8/04/04, GEOFFREY R. SMITH, LAUREN
T. SMITH, and NANCY McGINN,

Defendants

LYNN A. SMITH and NANCY McGINN,

ReliefDefendant and

GEOFFREY R. SMITH, Trustee of the David L.
and Lynn A. Smith frrevocable Trust U/A 8/04/04,

Intervenor.

DEFENDANT/INTERVENOR GEOFFREY R. SMITH, TRUSTEE OF
THE DAVID L. AND LYNN A. SMITH IRREVOCABLE TRUST AN])

DEFENDANTS, GEOFFREY R. SMITH AND LAUREN T. SMITH’S ANSWER
TO PLAINTIFF’S SECOND AMENDED COMPLAINT

The Defendant/Intervenor, Geoffrey R. Smith, Trustee of the David L. and Lynn

A. Smith Irrevocable Trust (“Smith Trust”), and Defendants Geoffrey R. Smith and

Lauren T. Smith, individually and as beneficiaries of the Smith Trust (collectively

“Defendants”) by and through their attorneys, Featherstonhaugh, Wiley & Clyne, LLP, as
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and for an answer to the Plaintiff’s Second Amended Complaint dated June 8, 2011

allege as follows:

1. The allegations contained in Paragraph 1 constitute legal arguments or

conclusions to which no response is required. To the extent that allegations are made

against the Defendants, to which a response is required, they are denied. To the extent

the allegations are made against any other party, Defendants lack knowledge or

information sufficient to form a belief as to those allegations.

2. The allegations contained in Paragraph 2 constitute legal arguments or

conclusions to which no response is required. To the extent that allegations are made

against the Defendants, to which a response is required, they are denied. To the extent

the allegations are made against any other party, Defendants lack knowledge or

information sufficient to form a belief as to those allegations.

3. The allegations contained in Paragraph 3 constitute legal arguments or

conclusions to which no response is required. To the extent that allegations are made

against the Defendants, to which a response is required, they are denied. To the extent

the allegations are made against any other party, Defendants lack knowledge or

information sufficient to form a belief as to those allegations.

4. Defendants lack knowledge or information sufficient to form a belief as to

the allegations in Paragraph 4.

5. Defendants lack knowledge or information sufficient to form a belief as to

the allegations in Paragraph 5.

6. Defendants lack knowledge or information sufficient to form a belief as to

the allegations in Paragraph 6.
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7. Defendants lack knowledge or information sufficient to form a belief as to

the allegations in Paragraph 7 and refers the Court to the Complaint referenced in said

Paragraph.

8. Defendants admit the allegations that set forth in Paragraph 8.

9. Defendants admit the allegation that the Smith Trust opposed entry of the

preliminary injunction order but lacks knowledge or information sufficient to form a

belief as to the allegations in Paragraph 9.

10. Defendants admit that after several weeks of discovery, the Court

conducted a hearing on June 9 through 11, 2010 in which the testimony of several

individuals were taken and refers the Court to the transcript for the substance of said

testimony.

11. Defendants admit that the Court issued a Memorandum-Decision and

Order on July 7, 2010 and refers the Court to said Order as to the Court’s fmdings of fact

and law.

12. Defendants lack knowledge or information sufficient to form a belief as to

the allegations in Paragraph 12.

13. Defendants admit that the Plaintiff filed an Amended Complaint in August

2010 seeking emergent relief and refers the Court to the Amended Complaint referenced

in said Paragraph 13, Defendants deny the remaining allegations set forth in Paragraph

13.

14. Defendants admit the Court issued a Memorandum-Decision and Order on

November 22, 2010 and refers the Court to said Order as to the Court’s findings of fact

and law.
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15. Defendants admit the Court issued a Memorandum-Decision and Order on

December 1, 2010 and refers the Court to said Order as to the Court’s fmdings of fact and

law.

16. The allegations contained in Paragraph 16 constitute legal arguments or

conclusions to which no response is required and refers all questions of law to the Court.

To the extent that allegations are made against the Defendants, to which a response is

required, they are denied. To the extent the allegations are made against any other party,

Defendants lack knowledge or information sufficient to form a belief as to those

allegations.

17. The allegations contained in Paragraph 17 constitute legal arguments or

conclusions to which no response is required and refers all questions of law to the Court.

To the extent that allegations are made against the Defendants, to which a response is

required, they are denied. To the extent the allegations are made against any other party,

Defendants lack knowledge or information sufficient to form a belief as to those

allegations in Paragraph 17.

18. The allegations contained in Paragraph 18 constitute legal arguments or

conclusions to which no response is required and refers all questions of law to the Court.

To the extent that allegations are made against the Defendants, to which a response is

required, they are denied. To the extent the allegations are made against any other party,

Defendants lack knowledge or information sufficient to form a belief as to those

allegations.

19. The allegations contained in Paragraph 19 constitute legal arguments or

conclusions to which no response is required and refers all questions of law to the Court.
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To the extent that allegations are made against the Defendants, to which a response is

required, they are denied. To the extent the allegations are made against any other party,

Defendants lack knowledge or information sufficient to form a belief as to those

allegations.

20. The allegations contained in Paragraph 20 constitute legal arguments or

conclusions to which no response is required and refers all questions of law to the Court.

To the extent that allegations are made against the Defendants, to which a response is

required, they are denied. To the extent the allegations are made against any other party,

Defendants lack knowledge or information sufficient to form a belief as to those

allegations in Paragraph 20.

21. The allegations contained in Paragraph 21 constitute legal arguments or

conclusions to which no response is required and refers all questions of law to the Court.

To the extent that allegations are made against the Defendants, to which a response is

required, they are denied. To the extent the allegations are made against any other party,

Defendants lack knowledge or information sufficient to form a belief as to those

allegations in Paragraph 21.

22. Defendants lack knowledge or information sufficient to form a belief as to

the allegations in Paragraph 22 and refer all questions of law to the Court.

23. Defendants lack knowledge or information sufficient to form a belief as to

the allegations in Paragraph 23 and refer all questions of law to the Court.

24. Defendants lack knowledge or information sufficient to form a belief as to

the allegations in Paragraph 24 and refer all questions of law to the Court.
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25. Defendants lack knowledge or information sufficient to form a belief as to

the allegations in Paragraph 25 and refer all questions of law to the Court.

26. Defendants lack knowledge or information sufficient to form a belief as to

the allegations in Paragraph 26 and refer all questions of law to the Court.

27. Defendants lack knowledge or information sufficient to form a belief as to

the allegations in Paragraph 27 and refer all questions of law to the Court.

28. Defendants lack knowledge or information sufficient to form a belief as to

the allegations in Paragraph 28.

29. Defendants admit that David L. Smith is a resident of Saratoga Springs,

New York and was 65 years of age at the time of filing of the original Complaint; lacks

knowledge or information sufficient to form a belief as to the remaining allegation sin

Paragraph 29.

30. Defendants lack knowledge or information sufficient to form a belief as to

the allegations in Paragraph 30 of the Second Amended Complaint.

31. Defendants lack knowledge or information sufficient to form a belief as to

the allegations in Paragraph 31.

32. Defendants lack knowledge or information sufficient to form a belief as to

the allegations in Paragraph 32.

33. Defendants lack knowledge or information sufficient to form a belief as to

the allegations in Paragraph 33.

34. Defendants admit the allegations set forth in Paragraph 34.

35. Defendants admit the allegations set forth in Paragraph 35.
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36. Defendants admit that Lynn A. Smith is the wife of David Smith, a

resident of Saratoga Springs, and was at the age of 64 at the time of the filing of the

original Complaint.

37. Defendants admit that Nancy McGinn is the wife of Timothy McGinn and

a resident of Schenectady, New York.

38.- 123. Defendants lack knowledge or information sufficient to form a belief

as to the allegations in Paragraphs 38 through 123.

124. Defendants admit the allegations set forth in Paragraph 124.

125. Neither admits nor denies and refers the Court to the respective legal

instruments referenced in Paragraph 125.

126. Neither admits nor denies and refers the Court to the Private Annuity

Agreement reference in Paragraph 126.

127. Lacks knowledge or information sufficient to form a belief as to the

allegations in Paragraph 127.

128. Lacks knowledge or information sufficient to form a belief as to the

allegations in Paragraph 128.

129. Lacks knowledge or information sufficient to form a belief as to the

allegations in Paragraph 129.

130. Denies the allegations set forth in Paragraph 130.

131.-142. Lacks knowledge or information sufficient to form a belief as to

the allegations in Paragraphs 131 through 142.

143. Defendants deny the allegations set forth in Paragraph 143 except to admit

that in July 2010 Geoffrey and Lauren Smith received distributions from the Smith Trust.
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144. Defendants admit the allegations set forth in Paragraph 144.

145. Defendants deny the allegations set forth in Paragraph 145.

146. Defendants deny the allegations set forth in Paragraph 146.

147. Defendants neither admit nor deny the allegations in Paragraph 147 and

refer the Court to Memorandum Decision and Order, dated July 7, 2010.

148. Defendants admit that certain disbursements were made by the Smith

Trust sometime after July 7, 2010 but are without knowledge to confirm the remaining

allegations in Paragraph 148 absent a formal accounting.

149. Defendants admit that Lynn Smith was paid for the fair market value of

the Lake Property but lack knowledge to confirm the remaining allegations in Paragraph

149 absent a formal accounting.

150. The Smith Trust and Geoffrey Smith admit that Geoffrey Smith received a

disbursement from the Smith Trust, $200,000 of which was used to invest in a company

Geoffrey Smith created, Capacity One Management LLC but denies the remaining

allegations in Paragraph 150. Defendant Lauren Smith lacks knowledge or infonnation

sufficient to form a belief as to the allegations in Paragraph 150.

151. Defendants admit that Lauren Smith received $83,500 but deny the

remaining allegations in Paragraph 151.

152. The Smith Trust and Geoffrey Smith admit that Jill Dunn, counsel for the

Smith Trust, was paid for her legal services but lack knowledge to confirm the remaining

allegations in Paragraph 152 absent a formal accounting. Defendant Lauren Smith lacks

knowledge or information sufficient to form a belief as to the allegations in Paragraph

152.
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153. The Smith Trust and Geoffrey Smith admit that David Wojeski, the former

trustee of the Smith Trust was paid for his professional services but lack knowledge to

confirm the remaining allegations in Paragraph 153 absent a formal accounting.

Defendant Lauren Smith lacks knowledge or information sufficient to form a belief as to

the allegations in Paragraph 153.

154. Defendants admit the Court re-froze the Smith Trust on August 3, 2010

and refer the Court to its Memorandum-Decision and Order for its finding of fact and

legal conclusions; Defendants deny the remaining allegations in Paragraph 154.

155. Defendants deny the allegations set forth in Paragraph 155.

156. Defendants deny the allegations set forth in Paragraph 156.

157. Defendants deny the allegations set forth in Paragraph 157.

158. Defendants deny the allegations set forth in Paragraph 158.

159. Defendants deny the allegations set forth in Paragraph 159.

160. Defendants lack knowledge or information sufficient to form a belief as to

the allegations in Paragraph 160.

161. Defendants lack knowledge or information sufficient to form a belief as to

the allegations in Paragraph 161.

162. Defendants deny the allegations set forth in Paragraph 162.

163. Defendants deny the allegations set forth in Paragraph 163.

164. Defendants deny the allegations set forth in Paragraph 164.

165. Defendants deny the allegations set forth in Paragraph 165.

166. Defendants deny the allegations set forth in Paragraph 166.

167. Defendants deny the allegations set forth in Paragraph 167.
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168. Defendants deny the allegations set forth in Paragraph 168.

169. Defendants deny the allegations set forth in Paragraph 169.

170. Defendants deny the allegations set forth in Paragraph 170.

171. Defendants deny the allegations set forth in Paragraph 171.

172. Defendants deny the allegations set forth in Paragraph 172.

173. Defendants deny the allegations set forth in Paragraph 173.

174. Defendants deny the allegations set forth in Paragraph 174.

175. Defendants deny the allegations set forth in Paragraph 175.

FIRST CLAIM FOR RELIEF
Violations of Section 17(a) of the Securities Act

(Against MS & Co., MS Advisors, MS Capital, McGinn, and Smith)
(Antifraud violations)

176. Defendants repeat and reiterate the responses contained in Paragraphs

numbered “1” through “175” above as if fully set forth herein.

177. Defendants lack knowledge or information sufficient to form a belief as to

the allegations in Paragraph 177.

178. Defendants lack knowledge or information sufficient to form a belief as to

the allegations in Paragraph 178.

179. Defendants lack knowledge or information sufficient to form a belief as to

the allegations in Paragraph 179.

SECOND CLAIM FOR RELIEF
Violations of Section 10(b) of the Exchange Act and Rule lOb-S
(Against MS & Co., MS Advisors, MS Capital, McGinn and Smith)

(Antifraud violations)

180. Defendants repeat and reiterate the responses contained in Paragraphs

numbered “1” through “179” above as if fully set forth herein.
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181. Defendants lack knowledge or information sufficient to form a belief as to

the allegations in Paragraph 181.

182. Defendants lack knowledge or information sufficient to form a belief as to

the allegations in Paragraph 182.

THIRD CLAIM FOR RELIEF
Violations, and Aiding and Abetting Violations, of

Section 15(c)(1) of the Exchange Act, 15 U.S.C. §240.lOb-3
(Against MS & Co., MS Advisors, MS Capital, McGinn and Smith)

(Violations of Antifraud Provisions by Brokers)

183. Defendants repeat and reiterate the responses contained in Paragraphs

numbered “1” through “182” above as if fully set forth herein.

184. Defendants lack knowledge or information sufficient to form a belief as to

the allegations in Paragraph 184.

185. Defendants lack knowledge or information sufficient to form a belief as to

the allegations in Paragraph 185.

186. Defendants lack knowledge or information sufficient to form a belief as to

the allegations in Paragraph 186.

187. Defendants lack knowledge or information sufficient to form a belief as to

the allegations in Paragraph 187.

188. Defendants lack knowledge or information sufficient to form a belief as to

the allegations in Paragraph 188.

189. Defendants lack knowledge or information sufficient to form a belief as to

the allegations in Paragraph 189.

FOURTH CLAIM FOR RELIEF
Violations of Sections 206(1), 206(2) and 206(4)

of the Advisers Act and Rule 206(4)-8
(MS & Co., MS Advisors, McGinn and Smith)
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190. Defendants repeat and reiterate the responses contained in Paragraphs

numbered “1” through “189” above as if fully set forth herein.

191. Defendants lack knowledge or information sufficient to form a belief as to

the allegations in Paragraph 191.

192. Defendants lack knowledge or information sufficient to form a belief as to

the allegations in Paragraph 192.

193. Defendants lack knowledge or information sufficient to form a belief as to

the allegations in Paragraph 193.

FIFTH CLAIM FOR RELIEF
Violations of Sections 7(a) of the Investment Company Act

(FAIN, FEIN, FuN and TAIN)

194. Defendants repeat and reiterate the responses contained in Paragraphs

numbered “1” through “193” above as if fully set forth herein.

195. Defendants lack knowledge or information sufficient to form a belief as to

the allegations in Paragraph 195.

196. Defendants lack knowledge or information sufficient to form a belief as to

the allegations in Paragraph 196.

197. Defendants lack knowledge or information sufficient to form a belief as to

the allegations in Paragraph 197.

SIXTH CLAIM FOR RELIEF
Violations of Sections 5(a) and 5(c) of the Securities Act

(MS & Co., MS Capital, the Four Funds, McGinn and Smith)

198. Defendants repeat and reiterate the responses contained in Paragraphs

numbered “1” through “197” above as if fully set forth herein.
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199. Defendants lack knowledge or information sufficient to form a belief as to

the allegations in Paragraph 199.

200. Defendants lack knowledge or information sufficient to form a belief as to

the allegations in Paragraph 200.

201. Defendants lack knowledge or information sufficient to form a belief as to

the allegations in Paragraph 201.

202. Defendants lack knowledge or information sufficient to form a belief as to

the allegations in Paragraph 202.

SEVENTH CLAIM FOR RELIEF
(Relief Defendantllntervenors)

203. Defendants repeat and reiterate the responses contained in Paragraphs

numbered “1” through “202” above as if fully set forth herein.

204. Defendants lack knowledge or information sufficient to form a belief as to

the allegations in Paragraph 205.

205. Defendants lack knowledge or information sufficient to form a belief as to

the allegations in Paragraph 205.

EIGHTH CLAIM FOR RELIEF
Violations of Section 276 of New York Debtor and Creditor Law

(David Smith, Lynn Smith, Tim McGinn, Nancy McGinn,
the Defendant/Intervenor, Geoffrey Smith, and Lauren Smith)

206. Defendants repeat and reiterate the responses contained in Paragraphs

numbered “1” through “205” above as if fully set forth herein.

207. a) Defendants lack knowledge or information sufficient to form a belief

as to the allegations in Paragraph 207(a).

b) Defendants lack knowledge or information sufficient to form a belief

as to the allegations in Paragraph 207(b).
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c) Defendants lack knowledge or information sufficient to form a belief

as to the allegations in Paragraph 207(c).

208. Defendants deny the allegations set forth in Paragraph 208 as it relates to

the Smith Trust and Lynn Smith and lack knowledge or information sufficient to form a

belief as to the allegations concerning Nancy McGinn.

209. Defendants deny the allegations set forth in Paragraph 209.

210. (a) Defendants deny the allegations set forth in Paragraph 2 10(a).

(b) Defendants deny the allegations set forth in Paragraph 210(b).

(c) Defendants deny the allegations set forth in Paragraph 210 (c).

(d) Defendants deny the allegations set forth in Paragraph 210 (d).

211. The allegations contained in Paragraph 211 constitute legal arguments or

conclusions to which no response is required. To the extent that allegations are made

against the Defendants, to which a response is required, they are denied.

AS AND FOR A FIRST AFFIRMATIVE DEFENSE,
THE TRUST ALLEGES AS FOLLOWS:

212. Defendants repeat and reiterate the responses contained in Paragraphs

numbered “1” through “211” above as if fully set forth herein.

213. The Smith Trust has not received nor was it ever funded with ill-gotten

gains allegedly resulting from David Smith’s violation of federal securities laws.

AS AND FOR A SECOND AFFIRMATIVE DEFENSE,
THE TRUST ALLEGES AS FOLLOWS:

214. Defendants repeat and reiterate the responses contained in Paragraphs

numbered “1” through “213” above as if fully set forth herein.

215. The SEC does not have the authority to bring claims of violation of the

New York Debtor and Creditor Law.
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AS AND FOR A THIRD AFFIRMATIVE DEFENSE,
THE TRUST ALLEGES AS FOLLOWS:

216. Defendants repeat and reiterate the responses contained in Paragraphs

numbered “1” through “215” above as if fully set forth herein.

217. As an Irrevocable Trust, neither Lynn Smith nor David Smith have legal

or equitable title in the Smith Trust Corpus and despite the existence of a private annuity

agreement, the beneficial ownership of the Defendantllntervenor is fully vested in the

beneficiaries, Geoffrey and Lauren Smith.

AS AND FOR A FOURTH AFFIRMATIVE DEFENSE,
THE TRUST ALLEGES AS FOLLOWS:

218. Defendants repeat and reiterate the responses contained in Paragraphs

numbered “1” through “217” above as if fully set forth herein.

219. Any right of disgorgement the SEC may have in the event of a judgment

against David Smith is limited to his share of any annuity payments he may receive

should he survive to 2015 and beyond.

AS AN]) FOR A FIFTH AFFIRMATIVE DEFENSE,
THE TRUST ALLEGES AS FOLLOWS:

220. Defendants repeat and reiterate the responses contained in Paragraphs

numbered “1” through “219” above as if fully set forth herein.

221. As a matter of law, the corpus of the Smith Trust is immune from any

right of disgorgement the SEC may have in the event of a judgment against David Smith.

DEMAND FOR JURY TRIAL

Pursuant to Rule 38 of the Federal Rules of Civil Procedure,

Defendantllntervenor, Geoffrey R. Smith, Trustee of the Smith Trust and Defendants
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Geoffrey R. Smith and Lauren T. Smith, individually and as beneficiaries of the Smith

Trust demands trial by jury in this action of all issues so triable.

WHEREFORE, the Defendants demand judgment dismissing the Plaintiff’s

Second Amended Complaint.

DATED: July 29, 2011

Respectfully submitted,

$6ott J/Ely,Esq14
ZBarRd1J<N& 5435

Attorneys for Eefendant/Intervenor,
Geoffrey R. Sm,(h, Trustee of the David L.
and Lynn A. Smith Irrevocable Trust and
Defendants, Geoffrey R. Smith and Lauren
T. Smith, individually and as beneficiaries to
the Smith Trust
99 Pine Street, Suite 207
Albany, NY 12207
Tel: (518) 436-0786
Fax: (518) 427-0452

TO: David Stoelting
Securities and Exchange Commission
Attorney for Plaintiff
3 World Financial Center, Room 400
New York, NY 10281
stoeltingd@sec.gov

Kevin McGrath
Securities and Exchange Commission
Attorneyfor Plaintiff
3 World Financial Center, Room 400
New York, NY 10281
mcgrathk@sec.gov

William J. Dreyer
Dreyer Boyajian LLP
Attorneys for David L. Smith

& Clyne, LLP
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75 Columbia Place
Albany, New York 12207
wdreyer@dreyerboyajian.com

E. Stewart Jones, Jr.
E. Stewart Jones Law Firm
Attorneys for Timothy M. McGinn
28 Second Street
Troy, New York 12181
esj ones @esjlaw.com

Nancy McGinn
29 Port Huron Drive
Schenectady, NY 12309
nemcginn@yahoo.com

William Brown, Esq.
Phillips Lytle LLP
Attorneys for Receiver
3400 HSBC Center
Buffalo, N.Y. 14203
WBrown@phillipslytle.com
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