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Tiffani Filien :
: rom: Tiffani Filien
nt: Monday, June 22, 2009 2:12 PM
To: 'smithd@mecginnsmith.com’

Subject: Letter
Attachments: Asset Transfer Letter 1_28_09. pdf

—-SoodraftermooTivir: Smﬂ?rkﬁuMyourreferencemfeﬁemddrexseﬁcywcndyvurwife*dufen‘“ T

Jonuory 28, 2009, summarizing a proposed fransfer of assets,

' Th'cmk you and please let me kriow if you have any questions or if you have trouble openihg the ailtachment.
y«%m’
Tiffani A. Filien
Executive Secretary
Lavelle & Finn, LLP
Altorneys at Law
29 British American Boulevard
Latham, New York 12110
Email address: fiffani@lavelleandfinn.com

Phone: {518} 869-6227
Fax: {518) 869-0572

This e-mail contains PRIVILEGED AND CONFIDENTIAL INFORMATION infended only for the use of ?he addressee(s) named
ve, If you are not the intended recipient of this e-mail or fhe employee or agent responsible for delivering it to the
ded recipient, you are hereby nofified that any dissemination or copying of this is strictly prohibited. if you have
received this e-mail in eor, pleose immediately nofify us by telephone. Thank you.

Intemnal Revenue Service Circular 230 Disclosure
-Pursuant o Internal Revenue Service Circular 230, we hereby inform you that the advice set forth herein with respect to U.S.
federal taix issues was not intended or wiitten by tavelle & Finn, LLP to be used, and cannot be used, by you or ony
taxpayer, for the purpose of (i) avoiding any penalfies thal may be imposed on you or any other person under the Internal
Revenve Code or (i) promoting, marketing or recommending to onother party any transaction or matter addressed hergin.
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January 28, 2009

VIA PERSONAL DELIVERY

Mr. and Mrs. David L. Smith
REDACTED

Saratoga Springs, New York 12866
Re: Estate Planning
Dear David and Lynn:

This letter summarizes the proposed transfer of assets we recently
discussed which will further vyour estate planning and asset
protection objectives. Enclosed are three asset ownership worksheets
which illustrate the changes in ownership discussed below. The first
worksheet shows your assets ags they are currently owned. The second
worksheet shows the first set of transfers to be made immediately.

The third worksheet shows® the ownershlp of assets six (6) months
after the initial transfers.

Because the David L. Smith Lifetime QTIP Trust (the “QTIP Trust”) was
funded with assets which belonged to David, those assets must be
distributed out of the trust and back to David. This transfer wmay be
done pursuant to Article III, Section A., Paragraph 3. of the QTIP
Trust. Once the assets are back in David’s name, David will make a
gift of those assets to Lymnn. Lynn will hold these assets for °
approximately six (6) months and will then transfer the assets to the
. QTIP Trust.

In addition to the above transfer, we also recommend that David
‘transfer the $410,000 note receivable and his interests in Capital
Center Credit Corp. and Mr. Cranberry, LLC to Lynn. Again, after
approximately six (6) wmonths Lynn will transfer these assets to the
QTIP Trust. It should be noted that Lynn will need to file a gift
tax return for any transfers she makes to the QTIP Trust. No gift

~ tax will be payable, however, because there is a marital deduction
available for gifts made . between spouses. We have contacted Ron
Simons, CPA and informed him that any transfers made to the QTIP
Trust in 2008 do not require a gift tax return.

It is important to note that should either of you file for bankruptcy
or be sued by a creditor subsequent to the transfers, these transfers
will be scrutinized to determine if they were fraudulently conveyed.
In order to avoid these transfers from being characterized as

29 Broishs Agnerian Boulesiad = L .lrl\ un, New York 12010-1405 o Phone (518) 8696227 5 Fax {518) 3600572
22,26 Warkins Avenue * Oneonta, New York 13820 ¢ Phone (607) 432.3333
il addrss: LE@lavelamdfinn.com & wwwlavelleandtino.cam
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or defraud creditors; ii) not make transfers which leave you with
insufficient assets to satisfy your debts; iii) not engage in or
become engaged in a business for which your assets remaining after
the transfer constitute an unreasonably small capital; and iv) not
intend to or reasonably believe that you will incur debts after the
transfers for which your remaining assets are insufficient to repay.

We also discussed the posgibility of transferring ownership of your
principal residence and the Vero Beach property to Lynn’s name alone.
At this time, it is more beneficial for you to own those properties
jointly as tenants by the entirety. When titled as tenants by the
entirety these assets are non-probate property and will pass by law
to the surviving spouse upon the first spouse’s death. In addition,
each spouse is treated as owning an undivided 100% interest in the
property which means that the consent of both spouses is required in
order to sell or mortgage the property. Tenants by the entirety also
offers protection against the creditors of one spouse., Although a
creditor of one spouse can obtain a lien on that spouse’s interest in
the property, the lien will only survive if the debtor spouse is the
surviving spouse and becomes the sole owner of the property.
Finally, courts do not have the authority to order the sale of
property owned asg tenants by the entirety and, therefore, if one
spouse files for bankruptcy ‘the court camnot order the sale or
transfer of the property.

Once you have had a chance to review this information please do not
hesitate to contact me with any questions or if you need assistance
with the transfers. Thank you.

Very truly yours,

LAVELLE & FINN, LLP

~

By:

Martjyﬁ. Finn, JD, CPA, LL.M.

Enclosures
MSF/ale

R:\MSF\Smith_DavidLynn\EPQS9\Asset Transfer Latter 1_28_09.wpd
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE COMMISSION :

Plaintiff,
: Case No. 1:10-CV-457
Vs. ; (GLS/CFH)

MCcGINN, SMITH & CO., INC.,

McGINN, SMITH ADVISORS, LLC

MCcGINN, SMITH CAPITAL HOLDINGS CORP.,
FIRST ADVISORY INCOME NOTES, LLC,
FIRST EXCELSIOR INCOME NOTES, LLC,
FIRST INDEPENDENT INCOME NOTES, LLC,
THIRD ALBANY INCOME NOTES, LLC,
TIMOTHY M. McGINN, AND

DAVID L. SMITH, GEOFFREY R. SMITH,
Individually and as Trustee of the David L. and
Lynn A. Smith Irrevocable Trust U/A 8/04/04,
LAUREN T. SMITH, and NANCY McGINN,

Defendants,

LYNN A. SMITH and
NANCY McGINN,

Relief Defendants,
- and-

GEOFFREY R. SMITH, Trustee of the
David L. and Lynn A. Smith Irrevocable
Trust U/A 8/04/04,

Intervenor.

RECEIVER’S REPORT REGARDING SALE OF SMITH
SACANDAGA LAKE PROPERTY

Pursuant to the Court’s Memorandum-Decision and Order dated November 22,
2013 (Docket No. 647) and the Order in Aid of Administration of Memorandum-Decision and
Order (Docket No. 647) dated December 23, 2013 (Docket No. 657) (“Administration Order”),

the Receiver made preparations for and listed the Smith Sacandaga Lake Property for sale
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pursuant to the Notice to Potential Purchasers for the Smith Sacandaga Lake Property Regarding
Further Offers and Bidding Procedures (Docket No. 682), as follows:

1. The Receiver’s real estate broker, CMK & Associates Real Estate
(“CMK™), listed the property for sale on the multiple listing service system as of February 18,
2014 and both before and after that listing actively solicited further offers for the property. CMK
responded to inquiries and showing requests. As described in paragraph 3 of the Administration
Order, the Receiver was already in possession of a stalking horse offer consisting of three
contracts for the simultaneous purchase of the entire property against which higher and better
offers could be made.

2. No competing offer for the property was made to the Receiver.

3. On March 12, 2014, the Receiver delivered the stalking horse contracts, a
pro-forma Closing Statement, and explanation of the purchase offers as required by paragraph
I.A. of the Administration Order to the (a) Smith Trust trustee, (b) counsel for the Smith Trust,
(c) counsel for Lynn Smith, and (d) the Securities and Exchange Commission. No objections to
the stalking horse offer were filed or received by the March 14, 2014 5:00 p.m. (Eastern Time)
deadline.

4, Consequently, the Receiver has accepted the stalking horse offer
consisting of three Purchase and Sale Agreements (one for each parcel) requiring a simultaneous
closing based on an aggregate sale price of $575,000 (the listing price) less the five percent real
estate commission plus a one-half of one percent closing fee which represents one-half of the
closing fee being split evenly by the buyer and the Receiver, as seller. The net proceeds would
be approximately $552,379.13 less $2,186 (one-half of one percent closing fee) and $2,186
(transfer tax) if the sale were closed as of March 12, 2014. The closing price is subject to real
property tax proration as of the actual closing date. The only contingencies to closing are the

purchaser obtaining a mortgage loan on the main house parcel as to which the buyer has

-2-
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provided a pre-qualification letter from the mortgage lender, and a simultaneous closing of the

three contracts for all parcels.

5. The closing is expected to occur around June 2014.

Dated: March 19, 2014
PHILLIPS LYTLE LLP

By /s/ William J. Brown
William J. Brown (Bar Roll #601330)
Attorneys for Receiver
Omni Plaza
30 South Pearl Street
Albany, New York 12207
Telephone No.: (518) 472-1224
Facsimile No.: (518) 472-1227

and

One Canalside

125 Main Street

Buffalo, New York 14203
Telephone No.: (716) 847-8400
Facsimile No.: (716) 852-6100
E-mail: wbrown@phillipslytle.com

Doc #01-2762198.1
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE COMMISSION :

Plaintiff,
: Case No. 1:10-CV-457
Vs. ; (GLS/CFH)

MCcGINN, SMITH & CO., INC.,

McGINN, SMITH ADVISORS, LLC

MCcGINN, SMITH CAPITAL HOLDINGS CORP.,
FIRST ADVISORY INCOME NOTES, LLC,
FIRST EXCELSIOR INCOME NOTES, LLC,
FIRST INDEPENDENT INCOME NOTES, LLC,
THIRD ALBANY INCOME NOTES, LLC,
TIMOTHY M. McGINN, AND

DAVID L. SMITH, GEOFFREY R. SMITH,
Individually and as Trustee of the David L. and
Lynn A. Smith Irrevocable Trust U/A 8/04/04,
LAUREN T. SMITH, and NANCY McGINN,

Defendants,

LYNN A. SMITH and
NANCY McGINN,

Relief Defendants. and
GEOFFREY R. SMITH, Trustee of the
David L. and Lynn A. Smith Irrevocable
Trust U/A 8/04/04,

Intervenor.

CERTIFICATE OF SERVICE

I, Karen M. Ludlow, being at all times over 18 years of age, hereby certify that on
March 19, 2014, a true and correct copy of the Receiver’s Report Regarding Sale of Smith
Sacandaga Lake Property was caused to be served by e-mail upon all parties who receive
electronic notice in this case pursuant to the Court’s ECF filing system, and by First Class Mail
on March 19, 2014 to the parties indicated below:

e Alison B. Cohen - acohen@gkblaw.com

e William J. Dreyer - wdreyer@dreyerboyajian.com, Ibaldwin@dreyerboyajian.com,
sbreslin@dreyerboyajian.com,bhill@dreyerboyajian.com

e Scott J. Ely - sje@fwc-law.com

o James D. Featherstonhaugh - jdf@fwc-law.com,cr@fwc-law.com,shm@fwc-
law.com,sje@fwc-law.com, sbh@fwc-law.com
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o Erin K. Higgins - EHiggins@ckrpf.com

e Benjamin W. Hill - bhill@dreyerboyajian.com,glentini@dreyerboyajian.com

e Iseman, Cunningham, Riester & Hyde, LLP - riseman@icrh.com

o E. Stewart Jones, Jr - bessetca@esjlaw.com,sangerki@esjlaw.com

e Jack Kaufman - kaufmanja@sec.gov

e Fred N. Knopf - fred.knopf@wilsonelser.com

e James P. Lagios - jlagios@icrh.com,tmantica@icrh.com,mlohman@icrh.com

e Haimavathi V. Marlier - marlierh@sec.gov

e Kevin P. McGrath - mcgrathk@sec.gov

e LaraS. Mehraban - mehrabanl@sec.gov,marlierh@sec.gov,newvillej@sec.gov

e Michael J. Murphy - mmurphy@carterconboy.com,mlypka@carterconboy.com,
abell@carterconboy.com

e Joshua M. Newville - newvillej@sec.gov

e Craig H. Norman - cnorman@coopererving.com,jbugos@coopererving.com

e Thomas E. Peisch - TPeisch@ckrpf.com,apower@ckrpf.com

o Piaker & Lyons CPAs - cswanekamp@jaeckle.com

e Terri L. Reicher - Terri.Reicher@finra.org

e Martin P. Russo - mrusso@gkblaw.com

o David P. Stoelting - stoeltingd@sec.gov,mehrabanl@sec.gov,mcgrathk@sec.gov,

paleym@sec.gov,wbrown@phillipslytle.com,arnoldl@sec.gov
e The Shoma Group - fsilva@shomagroup.com
e Benjamin Zelermyer - bzlaw@optonline.net,steincav@aol.com

Nancy McGinn Thomas J Urbelis
7 Crowsnest Court Urbelis & Fieldsteel, LLP
Waterford, NY 12188 155 Federal Street
Boston, MA 02110-1727
Michael L. Koenig, Esq. Martin H. Kaplan, Esq.
Greenberg Traurig, LLP Gusrae, Kaplan, Bruno & Nusbaum PLLC
54 State Street, 6th Floor 120 Wall Street
Albany, NY 12207 New York, NY 10005

Jill A. Dunn, Esgq.

The Dunn Law Firm PLLC
99 Pine Street, Suite 210
Albany, NY 12207

Dated: March 19, 2014

/s/ Karen M. Ludlow
Karen M. Ludlow

Doc #01-2713536.2
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2013

WILLIAM F. LEX - Recross by Mr. Jones

witness.

(Whereupon, the Witness is excused.)

THE COURT: The government may call its next

MR. BELLISS: Tim Radice.

TIMOTHY RADICE, having been called as a Witness,

being First duly sworn, was examined and testified as

follows under oath:

DIRECT EXAMINATION BY MR. BELLISS:

York.

> O >

o O » O

Good morning, Mr. Radice. How are you today?
Doing good.
Could you tell the jury where you live?

5 Brunridge (phonetically) Street, Armonk, New

Are you married?

Yes.

Do you currently work?
Yes.

Where do you work?

New York Life Mainstay Investments. It is a

side of New York Life, the investment side.

now.

Q.
A.

How long have you been with New York Life?

October 1 started, so only a couple of months




© 00 N oo o A~ W N P

N N N N NN P B R P R R PR R
g N W N P O © 0 N O 0 A W N F O

2014
TIMOTHY RADICE - Direct By Mr. Belliss

Q- What did you do before that?

A I was a commodities trader.

Q- Where did you trade commodities?

A On the floor of the New York Board of Trade,

later the ICE Exchange. | was an 0J and cocoa trader.

Q- Did you have any particular commodity that you
traded?

Al Yes, orange juice and cocoa. |1 go back and
forth.

Q- Let"s talk about your relationship with McGinn,

Smith & Company, Inc.

A Sure. | knew -—-

Q. Let me ask you a question first, and then you
can tell us.

Al I am sorry.

Q- How did you first come to have a relationship
with McGinn, Smith?

A I knew Jeff Smith. He was a clerk when I was a
clerk down there. We were in frequent contact with each

other, talked about things, and that"s how I knew the

company .
Q. Who is Jeff Smith?
A He is one of the owners®" of the company son.
Q- Was he your primary point of contact through

McGinn, Smith for McGinn, Smith investments?
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2015

TIMOTHY RADICE - Direct By Mr. Belliss

A. Yes.

Q- Did you ever have any discussions with him about
your investment objectives?

Al I don®"t remember a particular one other than the
obvious, 1 would like to make money.

Q- Did he ever present you with opportunities to

invest in McGinn, Smith products?

A. Yes.
Q. How would he typically present one to you?
Al He would frequently talk about different deals

they had going on. He had a bunch of other people that I
knew on the trading floor that had gotten into products
when 1 was still clerking. When I was clerking I really
didn®"t have any money to invest at the time.

So 1 would hear about and talk about these
products, and at that point, it was really pitched at me.
He would just be talking to somebody else about it. And
eventually when 1 started trading and I had a little bit of
money to invest, that®"s when | had asked him if he had
anything. He said this is one we are doing right now. 1
don"t remember the specifics of that exact one, but it was
something like that.

Q- Focusing on now about the spring of 2008, did
you have discussions with Jeff Smith about an investment

opportunity called Firstline Trust 07 Series B?
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2016
TIMOTHY RADICE - Direct By Mr. Belliss

A. Yes.
Q. How did those discussions come about?
A I believe at the time | heard about other people

doing these deals. |1 said, hey, do you have any deals
going on right now? You know, it sounds like it is
something interesting, sounds like, you know, it is a good
opportunity. He said, yes, this is one of our deals. It
is security company deal.

Q- What was your understanding of how the Firstline
deal worked, what was the underlying investment?

A They loaned money to a security company, the
money that they brought in from the iInvestors, you either
had to put in ten thousand or twenty-five thousand dollars.
And then they took that money and they -- well, that was
the minimum you had put in. Then they loaned that money to
the alarm company. They used it for whatever they needed
the money for, and then they would pay a percentage back
to -- on the original money.

Q- I am going to show you Exhibit GA8 and the
screen is going to pop up in front of you. Please take a
moment and look at the folder there and see if you
recognize that document. |Is that in fact the private
placement memorandum for Firstline Trust 07 Series B?

A. Yes.

Q- Did you end up making an investment in this
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2017
TIMOTHY RADICE - Direct By Mr. Belliss

particular trust?

A Yes.
Q- I show you Exhibit GF52. What is Exhibit GF52?
Al It looks like basically my trade confirmation

that they invested me into this trade.

Q- So you did, in fact, make an investment for
twenty-five thousand dollars in Firstline Trust 07 Series B
and you made your trade on or about April 24, 2008; is that
correct?

A That sounds right.

MR. BELLISS: |If we could go back to the
private placement memorandum, GA8, please, Ron.
BY MR. BELLISS, CONTINUED:

Q- Looking at the top half of the first page there,
Mr. Radice, what was the interest rate promised to you as
an investor in this investment?

A. Eleven percent.

Q- What was the maturity term of the investment, is
it sixty months?

A. Yes.

Q- Scrolling down to the bottom half of the first
page, it says underwriting discount 6.0 percent, what did
you take that to mean?

A That the expenses associated with this would be

six percent.
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2018
TIMOTHY RADICE - Direct By Mr. Belliss

Q. IT we could go to page five. Bringing up the
highlighted section, the use of proceeds section, take a
moment and please read that to yourself, Mr. Radice.

Al Okay .

Q- Moving to page seven, again, if you could read
the highlighted paragraph to yourself under the use of
proceeds section.

A Okay .

Q- Based on the provision we have just looked at,
is it fair to say that investor money would be loaned to a
Utah company that also happened to be called Firstline?

Al No, it doesn”t say that.

Q. Okay. |If we could go back to page five, take a
moment and read that highlighted section beginning with the
trust fund.

A Okay .

Q- Does that refresh your recollection on the
connection of this Utah company?

A. Yes, I am sorry.

Q- Was it your understanding that the Utah company
had some alarm contracts that were being financed?

A. Yes.

Q- Did you think your investment money would be
used or spent according to the use of proceeds section that

we have just been looking at?




© 00 N o o A~ W N P

N N NN NN P B R P R R R R R
g N W N P O © 0 N O 0O M W N B O

2019

TIMOTHY RADICE - Direct By Mr. Belliss

A. Yes.

Q- Did Jeff Smith tell you that Mr. Smith and
Mr. McGinn were planning to use more than three hundred
thousand dollars of investor money raised by the trust to
pay themselves above and beyond the fees disclosed in the
private placement memorandum?

A. No.

Q. Is that information that would have been

significant to you in making the decision whether to

invest?
A. Yes.
Q- Did Jeff Smith tell you that Mr. Smith and Mr.

McGinn were planning to use more than three hundred
thousand dollars of investor money to make low interest

loans to themselves?

A. No.

Q- Is that information that would have been
significant to you in deciding whether to invest?

A. Yes.

Q- Did Jeff Smith tell that you Mr. McGinn and

Mr. Smith did use more than three hundred thousand dollars
of iInvestor money raised by the trust to pay themselves
above and beyond the fees disclosed in the private
placement memorandum?

A. No.
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2020
TIMOTHY RADICE - Direct By Mr. Belliss

Q- Is that information that would have been
significant to you?

A. Yes.

Q- Did Jeff Smith tell that you Mr. McGinn and
Mr. Smith used more than three hundred thousand dollars of
investor money to make low interest loans to themselves?

A. No.

Q. Is that information that would have been
significant to you in deciding whether to invest?

A. Yes.

Q. At the time that you made your investment in
this particular one, where did you think the money used to
make your monthly interest payments would have come from?

Al Proceeds from the company. The company paying
back their debt.

Q- Did you think that your monthly interest
payments might come from McGinn, Smith investments
unrelated to Firstline?

A. No.

Q- IT interest payments to you and other Firstline
investors were coming from other unrelated McGinn, Smith
investments, is that something you would have wanted to
have known prior to deciding to invest?

A. Yes.

Q- Prior to making your investment in Firstline,
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2021
TIMOTHY RADICE - Direct By Mr. Belliss
did Jeff Smith or anyone from McGinn, Smith tell you that
an alarm company called ADT had filed a multi-million
dollar lawsuit against Firstline Security, Inc., the
company borrowing investor money?

A. No.

Q. Is that information that would have been
significant to you in deciding whether to invest?

A. Yes.

Q- Prior to making your investment in Firstline,
did Jeff or anyone at McGinn, Smith tell you that
Firstline, the company that had borrowed investor money had
filed for bankruptcy in January of 20087

A. No.

Q. Is that information that would have been
significant to you in deciding whether to invest?

A Absolutely.

Q. Prior to making your investments, did Mr. Smith,
that is Jeff Smith, tell you that the company that had
borrowed investor money had stopped making repayments on
the money it borrowed from investors?

A. No.

Q. Is that information that would have been
significant for you?

A. Yes.

Q- Did you ever find out about the Firstline
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2022
TIMOTHY RADICE - Direct By Mr. Belliss

bankruptcy?
A Eventually, yes.
Q. How did you find out?
A I believe the first time 1 found out was when 1

received a letter in the mail, I think was the first I
heard of it.
Q- I show you Exhibit GF65. Take a moment and look
at that letter, please. Mr. Radice, what is this letter?
A I believe this is the letter that they sent to

say that basically the company filed bankruptcy, yes.

Q- Is there an attached memorandum to the cover
letter?

A. Yes.

Q- From a Joseph B. Carr, general counsel to

McGinn, Smith?

A. Yes.

Q- What was your reaction when you received this
letter identifying the problems with ADT, the bankruptcy?

A I guess what you would naturally assume is that
this is not good. This is not going to work. This is not
going to end well for me. Yes. | mean, the money I
invested is not going to be returned to me. 1 believe in
here they say that, they asked for additional funds to be
paid if you wanted to have a chance to secure your initial

investment.
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TIMOTHY RADICE - Direct By Mr. Belliss

Q- What was your reaction to that?

A Yes, that didn"t seem like something that would
be a good idea to do.

Q- Did you end up making any additional investments
in Firstline?

A. No.

Q- When you received this memorandum advising that
Firstline had filed for bankruptcy in January of 2008, did
that trigger anything in your mind about the timeline of

your investment?

A Not right away. It was later on.
Q- What happened?
A I went back to work after receiving this letter

and had some conversations with other people that were
invested in this, and they mentioned that how quickly after
the deal was done it had gone into bankruptcy. And that
made me think to myself, | didn"t get in this deal when it
was originally offered. |1 got in almost a year later. |
wonder if it was bankrupt already after I got in, which
obviously would be a problem. So then after that
conversation, | went home that day and brought up all my
old statements and confirmations and this letter and looked
at the dates and tried to figure out exactly what had
happened.

Q. Had you, in fact, purchased your interest after
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2024
TIMOTHY RADICE - Direct By Mr. Belliss
the bankruptcy?

A Yes, four months after the date on this letter.

Q- After you discovered the timeline of events, did
you have any further communications with Jeff Smith?

A Yes, 1 don"t remember how soon after. 1 think
it was relatively soon after. He was going to come down to
the floor and speak with everybody, just kind of give them
an update of what was going on.

So when he came down to speak with everybody, 1
pulled him aside and said, you know, there is something
wrong here. You put me in an investment that was already
bankrupt. Like, you can®t obviously do that.

And he said, you know, no problem. We will take
care of it. Don"t worry. Something must have gotten
screwed up, like if this has actually happened. Don"t
worry. We will take care of it. You know, we will get you
your money back.

Q- Looking at the bottom paragraph that®"s up on the
screen.

MR. BELLISS: Can you blow that up a little,
Ron?
BY MR. BELLISS, CONTINUED:

Q- Just take a moment and read that to yourself

Mr. Radice, if you could.

A Okay .
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Q. During any of your conversations with
Jeff Smith, did he identify where monthly interest payments
to you and other Firstline investors were, in fact, coming
from?

A No, he did not. Honestly I didn"t ask. |
probably should have. It seems to be a very kind of common
sense question, but at the time really all 1 was concerned
about was why 1 was in an investment that was already

bankrupt and the quickest possible way to get my money

back.
Q. Did you, in fact, get your principal back?
A I did eventually get my principal back.
Q- Let me show you Exhibit GF54. 1f you could flip

to the third page. What are the third and fourth pages of
that exhibit, Mr. Radice?

A It looks like my basically agreement that I
would not hold them accountable for anything like as far as
a lawsuit goes assuming they gave me my money back.

Q. IT Jeff Smith had not gotten you your money
back, what were you going to do?

A I probably would have had to file a lawsuit. It
was something I really didn"t want to have to get involved
in. 1 hadn"t really gone down that road too far because
every time 1 talked to him, he told me that 1 was going to

get my money back. So | chose to believe him on that and
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hadn"t taken any steps toward a lawsuit at that point.

Q- Looking at the first sentence up on the screen,
it talks about twenty-two thousand, two hundred and
thirty-four dollars, was that the balance of the principal
that essentially you were owed?

Al Yes, that was -- yes, | mean, they made some
interest payments on the thing so | had already taken some
money out of the account that was there in cash and that
was the rest of the money that they owed to make it whole.

Q- IT we go to page two, did you sign this release

promising not to sue McGinn, Smith?

A. Yes.
Q- Did you sign it on or about January 20, 20107?
A. Yes.

MR. BELLISS: Thank you, Mr. Radice. No
further questions, Judge.
THE COURT: Defense may cross exam.

Ms. Owens.

CROSS-EXAMINATION BY MS. OWENS:

Q. Hi, Mr. Radice. So you just told Mr. Belliss
that one of the reasons you wanted to invest in Firstline
was because you wanted to make money. And the was eleven
percent interest rate on the junior trust something that

was attractive to you?
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

x Index No.

‘Plaintiff, " '
» COMPLAINT ()3 (v § 7% (tni)

-agajnst_

INTEGRATED ALARM SERVICES GROUP., INC. -

MCGINN SMITH & COMPANY, INC.; M&S PARTNERS,

TIMOTHY MCGINN, DAVID SMITH, FIRST INTEGRATED JURY TRIAL
CAPITAL CORP., PRICEWATERHOUSE COOPERS LLP, DEMANDED
GERSTEN SAVAGE KAPLOWITZ WOLF & MARCUS

LLP, and LYNN A. SMITH, AND FRIEDMAN BILLINGS

RAMSEY & CO., INC., MARYANN MCGINN,

BRIAN SHEA,
Defendants.
: A : X
Plaintiffs, respéctfullyall'e_ge as folldws:
JURISDICT ION AND VENUE
1. This Court has federal question jurisdiction of this action pursuant to 28 U.S.C. '§1.331

as this claiai; is brought under 15 U.S.C. §§77a et seq. and 17 C.FR4§ 240.10b-5 with jurisdiction

granted under 15 U.S.C. §77v. This Court has éupplémenta] jurisdiction pursuaht t0 28 U.S.C. § 1367

_ over the claims under fhe laws of the State. of New York, the laws of Delaware and (he common law_ ..

fC'J.I' breach of contract, quantum meruit, unjust enrichment, appraisal and rescission and the since the
claims are so related to claims in the action within t1-1e Cquxt’s o;iginal jurisdiction thej férm part'of the
same case or controversy under Article III of the Um'téd States Constitution. This Court haé personal
juﬁédi.ction-o'ver'each of the Defendants because each cbnducts systematic and continuous buisinéss in
the State of New York, County of New York, and sincé a substantial portion of the acts and tortious

acts alleged herein took place in the State of New York, County of New York. This Court has

1
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personai Jurisdiction over each of the Defendants because the claims against the Defendants arise out of
torfiou_s acts tnat occurred or had effect in the Staté of New York, County 6f New York.

2. This court also has jurisdiction under 28 U.S.C. § 1332 since the parties hereto are
citizens of ciiﬁ'ercnt states and the amount in controversy exceeds $75,000. |

3. Venue in this court is founded on 28 U.S.C. 1391 (b) since one or more Defendants

‘maintain and operate a business in the County, City and State of New York.-

PARTIES
Plaintiff |
4, IAN MEYERS (“Meyers”) is an individual having.an address of 'REDAVCTED
REDACTED . Meyers is the owner of 275,000 shares of First Integrated Capital
Corp., Inc. (“FICC” or the “Company”).
Defendants |

5. Defendant Integrated Alarm Services Group, Inc. (“TASG™) is a Delaware Corpofé.ﬁon

with its principal place of business located at One Capit'cﬂ Center, 99 Pine Street, Albany, New York

12207.

6. - Defendant MCGINT\ SMITH & COIVIPANY ]NC (“MCGINNSMITH’ ), isa New

R R R R fon e 7, eme P u-— by

York corporanon authorized to do busmess in the state of New York, and maintaing and does busmess

from its principal place of business located at One Capltal Center 99 Pine Street, Albany, New York

12207 and is made a defendant here since the acts of the corporation, its officers or third persons as

were fully set forth, have undermined the rights of the Plaintiff shareholder to exercise his relative voice
in corporate affairs, including, upon information a_.nd belief, sales of FICC assets through its offices

located on Maiden Lane in the City, State, and County of New York.
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‘ employment is One (j;ipltai Center, 99 Pine Street, Albany, New York 12207,

7. Defendant M&S PARTNERS is a partmership doing.business in the state of New

. York, and maintains and does business from its principal place of business-located at One Capital

- Ccnter 99 Pine Street, Albany, New York 12207

8. ~ Defendant First Integrated Capital Corp. is a Delawa.re Corporatlon with its pnnc1pa.1
place of business located at One Capital Center, 99 Pine Street, A.lbgpy, New York 12207.

9. Deféndant Friedman B.illings Ramsey & Co., Inc. is, upon information and belief, a
corporaﬁon Awith its principal place of business Jocated at 1001 Nineteenth Street Nolrth, Arlington,
Vﬁgiﬂa 22209 and.doing business at 555 Madison Avenue, New York, NY 10022 (“FBR" or “the
Underwriter”).

10. Upon information and belief, Defendant Gersten Sav;ge Kaplowitz Wolf & Marcus
LLP (“Gersten Savage™) is a New York ﬁmited liability partnership with its principal place of business
located at 101 East 52 Street, 9® Floor, New York, New York 10022. |

11.  Upon information and belief, Pricewaterhousecoopers LLP is a Delaware limited
Hai:i]ity partnership registercd to do business in New York with its principal executive offices located af
1177 Avenue of the Americas, New York, New York 10036

12. . Defendant Timothy McGinn (* ‘Mchn ’) isan md1v1dua1 whose last known place of

13.  Defendant MaryAnn McGinn is an attorney admitted to practice in the State of New

York whose last known place of employment is One Capital Center 99 Pine Street, Albany, New

York 12207

14.  Defendant Brian Sheais an individual whose last known place of employment is One

Capital Center 99 Pine Street, Albany, New York 12207.
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15.  Defendant David Smith (“Smith™) is an individual whose last known place of

employment is One Capital Center:99 Pine Street, Albany, New York 12207.

+ 16.  Defendant Lynn A. Smith is an individual whose last known address is ¢/o McGinn

Smith, One Capital Center 99 Pine Street, Albany, New York 12207.

' FACTUAL BACKGROUND
17. Onor around March, 2000, Mchn and Smith formed First Integrated Capital Corp.
(FICC) a Delaware corporation.

18. FICC was set up to operate “four discrete but related financial semces businesses.’

_ EXhlblt A (FICC anate Placement Memorandum at 6).

19. ~ FICC’s four businesses were 1. Community Investment Banking: Joint ventures
formed with commercial banks in various growth markets; 2. - Asset Recox;cry and Collection; 3. High
Yield Asset Generation (f.he alarm or security monitoring business); and 4. Internet Based Investment
Banking (OnLine Capital, LLC). Exhibit A (FICC Private Placement Memorandum). |

20. | McGinn and Smith contributed a,ssets “ve.lued at $7,000,000 in return for 2,800,000
shares of Common St(:ck uiFirst Integrated Capital Corp.” Exhibit A at 9.

e e

21. The bu]k of the assets Mchn and Szmth contnbuted to FICC were (a) a 20% mterest

in KC Acquisition corp. dba “King Central”, one of the largest and most respected (alarm

monitoring) contract central stations” (the “Central Station Assets”) see Exhibit B, (chart showing
FICC 20% interest); and (b) a 50% interest in various retail alarm monitoring contracts created through
joint ventures between Thomas Few and M&S Partners (the “Retail Contracts”). These assets are

referred to collectively hereinafter as “The Alarm Assets”.
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22.  In addition, McGinn and Smith contributed four millibn dollars in the stock of Security

Aésociatgs International (“SAI”) and pledged a reve;xuc stream of $25 per rétail alarm contract
: purchased by FICC.
. Meyers’ Employment With FICC |

23.  McGinn and Smith recruited Ian Meyers to work for EICC.

24, McGinn and Smith represented that FICC would own all of the Alarm Assets, was a
company that would have their “full attention” as management, and that. thci_r current and future Alarm
Assets would provide a valuable basket of earning assets for FICC. |

25. On.or éi‘ound May 1, 2000; Meyers received a one-page written document signed by
McGinn offering him the positions of Vice Chairman of FICC and Preﬁdent of Pointe Capital. Exhibit
C (Letter of McGinn dated May 1, 2000).‘

26.  The offer included a compensation package of THREE HUNDRED SIXTY
THOUSAND ($360,000) DOLLARS per annum for a three-year term and 275,000 _shafes of
common stock of FICC. _'

27. | A &ﬁe copy of Meycrs" shérc certificate ﬁé. C7 representing 275,000 shares of FICC
dated November 30;%2000 is attached hereto as Exhibit “D”.

| 28. On ;; é‘rou;d M;ly 1,A 2000, Meyers .ac‘cepted M;Ginn’s offer and becamé Vicé » o
Chaurman of FICC.
29. . Meye;s remains Vice Chauman and a director of FICC to this day.

FICC Fall 2000 Offering

30.  Onor around June 27, 2003, McGinn and Smith made a private stock offering which

sought to sell 3,000,000 shares of convertible preferred stock in FICC at a price of $5 per share (fully

g
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. FICC on a pdst-conversion basis. . ‘ e

o e

convertible into 1.25 shares of FICC common). Exhibit A (P-;ICC Private Placement Memorandum).
3L Upeon information and belief, Mc% and Smith broke escrow at sﬁghtly above the
mlmmum of $4,000,000 in capital, and, upon information and belief, issued 861,000 shares.
32.  Upon information and belief, the ownership structure following the issuance of FICC

stock was as follows:

Common Shareholders ~ Pre-Offerine/ . Post-Offeting/

_ Non-Conv;erted Fully Converted
Timothy M. McGinn  B41% . 32.55% |
David L. Smith ' 4341% _ | 32.55%

Tan H. Meyers 4 8.53% . - \ 6.39%
- Thomas Few | 3.10% | . 2.32%

Paul Zindell ‘ 1.55% : , 1.16%

Series “A” Preferred - .0.00% ) 25.03%

Total D - 100.0% - 100.0%

33.  Upon information and belief, post—qft'ering; there were 4,301,250 common shares of

Rt L I e

34.  Meyers’ 275,000 shares represented over eight and one-half percent ownership in -
FICC on a noun-converted basis and over six percent on a fully-converted basis.

FICC’s Assets Prior to the JASG TPO

35.  On or around June 27, 2003, IASG conducted an initial public offering in which certain
assets of FICC were purportedly sold to the public. See Exhibit E (“JASG Prospectus”), (the “TASG

PO™).
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36.  Prior to the JASG IPQ, FICC’s mo;t imporf'an"c assets were the Retail Confracts, é.nd
the Central Station Assets, and the revenue stream accniing from the payxﬁént of $é5 for each alarm
" contract purchaséd and at least four million dollars woﬁh of SAI stock. |

37 FICC owns 50% of Payne Security Group, LLC, Guardian Group, LLC and Palisades
Group, LLC (respectively “Payne”, “Guardian” aﬁd “Palisades’). See Exhibit F (chart detailing |
ownership of Guardian Group LLC).

38. McGinn, Few and Smith controlled Payne, Guardian and Palisades.

39.  FICC owned a pro-rata share of alarm contracts which fvere ente;ed into by entities
using the trade names Payne Security, Guardian Group, and Palisades.

40. Suéh contracts were originated either by entities using the trade names Payne Security,
Guardian and Palisades Partmers or purchased from alarm ’d;alers who had odghﬁed sucﬁ contracts
through the three entities. |

41. Asof Qctober 26, 2000, Palisades owned 15,000 retail monitoring accounts and tﬁét
number was growing at the rate of 2,400 per month.

42, The Retail Contracts obligate the consumer to pay a fixed monthly fee (typically $30)

for monitoring services, thereby creating a valuable revenue stream for the contract owner. - .
43, Alarm dealers must pay a contract central station for proﬁding' monitoﬁng services to its
end users.
44,  Such payment is typically four to five dollars per month, creating a valuable revenue
stream for the Central Station. |

McGinn & Smith Neglect FICC

45.  McGinn neglected FICC right from the start, upon information and belief, spending no
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more than a few hours each month 611 fICC business.

46.  Smith spent no time at all and neglected alI of the administr;.xtivé duties he had agreed to .
handle, allowing the first joint venture to start without the requisite licenses and insurance policies.

47." Upon information and beﬁe_:f, McGinn and Smith took in excess of $500,000 énnuaﬂy in
management fees from FICC. See Exhibit E (FICC prospectus at 20).

48. Duﬁgg this period, McGinn and Smith failed to follow corpofate formalities, using -
FICC and Pointe Capital as personal slush fuuds. |

49.  McGinn Smith failed to reimburse FICC and Pointe Capital for McGinn Smith
exPeﬁses and strong-armed Pointe Capital into investing m McGinn Smith ventures.

50.  There was a single FICC Board of Directors meeting in April, 2001.

51.  During this time, McGinn and Smith diverted all corporate opportunities away from
FICC and into entities in which they had greater ownership interests.

52. McGinn and Smith acquired additional alarm assets and financed them through odmr
entities. » |

53. Duﬁng this period, McGinn and-Smith earned in excess of $7so,ooo in fees for .
- securing a loan for Securities Associates International, which, rather than payi:_xg such.fces fEfFIC_C,_

they sixnpiy stole.

¥ 54,  During this period, and contrary to their covenants to FICC, McGinn and Smith
continued to-build their personal alarm assets, financing portfolios of retail contracts with lenders such
as Key Bank, N.A. and LaSalle Bank using non-FICC entities in the process, generating in excess of

- $1,000,000 in compensation for t]iemselves annually.
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55.  Further, McGinn used his position as Vice Chairman of Pointe Financial Corp. to have
Pointe Bank purchase debt he underwrote (SAT and ng Central ﬁnancingé) and further line his

pockets in violation of Regulation O.

Commineline of FICC Retail Alarm Monitorine Assets

56. Upon information and beﬁéﬂ from October, 2000, through June 2003, McGinn and
Smith commingled the Retail Contracts of FICC with those of other entities that they owned or
controlled, along with entities co-owned or controlled by Tom Few.

57. Upon informatipn and belief and as set forth more fully below, McGinn and Smith
removed valuzble revenue-generating assets from FICC and commingled them with non-performing
and revenue-losing assets to enrich themselves personally in a series .of self—dealing'transacﬁons.

58.  Upom infofmatior; and belicf, such commingling and self-dealing was doﬁe with the
knowledge of and assisténce of PricewaterhouseCooperS LLP, Gersten Savage, FBR, Brian Shea,
MaryAnn McGing and Lynn Sm1th

59.  Upon information and Selief, such commir;gling led to significant retail alarm assets
disai:p¢aringxlfrom- FICC’sAbaIancve sheets and being divel;ted to entities. owned by McGinn, Smith and
Few. |

.60. . On June 27, 2003, the iASG prospectus claimed %hat.IASG owned éQ;OOO retail alarm

- contracts. See Exhibit E. |
61.  Upon information and belief, FICC had a 50% ownership in such ass_etg.
62.  Atthe rate of $30 per month, the 39,000 Retail Contracts yield $1,170,000 per month

in recurring monthly revenue (“RMR”).
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63 | To valuc sucthetaiI Cogtracts, the custom m the indus&y s to c;spply a facto: of 36to

RMR, giving an asset valuation of $42,120,000. | |
‘ 64 Subtracting the debt (§37,760,000) associated with these assets yields an asset vélue ‘
of $9,360,000.

65. Accqrdingly, 50% of $9,360,000 or $4,680,000 in assets in the form of the 50%
interest in retail contracts are missing from FICC’s balance sheet.

66.  Such assets should api)ear on FICC’s balance sheet, but instead were purportedly
traﬁsferréd to I.ASG for grossI}; inadequate consideration without the approval of FICC’s shareholders
and directors or fair consideration being paid. |

67.  Since Pricewatefhousec'odpers LLP.preparcd the JASG IPO, it knew or should have
known that FiCC has such ownership interest and that FICC’s shareholders and directors had not

approved of any such grossly inadequate transfer.

68.  Since Gersten Savage was counsel to IASG and prepared the IASG IPO, it knew ot
should have known that FICC has such ownership mterest and that FICC’s shareholders and directors
had not appréved of any such grossly inadequate trans fer.

FICC’s Central Station Assets

69.  From onor around o&:tot}er, 2000, through July, 2003, FICC owned 20% of the
cornmon stock of King Central. Exhibit B. This was diluted down to 16% based upoﬁ King
Central’s September 2002 acquisition of Criticom. See Exhibi-t G (chart showing ownership structure
of King Central Aquasition Corp). | ‘

70. King Central owneci 500,000 wholesale alarm mon::Ltoring contracts wh‘éreby it

provides monitoring services to end users and is paid a fee of four to five (34-5) dollars per month per

10
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contra<;.ts for providing such services. See Exhibit E, Prospectus at 1.

71. 'RMR for the 500,000 vyholesale alaﬁn monitoring assets is approximately $2,100,000.

: 72'. The industry standard mulﬁple for calculating t‘ﬁe value of wholesale alarm monitoring

contracts is 30..

73. Accordingly; the total value of King Central’s alarm mpniton'ng assets should have been
$63,000,000. Suﬁtfactjng the debt z-xssociatc_d with these assets yields an asset value of $38,‘300,000.

74.  FICC owned 16% of Xing Ccntral, or approximately $6,128,000 in assets.

75.  Such assets have disappeared from FICC’s baiance sheet.

76.  Such assets should abpear on FICC’s balance sheet, but instead were purportedly

tranéferred to IASG without the approval of FICC’s shareholders andAdirectors, or fair consideration

being paid.
77.  PricewaterbouseCoopers LLP knew or should have known that FICC has such

ownership interest and that FICC’s shareholders and directors had not approved of any such transfer.

Morlyn Financial Group LLC

78.  According to the IASG Préspecnls;:‘

Mo'rlyn‘Fiﬁaﬁcial Group LLC was founded in May 2000 to assist Dealers Wt;o were
interested in selling their alarm moﬁiton'ng contracts to IASI.. Morlyn originates alarm
monitoring contracts for acquisition an)d provideé_ due diligence, bﬂiing and other related
services. In connectipn with the acquisition of Morlyn, in J anuary 2003, we issued an
aggregate of 17,000 shares ;)f our cornmon stock to*Méssrg McGinn, Few Sr. and

Smith.

11
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79.  Upon information and belief, the shareholders and- directors of FiCC Were never
informed. of Morlyn’s existence or activities. | |

86. -Morlyn, McGinn and Smith usurped corporate opportunities by systématically
purchasiné or financing Retail Contracts throu_gh one or more competiting entities, in effect, trading

away from FICC, billed huge amounts for “due diligence™ and upon ix_lformation and belief, engaged in

other self-dealing practldes designed to bilk the FICC shareholders.

81.  Upon information and belief, McGinn and Smith used Morlyn to loot the companies
and to skim lucrative alarm contracts away from FICC and to use FICC’s corporate resources to

originaie lucrative alarm contracts, yet keep them for themselves by diverting them to Morlyn.

Accounting Procedures: Appropriate Standz;ds of Valuation and Due Diligence For the Assets of
FICC
| 82.  Since FICC owned pro-raga percentages of the Retail Contracts of Palisades, i‘ayne
and Guardian, any reasonably diligent underwriter, accountant or attorney conducting dge diligence on
the IASG assets prior to the IPO should have reviewed FiCC’ s private placement Iﬁemorandum of
Qctober, 2006 to view ifcs assets and balance sheets as of that time, Exhibit E.
83.  Accountants could simply review £h6 books-and mc?rds of the three abové-refer_cnced
entities to track the number contracts that each owned at any point in time. -
- 84. On a monthly basis, calculaﬁbns should have been made as io Which entity originated
which contract so as to determine how many new contracts hgd been originated by each entity.
85. '~ There are two sources that accountants ~co'ulvd review to déierm'me such information:

electronic records and hard copies of Retail Contracts (together the “Master Files”).

86.  During the céurse of dué diligence, the underwriters, accountants and attomeys should

12
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have audited a Master File disk with the naz_né of all accounts. All bad accounts should be removed in
making }"alﬁe calculations.

87.  During the course of due diligence, the \mdefwri’_cers; accéuntants and attomeyé should
have audited a “Palisades” file cabiﬁet containing all hard copies of the alarm monitoring contracts, the
same for Payne and Guardian.

88. Since the business kept both electronic and hard copy records, in the ordinary course
of bﬁsineés at any point in time, the system should show a precise fécord of the Retail Contract owned
by ﬁosc three entities.

89.  As stated previously, FICC owned 50% of such Retail Contracts.

McGinn Commingles Retail and Wholesale Alarm Contracts

90.  McGinn and Smith contributed all of their Retail Contracts and their entire interest (or
20%) in the Central Station Assets to FICC in October, 2000. |

91.  Although McGinp and Smith purported to own such Retail Contracts through differing
levels of ownership via Palisades, Payne, Guardian, Morlyn LLC and other retail origination entities, in
fact, upon. mfbrmaﬁon and belief, McGinn and Sm1th coﬁnmingled the asgew of thcsé corp’oraﬁbn.s,
making it impossible to differentiate any contract; in Whlcb FICC had less than a 50% interest.

92. Upoﬁ information and belief, none of the Defendants, partiéularly
PricewaterhouseCoopers LLP, nor Gersten Savage, nor FBR ever reviewed the Master File fo
ascertain which contracts were owned by which entities and ultimately what Retail Contracts were
owned by FICC. -

Fall 2001: The JASG IPO

93, By Fall 2001, upon informatjon and belief, one of FICC’s four businesses, Online

13
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Capital, an intemef investment banld.ng' venture ceased doing bﬁsiness, and McGinn and Smith, with the
aid of Defendants MaryAnn McGinn and Shea, coﬁcealéd' this failure from investors aﬁd fired Tom
' Bates, Online Capital’s President. |

| 94..  FICC concealed the failure of Online Capital from Meyers, who was at all times Vice
Chairman of FICC, and from other FICC investors. | |

95.  On or around this time, the Preferred investors in FICC sta.r,tea becoming restless with
, HCC’S non—performanc'e.

96.  On or around this time, it had become clear to McGinn and Smith that the only way to
mbnetize the assets they had looted, and to get their friends and wealthy investors out of a failed FICC
investment would be to conduct an IPO involving the Alarm Aésets.

97.  Since their personal asseis were hopeles_ély commingled with those of FICC, they
decided to simply ignore FICC’s ownership interests.

o Also, an IPO would offer McGin an opportunity to have a high-paying CEO position

which would help him finance an extravagant and profligate .lifestyle.

The FBR Contract R

99. In desperation, McGinn and Smith, with the aid of one or more Defendanﬁs, deCidéd toA
contract with Friedman Billings Ramsey (“FBR”) a Virginia broker-dcaler to take certain assets public
through an initial public offering (“TPO”") of an entity called Integrated Alarm Services Grbup,' Inc.
(“IASG”). | |

100. Upon information and belief, the éccou.nting firm of PricewaterhouseCoopers LLP -

conducted the due diligence and preparation of financial statements for the IASG IPO.

14
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101.  Upon information and belief,.Defendant Gersten Savage conduc.ted the due d.111 gence

for the IASG IPO. Part of Gersten Savage’s duty was to determine and advise both that IASG owned
“the assets.. it claimed. | |

102. . McGinn and Smith, with the aid of one or more Defendants, cor;cea.led all Valugtions of
FICC’s ﬁsséts by FBR from Meyers and the other shareholders:

103. InDecember 2.001, McGinn and Smith, with the aid of,one or more Defendénts, and
Few entered into an agreement with FBR whereby “FBR would act as financial advisor and lead
un(ierwriter for McGinn Smith & Co., Inc., King Central and any other formed entity in connection with
the proposed offering.”

104. Among‘ the assets that McGinn and Smith, with the aid of Defendants, and Few -
decided to take public were the Retail Contracts and Central Station Assets owned by FICC.

105. As set‘ forth above, pro rata shares of Retail Contracts and Central Station Assets had
alregdy bee_n contributed to and owned by FICC. |

166. Upon information and belief, and from a reading of the Prospectus, FICC receiyed
grossly inadééuaie consideration for the Retail éqntracts and nevgr received any consideration for the
Central Station Assets.

10;1. Upon information and belief, no iinpartial directors or shz;iehblders of FICC ever
approvcd the sale 'c;f the Retail Contracts or Ccntrai Staﬁon Asséts_during a duly noticed meeting.

108. Upon information and i)elief, simple due diligence would have revealed to
PricewaterhouseCoopers LLC that rieither FICC’s directors nor its éharéholders- had approved any
sale of the Retail Contracts or Ccnt'ral Station Asse;ts and to thg ex?ent amny purported transactions

occurred, that such transactions were both interested and involved grossly inadequate consideration. _
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109.  Upon information and beiief, simple; due diligence would .have revealed to Gersten
Savage that neither FICC’s directors nor its sharehélldem'had approved ény sale 6f the Retail
; Contracts or Central Station Assets and to the extent any purported transactions occurred, that such
transactions were both interested and involved grossly inadequate consideration.

110. Upon information and belief, simple due diligence would have revealed to FBR that
neither FICC’s directors nor its shareholders had a?p_;ovedany sale of the Retail Contract or Central
Station Assets and to the extent any puzﬁorted fransactions occurred, that such transactions WCI:C both
int.erested and involved grossly inadequate consideration.

False and Misleading Statements in the TASG Prospectus

| 111.  Upon information and belief, simple due diligence by any of the Defendants would have
fevealed that the statement
Palisades Grouﬁ LLC was the owner of approximately 38% of the
alarm monitoring contracts underlying the trusts. In January 2003,
Palisadg:s exchanged all of its ownership interests for our stock 'a.nd
| distributed such stock to its members, TJ'F Enterprises, LLC and First

Integrated Capital Cozporation. In connection with: the acquisition of
Pahéades, we issued-an aggregate of 25,000 shares of our common
stock. This acquisition was accounted for undef the purchase method
of ac;;ounﬁng. It is anticipated that Palisades will be liquidated .
concurrent w1th this offering. In January 2003, Payne Security Group,
LLC and Guardian éroup, LLC were acquired by us and became our

wholly-owned subsidiaries. In connection with the acquisition of Payne
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Security Group, LLC, we issuéd an aggregate of 50,250 shares to TJF
“Enterprises, LLC and First Integraie& Cagiital Corporation.
~ was enﬁely false, since no meeting of FICC’s Board of Directors ever took place nor did Meyers, as a
stockholder of FICC, receive any of the IASG stock allegedly distributed.  Exhibit E (6/27/2003 -
IASG Prospectus).
| 112.  Upon information and belief, the consideration recited in the 6/27/2003 LASG
~ Prospectus was grossly inadequate with resi)ect to the valuable cash-producing Retail Contracts owned
byAFICC. _
113. Upon information and belief, and as set forth more fully below, McGinn, Smith and‘
several accomplices converted the C:ntral Station Assets and engaged in self-dealing transactions ultra

Preparation of the JASG IPO

114.  From January through December 2002, McGinn and Smith all but abandoned FICC,‘
devoting all of his time to preparing the IASG IPO, but continued to draw m ex;:ess of $500,000 in
annual compéusation from FICC. . |

| 115. From May.. ZOGl-througli Scptembt;r, 2003, FICC held no Board of Directors or
§hareholder_s. meetiﬁgs. .
116. Upon informz;tion and belief, McGinn and Smith, with the aid of one or more
_ ,Dcfepdants, engaged in a series of transactions which purported to re-sell assets that were aJreaciy
owned by the shareholders of FICC. |
117.  Upon information ax-ld belief, McGinn and Smith, vyith the aid of one or more

Defendants, commenced a series of self-dealing mergers and acquisitions unauthorized by the
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shareholders and Board of Directors of FICC.

Pricewatg:rhouseCooners LLP Conceals IASG Insolvency

118. Upon information and belief, on or around October, 2002, PricewaterhouseCoopers -
LLP informed McGinn and Smith that IASG and its bundle of a;sets were insolvent.

119. Upon information and belief, PricewaterhouseCoopers LLP informed McGinn and
Smith that it would be unwﬂhng to provide a “going concem” letter ta McGinn and Smith that would be .
necessary for the IASG IPO to take plaqé.

120. PricewaterhouséCoopcrs LLP informed McGinn and Smith that in order for

 PricewaterhouseCoopers LLP to provide the “going concem” letter, which would permit the IPO to

take placé, either McGinn or Smith or an outside 'mvesfor would have to provide a large infusion of

. capital.

121, PriccwaterhouseCooéers LLP concealed this infoﬁnaﬁéﬁ from all shareholders and
dirc':c;cors of FICC.

122, Upon information and belief, and without disclosing such information to the
~sﬁa.reholders énd directors of f‘ICC, PricewaterhquseCoofers LLP demanded that Lynn Smith infuse
$6,000,000 into IAS_G zid/or King Central in the .form of anote or loan in exchange for issuing a
“éoing concern” letter. -‘ |

123. Upon information and belief, in excess of $500,000 of the $6,000,000 invested by
L&rm Smith went to pay fees outstanding to PricewaterhouseCoopers LLP

124, PricewaterhouseCoopers LLP concealed IASG/King Central’s chronic inability to pay

 their creditors, to keep their boeks properly, to keep accounts segregated, and IASG/King Central’s

siphoning assets away from FICC shareholders, all in exchange for recetving large fees from the cash
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infused by Lynn Smith. -

125.  Upon information and belief, Gersten Savage should have discovered IASG's

-

insolvency and TIASG/King Central’s chronic inabﬂity to pay their creditors, to keep books properly, to
keep accounts segregated, and IASG/King Central’s siphoning assets away from FICC shareholders,

such facts were material and should have been disclosed to investors.

126. The IASG prospectus stated that six million dollars of funds to be raised in would be
spent as follows:

Use of Proceeds: ** *[...]

Repayment of promissory notes to Lynn A. Smith, the wife of one of
our directors, bearing interest at 6.25% and 12% per annum, and due

in March 2004 and January 2004, respectively: One of the notes ($3.0
ruillion) is debt incurred by KC Acquisition, and the other ($3.0 million)
is debt incurred by IASI prior to its acquisition in January. A portion
(52.0 million)of the proceeds of the $3.0 million indebtedness incurred
by IASI was loaned by IASI to KC Acquisition.

$ 6.0 million - (IASG Prospectus at 12).

127.  Such statement was materially false and mislea.ding, since 1t concealed the fact that

: PricewaterhéuseCoopers LLP directed McGinn and Smith to make a cas_H infusion to conceal the

inability of the JASG assets to generate enough cash flow to qperate and to pay amounts currenﬂy due
lenders and other creditors. |

128. Further, Pricew'aterhbuseCoopers LLP knev.v or should have known that this was a
“window dressing” transaction and thgt IASG would not usé Lynn Smith’s money other than to pay

fees currently due and would have no bearing on IASG’s solvency.
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129.  Such statement was made with the intent of defrauding the investing public, to conceal

self-interested transactions, and to enrich all Defendants at the expense of the directoré, shareholders

“and the mvesting publi_é.

M&S Partners Allesed Tender Offer
130.  On or around December 13,2002, McGinn wrote to the FICC preferred sharcholders

. with the news that “FICC has received a tender offer for all its preferred stock from M&S Partners.

Eﬁﬁbit H (letter of Timothy M. Mchn dafed 12/ 13/2002) (“December 2002 McGinn Letter”).

131. Upon information and belief, no such tender offer c}&sted-- McGinn was mérely
engaging in an act of self-dealing to convince investors to give up valuable rights.

132. The December 2002 McGinn letter claimed @t Pr_ice. Waterhéuse Coopers was
engaged ito au&it FICC’s fmaﬁces for 1999, 2000, 2001 and the period ending September 30, ZOOQ.

133. No such audits were ever disclosed to FICC directors or common shareholders, nor
did_.FICC common shareholders or directors receive communications from PriceWatérhouseCoop‘ers »
LLP. |

134.‘ Upnon information and belief, no‘such au&its_ were ever receive by anyone at FICC. .

i35.  Upon information and belief, no \Iraluaﬁons, fairness opinions from independent ‘ggal%_k
counsel or other deécriptioné of thesc transactions wefe'evcr submitted to HCC’S shareholders or
directors.

136. Meyers, a director and shareholder of FICC, never saw the terms of a tender offer and

‘was never notified of one as a stockholder.

137. -M&S Partners is a company owned by McGinn and Smith which had owned the Alarm

Assets prior to such assets being contributed to FICC.
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138, OnDecember 13, 2002, the; preferred shareholders owned 25.03% of the common
stock of FICC. |
Conversion of FICC Assets by M&S and JASG

139." M&S Partners then allegedly “merged its sécurity industry business with KC
Acquisition Corp (dba King Central) to foni Integrated Alarm Services Group, Inp. (“TASG”).” Exhibit
H December 2002 McGinn Letter at 1. |

140. No Board of Directors meeting was held or approved such transaction.

141. Such transaction constituted self-dealing on the part df McGinn and Smith, with the aid
" of one or more Defendants .

142. The “security industry business” referred to in thé McGinn Letter, is the assets known
as the Retail Contracts and Central staﬁon Assets. |

143. The McGinn Letter ﬁnher stated “As a result, M&S is hereby offering to .acq_uife ea;:h
share of FICC preferred for a consideration of $7 per share, payable in shares of IASG, calculated at
thé IPQ price.” Since there was no compcllipg business reason to acquire the preferred stock at a
premium to tixe common stock, Meyers relied upon the Qaluation implied by McGinn’s offer.

144. Based on the SEVEN ($7) DOLLAR éﬂ'er price, the 861,000 preferred shares that
represented a2 25.03% 0me§hp interest valued FICC’S bundle of assets .at TWENTY-FOUR
MILLION SEVENTY-NINE THOUSAND ($24,079,000) DOLLARS.

145. Based on the SEVEN (87) DOLLAR offer price, Meyers’ shares in FICC were wérth
ONE MILLION FIVE HUNDRED THIRTY-NINE (§1,538,655) THOUSAND DOLLARS.

146.  The foregoing valuations were based on McGinn’s offer, but Plaintiff has no way of

ascertaining the validity of such valuations.
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147, Meyérs attempted numerous times to get information on any proposed tender offers
and the terpﬁs of the IPO including pricing and timing, but such information was never providéd by
Defendants.

The March 2003 McGinn Letter

148.  On March 20, 2003, McGinn wrote tp the preferred sha.reholderé of FICC to report
that he and PricewaterhouseCoopers LLP were “making pfogress, albeit slow aﬁd pﬁinful bn the initial
public offering of Integrated Alarm Services Group, Inc.” Exhibit Iat 1 (the “March 2003 McGimn
Letter™). . _ '

149, | In the March 2003. McGinn Letter, McGinn wrate to the prefer;ed shareholders “we
have previously discussed an offer to purchase each preferred share of FICC ata nominal
consideration of $7.00 of IASG stock for each share of FICC preferred.” |

150. This offer was never communicated to Meyers, nor was it submitted to FICC’s Board
of Directors for approval.

-151. M@Gin.n failed to-disclose such information or the existerllce of .this letter to the directars

of FICC, the hélders of common shares or to Meyers.

152. Plaintiff dees not know whether Mc‘Giﬁn or Smith accepted this offer in whole orin
part. | “

153.  No vote, meeting documentation or approval of this transaction was ever provided to
or secured from the Directors or shareholders of FICC. | .

154. © The-March 2003 McGum Letter informs the FICC preferréd shareholders that while
“we beliév'e that éur story w1]l be bwéll received by institational investors, there isi no guarantee that we

will achieve mid point pricing on the IPO.” Exhibit Lat2.
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155.  The March 2003 McGinn Lé)tter offers the holders of preferred stock a recompenﬁe

based on where the IASG IPO is priced.

" Tuly 2003

156. Meyers madc RUIMerous recjuests of McGinn and Smith to give him an estimate of the

value of his equity in FICC by email and registered mail.
| 157. Meyers learned, on or around July, 2003 via the FBR website that the IPO was

scheduled “firm” for 7/23/2003 after the website had previousiy posted a “TBD""cransaction date.

158. Despite due demand-by Meyers in July, 2003,' FICC’s General Counsel, Defendant |
Mary Ann McGinn (Timothy McGinn’s wife) refused to reveal any detail about the IASG IPO’s impact
upon FICC’s common sha.reholders. .

159. OmnJulyl7, 2003 Meyers obtained copies of McGinn’s correspondence with the
preferred shareholders.

160. Omn July 23,2003, IASG went public ata price of $9.25 per share.

161. Based upon the valuéiion that McGinn accorded FICC’s preferred shareholders in

correspondence that was concealed from Meyers, Meyers would have been entitled to, at a minimum,

-145,728 1ASG shares with a market value of $1,347,984.

September 12. 2003

162. After receiving no response to the demand letter, Meyers, tﬁrough counsel, contacted
FICC General Counsel Mary Ann McGinn inquiring as to FICC’s assets and his shares therein.

163." On September_ 12, 2003, Ms. McGinn informed James Dodrill, Esq.: “His stock isn’t

worth anything” . . . . “None of the other-common shareholders have been converted, and neither will -

Ian [Meyers].”
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164. The underw.ritcrs, auditors, legal counsel and Founders had 2 ﬁdiciary duty téétge; ‘
common shareholders of FICC to ensure thfat adequafe and fair conside;alionzwas paid to FICé for
tthe assets .which it sold in the IASG IPO and to insure not only the fairness ‘of the series of transactions,
but that such transactions had been approved by FICC’s Board of Directo1_-s. _

165.V Instead, with .the help of the lawyers, auditors, Founders and officers of IASG, JASG |

simply stole the assets of FICC and resold them to the public to enrich themselves and the Founders.

AS A.ND FOR A FIRST CLAIM
FILING A FALSE REGISTRATION STATEMENT |

166. Plaintiff repleads and réalleges cach of the preceding paragraphs as if fully alleged
herein.

167. This claim is brought under Section 22(a) of the Securities Act of 1933, as amended
(the “Securities Act”) 15 U.S.C. §77v(a), to enforce a liability created by Section 11 of the Securities
Act, 15U.S.C. § T7k.

168. | On or around June 2 7, 2003, merg becamé‘effective aregistration statcmenf on Forms
S-1 (the ‘;Regi.étraﬁon Statement™) filed with the éecurities Exchange Cqm_Inission (the “SEC”) pursuant |
to the Securities Act covering a public offering (the “IASG IPO™).

169. This action arises from offers and sales of the shares in the IASG IPO and other acts
and transaction relating thereto. |

170.  Upon information and belief, each Defendant participatea' in such offers and sales within
the meaning of Section 22(a) of thc; Securities Act, 15 U.S.C. § 77v(a).

171. On information andbelief, when the Registration Statement became effective and at all
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times relevant in this action, the Registration Statement and the prospectus included therein (the

“Prospectus”) contained untrue statements of material facts and omitted to state matcnal facts reqmred

to be stated therein or necessary to make the statements therein not misleading.

172. . These material untruths and omissions included, but may not have l_J_een limited to, those - -
stated in the preceding paragrgphs.

173. Each Defendant permitted its name to be inciuded in such Registration Statement.

174. Plaintiff has brought this action within one year after the divs.covery of the untrue
statements and omissions, or after such discovery should have been made by the exercise of reasonable
diligence; within three years after the securities were offered bona fide to the public; and in general
within the time prescribed by law.

"175.  Asaresult of the forégoing, Plaintiff demands payment in an amount to be determined

at trial against Defendants jointly and severally but in no case less than THREE MILLION

. ($3,000,000) DOLLARS, plus interest, attorneys fees and puniﬁve damages.

AS AND FOR A SECOND CLAIM:
CONTROLLING PERSON LIABILITY

176. Plamuff repleads and realleges each of the preceding-paragraphs as if fully alleged

herein.

177.  This claim is brought under Section 22(a) of thé Securities Act, 15 U.S.C. § 77v(a) to
en.force a liability created by Sections 11 and 15 of the Securities Act, 15 U.S.C. § 77k and o.

178. McGinn, MaJyA.nn McGinn, Smith and Lynn A. Smith each oﬁ of record of
beneficially substantial amounts of ;TASG stock and hold management and other interests in IASG.

179. By reasons of such holdings, management positions and ownership, McGinn, MaryAnn
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MCG@, Smith and Lynn A. Smith jointly and severally controlled IASG within the meaning of Section
- 15 of the Securities Act. " | |
i 180. On information and belief, all of the defendants named mﬁs Claim controlled IASG by
or through stock ownership, agency or otherwise or pursuant to or in connection with an agreemcﬁt or
understanding, direct or indireCt, with orie‘ or more other persons or wnh one or ﬁom of each other,
within the meaning of Section 15 of the Securities Act; and each of these defendants severally
pa;ticipated in such control. | |

181. On information and belief, at all times re;]evant in this action, each of the defendants
named in thié count had knowledge of or reasonable grounds to beliéve in the existence of the facts by |
reason of which the liability of the céntro]led person or persons is alleged to exist.

182. As aresult of the foregoing, Plaintiff demands paﬁﬁent In an arnount to be determined
at trial against Defendants jointly and severally but in no case lc;s than THREE MILLION
(83,000,000) DOLLARS, phzls interest, attorﬁeys fees and punitive damages.

AS AND FOR A THIRD CLAIM: |
UNDERWRITER LIABIIII‘ Y |

183. Plaintiff ;ncorporates by reference the allegztions set forth in paragraphs 1 through 100
as though set forth fully at length herein.

184. This count4is broﬁght under Se'ction,22(a)>of the Securities Act, 15 Us.C. § 77v(a)
against each of the above-named underwriters to enforce a liability created by Section 12(2) of the
Securities Act, 15 US.C. § 771(2). |

185. Plaintiff was to rec.eive shares in the IASG IPO pu:suant to the Prospectus in exchange

for his shares m FICC.
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186. _ On information and belief, each of the mthers, in connection with its offérs and
sales of the Shares, sent through the ﬁxaﬂs copies of :i:hc Pfospecnls and otherwise used means or
:instrumeﬁts of trahsportau'on or communication in intérstate.,commerce.

187.. Each of the underwriters offered and sold the shares by tneans of the Prospectus.

188. On information and belief, and as mbre fully set forth above, the Prospectus contained
'un’a.'ue statements of material facts and omitted to state maierial'facts r;ecesséry to make thé statements
therein not misleading; and no circumstances existed wﬁich detracted from or mitigated the
unt%uthﬁﬂn’ess or misleading character of such statements and omissions.

: 189. - Plaintiff has brought this action within one year after the discovery of the untrue
statements and omissions, or after such discovery of the untrue statements and omissions, or after such
discovery should have been made by the exercise of reasonable diligence and in general within the ﬁ]ﬁe
prescribed by .1aw. | |

190. As aresult of the foregoing, Plaintiff demaﬁds payment in an amount to be determined
at trié.l against Defendants joinﬂy and severally but in no case less than THREE MILLION
(%3 ;OOO,QOO) DOLLARS, plus interest, attorneys fees and' puniti\}e damages. |

| AS AND FOR A FOURTH CLAIM _
VIOLATION OF SECURITIES LAW 10B-5

191.  Plaintiff incorporates by reference the allegations set forth in paragraphs 1 through 100
as though set forth fully at length herein.

192, This claim is brought iider Section 27 of the Securities Exchange Act of 1934, as
amended (the “Exchange Ac.t”), IS.U.S.C. §78aa, against each of the defendants to enforce rights

arising under Section 10(b) of the Exchange Act 15 U.S.C. §78j(b) and Rule 10b-5 promulgated
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thereundcr, 17 C.F.R. §240.10b-5.

193, Asset forth above, Defend;cmts ‘purport'ed to sell assets to thé invesﬁng publi.c that

Belonged t';‘: FICC. 4
| 194. . The defendants employed and caused others to employ means or instrumentalities of
interstate commerce or the mails in effecting the sale of common shares sold in the IASG IPO.

195.  Defendants knew of the untrue _statémen,ts or omissions m the Registration Statement;
and each of the Defendants knew or should have kndwn of such untrue stﬁtements or omissions in the
Regi.stration Statement.

196. Plaintiff is entitled to a share of the assets déscribed in the Registration Statemeﬁt by
virtue of his ownership of 275,000 shares of FICC, which shares were not pﬁrchased or converted by
IASG following the IPO. |

197. Defendants concealed from the investing public the insolvent nafufe of the bundle of
assets to enrich themselves and to take from FICC valuable, cash-producing assets without
consideration or approval by FICC’s Board of Directors or sharehqlders.

198.  As set fqrth al;{ove with p;cxrticularity, Defendants mz;de false and misleading statements
in connection with the sale of securities to.the pj.!biic with the intent of vdefrauding Plaintiff of the value of
his shares in FICC. |

199. Plaintiff relied on such statements.

200. Such false and misleading statements caused Plaintiff’s valuable FICC shares to be
rendered worthless.

‘201. Defendants knew sut;h statements to be false at tﬁe time such étatements were made

and intended Plaintiff to rely on such statements. -
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202. Defendants actively concealed material in.fon;_aation from the sh;.reholders of FICC and
from the mmvesting public and knowipgly failed to exercise due diligence in preparing the JASGIPO in
1excl:\z:u;ge‘vfor being paid off in self-dealing transactions and receiving excessive fees, commissions and
legal fees in connection with the IASG IPQ, with the intent of deceiving the public and the sharehoiders

of FICC. |

203. Due to such fraudulent statements and transactions, Wh.lich were contained, inter alia, in
ﬁlc above-referenced filings with the SEC, 'FICC’S assets were converted and its stock renderc;d
valueless. |

204. Such fraudulent statements and omissions were made by instrumentalities of interstate
commerce and through the facilities of 2 national security exchange. | |

205. Such .fraudule'nt st;.tements and omissions were made with the intent to mis;lead
purchasers of secuntles

206. - Plaintiff has brought this_ action within the time prescribed by law.

207. . As aresult of the foregoing, Plaintiff demands payment of the lost value of the assets
represeﬁted by his ownership of FICC stock in an amo_unt 1o Be determined at trial agaiﬁst Defendants

jointly and severally but in no case less than THREE MILLION ($3,000,000) DOLLARS, plus
iﬁterest, attorneys fees and punitive damages.
AS AND FOR A FIFTH CLAIM:
BREACH OF FIDUCIARY DUTY

208.. Plaintiff repleads and realleges each of the preceding paragraphs as-if fully alleged A

herein. |

209. Defendants McGion, MaryAnn McGinn, Brian Shea, Smith and Lynn Smith were
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shareholders, directors and officers of FICC and a network of closely-held corporations and were

under a duty to deal fairly in good faith and with loyalty to FICC and not to 'comf)ete with FICC or

- profit at FICC’s expense or place private interests before.those of FICC or in conflict with those of

FICC. Ability Search v. Lawson, 556 F. Supp. 9 (S.D.N.Y. 1981) aff'd (2d Cir. 1982).

210. By engaging in the transactions sct forth morc fully above from the period October,
2000 to the present and s_,etting.up enﬁﬁes sucﬁ as Morlyn LLC and us:ing a seri¢s of companies to
.originate retail alarm contracts, to purchase alarm momnitoring contracts and pay themselves vast
coﬁsulﬁng fees, said Defendants bre_:achgd their duty of good faith and fair dealing with FICC.

211. Asaresult df fhe foregoing, Plaintiff has been daméged by Defendants acting jointly and
severally in an amount to be determined at trial but no less than THREE MILLION (§$3,000,000)
DOLLARS, plué interest, damages, attorneys fees and punitive damages. |

AS AND FOR A SIXTH CLAIM:
SELF-DEALING IN BREACH OF THE CORPORATE OPPORTUNITY DOCTRINE

212. Plaintiff repleads and realleges each of the preceding paragraphs as if fully é.lleged

herein. | |

- 213, Defendants McGinn, MaryAnn McGinn, Brian Shea, Smith were employed by FICC .

and were under an obligation not to appropriate business opportunities belonging to FICC. American

Federal Group. Itd. v. Rothenberg, 136 F.3d 897 (2d Clr 1998).

214.  From October, 2000 to the present, during the course of their cniploymen't with FICC,
said Defendants learned of business opportunities to oﬁginate retail alann contracts, acquire wholesale
monitoring contracts and otﬁerwisé engage in lucrative opportunities in businessés related to FICC.

215.  As more fully set forth above, said Defendants usurped such lucrative opportunities,
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siphoning off cash-generating assets into entities not owned by FICC’s minority common sgareixolders.
216. Such transactions were to the detriment of FICC and to Plaintiff.

_ 217 As aresult of the foregoing, Plaintiff has been damaged by Defendants acting jointly and.
severally in an amouit to be determined af trial but o less than THREE MILLION ($3,000,000)
DQLLARS, plus interest, damages, attorneys fees and punitive damagesﬁ

AS AND FOR A SEVENTH CLAIM
éONVERSION

218. Plaintiff repleads and realleges each of the preceding paragraphs as if fully alleged
herein.

219. As set forth above, Defendants Integrated Alarm Services Group, Inc., McGinn Smith
& Company, Inc., M&S Partners, McGinn, Smith, First Integrated Capita.l Coré., ' . |

‘ _ .Pricew‘aterhouseCoopers LLP, Gersten Savage and Lynn A. Smith did, without authority, intentionally

exercise control over the property of Plaintiff by transfern'ng the assets of FICC without consideration.

220. As aresult of the foregoing, Plaintiff has been damaged by Defendants acting jointly and
sevérally in an amount to be determined at trial but no less than THREE MILLION (3$3,000,000)

DOLLARS, plus interest, damages, attorneys fees and punitive damages.

AS AND FOR AN EIGHTH CLAIM:
FRAUD

221. Plaintiff repleads and realleges each of the pfeceding paragraphs as if fully alleged
herein.

222.  As set forth more fuﬂy above, Plaintiff Jan Meyers went to work for FICC and gave up
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valuable employment op_plornmiﬁes,_ in exchange for, inter alia, 275,000 shares of FICC andthe position
of Vice Chalrman. |
| ;'5.23. A; set fo;‘th more‘fully above, McGinﬁ and Smith represented to Plaintiff that FICC
owned valuable assets, including a 20% interest in King Céﬁmﬂ, one of thé largest and most respected
(alarm rﬁom‘toring) conﬁact central stations” b, a 50% interest in vaﬁous retail ﬂ@ monitoring . '
contracts created through joint ventures between Tom Few and M&SiPartn‘ers (the “retail contractg”)
and four million dollars worth of SAI stock.. -
| 224, Deferidants McGinn. and Smith made such statements with intent to defraud Meyefs.
225. Relying on such representations, Plaintiff joined FICC, believing FICC's asséts tobe
substantial.
226. ‘Wiﬁout consulting Meyers or FICC’é Board of Directors or shareholders, McGinn
* and Smith conspired with theb other Defendants to subsequently transfer FICC’s assets to IASG
without prbvid'mg fair and just coqsidemﬁon |
227.. As aresult of the foregoiné, Plantiff has been damaged in an amount to be determined ;
at trial but not less than THREE MILLION ($3,000,000) DOLLARS, plus interest, attomeys fees, and

e
Qdiliagts.

AS AND FOR A NINTH CLAIM:
FRAUDULENT CONVEYANCE

VIOLATION OF DEBTOR/CREDITOR LAW § 274
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228. Plaintiff repleads and realleges each of the preceding paragraphs ‘as if fully alleged

. 229. Defendants made the aforementioned transfers without transfer of fajl,r consideration.
230.  The capital remainimg in FICC is unreasonably small.
231. By Defendants’ actions, Plaintiff has been damaged in an amount to be determined but
not less than THREE MILLION ($3,000,000) DOLLARS plus interesg éﬁomesrs fees and punitive

damagcé.

AS AND FOR A TENTH CLAIM:
VIOLATION OF DEBTOR/CREDITOR LAW § 273

- 232,  Plaintiff repleads and realleges each of the preceding paragraphs as if more ﬁﬂly alleged
herein.
~233 . Defendants made the aforementioned tran;fers with actual intent to render FICC
insolvent. "
234, ,. ADefendan.ts transferred and rie'ceived assets without fair consideratioﬁ which rendered
the corporatica insolvent and / or .made the transfel"s while the corporation was insolvent. L e
| 235. By reason of the foregoing, Plaintiff is entitled to Judgment declaring that all transfers
made between any Defendant without fﬁ consideration or which rendered any Defendant insolvent
void and the Judgment herein be'dcclarcd a lien on said property.
" 236. Asaresultof the fore:gbing, Plaintiff hds suffered dzimages to be determined at trial, but
not less than THREE MILLION ($3,000,000) DOLLARS, plus interest, attorneys fees and punitive

damages.
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AS AND FOR A ELEVENTH CLAIM: ' -

VIOLATION OF DEBTOR/CREDITOR LAW § 275

237. Plaintiff ;epleads and realle;ges each of the prece&ingpz;l.ragraphs asif more fully alleged
herein. -

238. Defendants made the aforementioned transfers believiﬁg that they would render FICC
insolvent.

239. Defendants transferred and receiyed assets__without fair co.nsideration which rendered
the cblp'oration insolvent and / or madé the transfers while the corporation was insolvent.

240. By reason of the foregoing, Plaintiff is entitled to Judgnqént declaring that all transfers .
made .between any Defendar;t withouf fair consideration or which rendered any Defendant insolvent
‘vdid and the J udgment herein be declared a lien on said property.

241. - As a result of the foregoing, Pla.intiﬁ' has suffered damages to be determined at tri_al; bﬁt
not less than.':l"HREE MILLION ($3,000,000) DOLLARS? plus interest, attorneys fees and puﬁiﬁve
damages.
| . ] o AS ANDFOR A TWELFTH CT.ATM: | N «

RESCISSION

242. Plaintiff repleads and realleges each of the preceding paragraphs as if fully alleged
herein.

243. Plaintiff never received notice of FICC’s intention to sell all or substantially all of its
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assets nor.did Plaintiff receive notice of the tefms of such sale. - =t
244, Any such sale was a fraudulént transfer un_de'r' the applicable provisions.of N.Y.S. Bus.
- Corp. Law. |
245. Based on the foregoing, Pla_inﬁﬂ‘ shareholder is e'r'Ltitled to the equitable remedy of |
rescission and the retum of all FICC assets to FICC and the fees and other emoluments garnered
therefrom to be disgorged by the various Defendants. Cachules v. 116: Ez;st 57 Street, Inc., 125 -

N.Y.S.2d 97 (Sup. Ct. Spec. Term N.Y. Co. 1953).

AS AND FOR A THIRTEENTH CLAIM:

APPRAISAL AND PAYMENT FOR SHARES

246. Plaintiff repleads and realleges each of the preceding paragraphs as if fully alleged
herein.

247. Plaintiff never received notice of any proposed transaction regarding the sale or transfer

of FICC’s assets.

248. Plainﬁff demands an appraisal and-judgment in the amount of the fau market value of his
e . : ~275,00Q shares in FICé asé:f -.T.uly..28,' 21003,.,in an amont o be determined at sl bu-‘hip. any event in,_-
an amount not less than THREE MILLION ($3,000,000) DOLLARS.

AS'AND FOR A FOURTEENTH CLAIM

- UNJUST ENRICHMENT / QUANTUM MERUIT

249. Plaintiff repleads and realleges each of the preceding paragraphs as if fully alleged

as
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herein. : L i g . IR

250. Defendants” self-dealing, breaches of trust, breaches of fiduciary duty, usuipation of .

", corporaté opportunities have unjustly enriched Defendants at the expense of Plaintiff.

251.  Due to Defendants’ self-dealing, breaches of trust, breaches of fiduciary duty, |
usurpation of co?pd;‘ate opportunities, Plaintiff’s 275,000 shares of I;'I_CC have been rendered
worthless. |

252. Plamntiff defnands judgment in the amount by which Defendants were unjustly enn'ched,
in an amount to be determined at trial, but not less than THREE MILLION ($3,000,000).

AS AND FOR A FIFTEENTH CLAIM

SELF DEALING
(8 Del.C. § 144()) .

'253.  Plaintiff repleads and realleges each of the preceding pafagraphs_ as if fully alleged

herein.

254. By virtue of their positions of control and authority as officers and/or directors and/or

controlling persons of FICC and IASG, Defendants were able to control the contents of the financial

. reports and financing documents and presentations to analysts pertaining to FICC and IASG and

~~ gibstentially participated in all ¥spects of therastx and.conduit complained:of including bnt not limited .. . -.

to, the preparation, issuance and disseminétion of materially false and misleading information to Plaintiff,
255. Defendants” selective and misleading dissemination of the terms of any trans'actionsv

between the various entities permitted Defendants to engage in self-déaling transactions, breaches of

ﬁdu(':iary.duties, breaches of trust, and usurpation of corporate opportunities outlined above.

256.  The personal gains realized by Defendants’ actions constitute self—déaling under the .
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common law and according to 8 Del. C. § 144(a).

257. 1ASG sacrificed the rights of the miﬁority shareholders for the benefit of the officers

"~ and directors of the company.

258. Byreason of the foregoing, Plaintiff is entitled to damages against Defendants in an
amount not yet ascertained, but which will be proved at trial, in no case less than THREE MILLION

(83,000,000) DOLLARS together with interest thereon.

AS AND FOR A SIXTEENTH
' CLAIM
BREACH OF FIDUCIARY DUTY

259. Plaintiff repleads and realleges each of the preceding paragraphs as if fully alleged
herein.

260. The relationship between McGinn and Smith, with the aid of Defendants, and Difectors
of FICC and Defendant IASG its officers, directors and/or majority shareholders of IASG is fiduciary
in nature and imposes on Defgndénts the obligation of the highest loyalty and utmost good faith to

Plaintiff, who is a common minority shareholders of FICC, in all matters affecting the management,

administration and control of Plaintiffs’ interest in FICC including, but not liinited to, the ma.n‘age:meht,

R e e, LT Y T e ST Sdeecaiea. Ltasd. S L A Gm LR Y LmARASIT A RTTeLS G S e s me. T g RS Sere aiy - -"_:‘__“;:‘_;’__;

administration, and control of Plaintiffs’ Common Shares in FICC.

261. The actions and conduct of Defendants as set forth above constitute a breach of their
fiduciary duties to Plaintiff.
262. Defendants’ actions and conduct as aforesaid were wanton, willful and intentional, and

were undertaken by Defendants in a callous and intentional disregard of Plaintiff’s good faith and
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economic and physical well being. T ' o -

263. The relationshié between th;e Defendants as ﬁe officers, diraptdrszand/or majority
. sharehol;iers of FICC imposes on Defendants the obligation of the highest duty of onaity and ﬁtmost
due care to Plaintiff, who is ﬁ common minority shareholder of fICC, in all_matters, affecting the
mangggment, adrniniétration and control of Pléinﬁff § interest in FICC mcluding, but notlir_njted to, the
management, administration, and contjrol of Plaintiff’s Common Shares in FICC. -

.264. The actions and conduct of Defendants as set forth above constitute a breach of the
implied obligations of loyalty and due care Defendants owed to Plaintiff.

| 265. Byreason of the foregoing, Plaintiff is enﬁtlcd to damages against Deféndaﬁts in an
amount not yet asceﬁained, but which will be proved at trial, together with interest thereon, but in no
case less than THREE MILLION ($3,000,000) DOLLA_RS and Piaintiff is Ma gntitled to
exemplary and punitive damages against Defendants;
AS AND FOR A SEVENTEENTH CLAIM

ACCOUNTANT MALPRACTICE. .
AGAINST PRICEWATERHOUSE COOPERS LLP

i

"266. Flaitiiffiepleads and realiigss sackeft "prcc:“jngsaagra@hv as :,:if-;ﬁ.!lly alleged. . .. .
herein.

267.  Asset foﬁh above, Defendant i’,ﬁcewatezhouseCoopcrs LLP was retained by IASG
to audit its books and failed to communicate with Plaintiff, an FICC fiirector ar to ascertain that FICC
assets had been acquired by I.ASG prior to approving an PO and signing off on a'prospecms.

268. PricewaterhouseCoopers LLP was retained from funds ﬂovﬁng from assets owned by
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FICC creating a fiduciary relationship between the minority shareholders of FICC and -
PricewaterhouseCoopers LLP.. |

26'9. PriéewaterhouéeCooi:ers LLP’s knowledge may nét be imputed to the r_ninority
shareholders pf FICC, since Pﬁcewaterhou;eCoopers LLP was acting adversely to FICC and on
behalf_ of McGinn, Smith and its own account all of which were adverse to the interests of the FICC
shareholders. |

270. The representations and/or omissions made by Defendants were known by
Deféndants to bé false when made and PricewaterhouseCoopers LLP had knowledge that the JASG
TPO would render FICC’s commion shares owned by Meyers worthless.

271. Deféndants' aforesaid conduct was intentional, transgressed generally accepted
standards of morality and/or was u&ﬂﬁﬂ, wanton and malicious and was intended to harm Meyers .

272. By reason of the foregoing, Meyers is entitled to damages against

PricewaterhiouseCoopers LLP in an amount not yet ascertained, but which will be proved at ttial; axid
‘in no cése less than THREE MILLION ($3,000,000) DOLLARS together with interest thereon, and

" Plaintiff is further entitled to exemplary and-punitive damages against Defendants.

co wm S ANDEOR AEIGHTFENTRLCIAIM . . o o
ATTORNEY MALPRACTICE: GERSTEN SAVAGE

’

273. Plaintiff repleads and realleges each of the preceding paragraphs as if fully alleged '

herein..
274. Gersten Savage had'knowledge.or should have known of TASG’s lack of title to the

FICC assets.
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275. Gersten Savage was retained by JASG from funds flowing from assets owritd by
FICC, creating an attorney/client ;elatiqnship and ﬁduciarf relationship be’_c'ween Gcrs;ten .Savage and
. the x_nin-brity shareholders of f‘ICC. |

276. ~ Gersten Savage faiied to %eview the FICC docuﬁentaﬁon which would have
uncovered that JASG di(i not have title to FICC’s assets.

277.} By its actions and omissions, as set forth more fully above, Gersten Savage pe@ﬁed'
JASG to sell assets to the public which FICC' owned, to the detriment of FICC minority sharehqlders.

| 278. By reason of the foregoing, Plaintiff is entitled to damages against Gersten SavageAin \

an amount not yet ascertaine@, but which will Se provéd at trial, and in no case less than THREE
M]LLION (83,000,000) DOLLARS £o;gcthcr with interest thereon, and Plaintiff is further entitled to

exemplary and punitive damages.

AS AND FOR A NINETEENTH
CLAIM:
ULTRA VIRES ACT:
RESTRUCTURING AND CHANGE OF CONTROL WITHOUT SHAREHOLDER
' -NOTIFICATION AND APPROVAL o

=

- YEQLATICN-CF.DEL-GENER AL ED ‘QPORATTO”LAW 242 v e e s

279. Plaintiff repleads and realleges each of the preceding paragraphs as if fully alleged
herein.

280. Defendants-consu;nmation of the TASG IPO constitutes a change of control and

restructuring of FICC.
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281. By virtue of the IASG IPO, new entities control FICC inclﬁdiri‘g the board o*f .
directors. | .
'?.82. By virtue of the IASG IPO, the articles of incorporation of the company were
amended md altered so as to change the \_fofing rights and valué of stock.
283. Defendants failed to provide proper notice to the FICC shareholder.s of the
transaction. | |
284. Defendants failed to allow the Plaiﬁtiff z;nd other minority shareholders to vote on the
@sacﬁom

285.  Pursuant to Delaware General Corporations Law,-a corporation must notice a special

‘meeting of the shareholders entitled to vote if the certificate of mcorporation is amended to alter the

corpofate .strucmrg.
286. Upon information and belief, the IASG IPO substantially altered the corporate
structure inéluding diluting coxmﬁon shareholders, iss_ﬁing additional shares, iséui‘ng additional clz;sses of
shares, and changing corporate control and management.
| 287. The Plaiﬁtiff as a minority shafeholder, faﬂed to approve the issue of the IASG IPO.
w288 Dcfen:aétsfaﬂed*gesld:fmrdnoberc :ﬂeonmg foribe purpose of the vota, - . .. 2o o
289. As aresult, the actions taken by Defendant in the IASG IPQ were ultra vires and
void. |
290. As aresult of the foregoing, Plaintiff demands compensatiog in the amount of dilution

caused by the IASG IPO entered into without shareholder approval or notice in an amount to be

determined but in no case less than THREE ($3,000,000) DOLLARS.
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AS AND FOR A TWENTIETH - -
' cLAM - '
APPRAISAL RIGHTS OF MINORITY SHAREHOLDERS
8 Del. 262

- 291.  Plaintiff repleads and realleges each of the preceding paragraphs as if fully alleged
herein.
292. P1a.inﬁffs as minority shareholders have the right to acourt determination as to the
value of their shares, and the valuation of their shares in the TASG TPO.
293. | As previously allcged TASG failed to éonsider the companies fundamentals including
“its ass;ts when determining the valﬁation of sha:e;s for the JASG IPO. |
294. TASG failed to consider the equity already investéd in the company. IASG failed to
| consider its income, good wili, and customers base.
295. Upon information and beliéf, IASG faﬂed to obtain an opinion from an professional or
expert in valuation. |
296. Plantff denﬁnds that the COL[I;l’ appraise, evaluate and set the value of the shares of
TIASG pre- IASG IPO, and issué an order compgz.lsating'PAlaintiﬁ' for the loss in value equity in the

Company due to the IASG ]PO

e e e a g
e S e e e o e I

P, e e v i

AT T rxITEeT oex

AS AND FOR ATWENTY FIRST CLAIM
PIERCING THE CORPORATE VEIL
297. Plaintiff ;eplez;ds and realleges each of the preceding paragraphs as if fully alleged
herein. .
298. Defendants McGinn, MaryAnn McGinﬁ, Brian Shea, Smith and Lynn Smith

controlled FICC and and a number of competing entities more fully set forth above in which they
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owned interests which interests conflicted with the interests of the minority shareholders ofFICC.

299. Said Defendants exercised suéh control gver FICC and the conflicted entities that

*. FICC became the mere instrumentality of such Defendants, who are the real actors.

300. Said Defendants used such control to commit fraud and other wrongs as set forth

ahove.

301. Asset forth above, Plaintiff suffered unjust loss and injuries due to such fraud

' warranting disregard of the corporate form and imposition of personal liability on Defendants. Inre:

Vebeliunas, 332 ¥.3d 85 (2d Cir. 2003).

302. Byreason of the foregoing, Plaintiff is entitled to damages against Defendants jointly
and severally in an amount not yet ascertained, but which will be proved at trial, in no case less than

THREE MILLION ($3,000,000) DOLLARS together with interest thereon.

WPiEREF ORE, Plaintiff ;;rays for judgment against Defendants: "
- On the First Cause of Acﬁon, Plaintiff demands. judgment in an amount to be determined at
trial but not less than THREE MILLION ($3,000,000) DOLLARS, to gether with in.tere.:st, attorneys
2c3and puniﬁ‘ve-'i'mag"s&;?"«:f- e ~ S ﬂ, e .l . mow e S ».4-«'
On the Second Cause of Action, Plaintiff demands judgment in an amount to bé determined at
trial but not less than THREE MILLION ($3,000,000) DOLLARS, together with interest, attorneys
fees and i)unitive daﬁages.

On the Third Cause of Acﬁdn, Plaintiff demands judgment in an armount to be determined at

trial but not less than THREE MILLION ($3,000,000) DOLLARS, together with interest, attorneys
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fees and punitive damages. . ‘ s iy

On the Fourth Cause of Action, Plaintiff demands judgment in an amount to be determined at -

o u'ial but not less than THREE MILLION ($3,000,000) DOLLARS, together with interest, attorneys

fees and punitive damages.
| On the Fifth Cause of Action, Plaintiff demands judgment m an amount to be determined at

trial bﬁt not less than THREE MILLION ($3,000,000) DOLLARS, t:o ge&er with interest, attomeys
fees, and punitive damages. | |

vOn the Sixth Cause of Action, Plaintiff demands judgment in an amount to be determined at
trial but not less than THREE MILLION (§3,000,000) DOLLARS, together with interest, attorneys
fees and puniti\}e damages.

On the Seventh Cause of Action, Plaintiff demands judgment in an amount to be determ'méd
at trial but not less than THREE MJLLION_($3 ;000,060) DOLLARS, together with i;_utcrést, .
attorneys fees and punitive damages.

On.the Eight Cause of Action, Plamtiff demands judgment in an amount to be determined at

trial but not less than THREE MZ[LLION ($3,060,000) DOLLARS, together with interest, attorneys

* - fees and punifve daigagoss T v or D e Y he : oA R S 4

On the-Ninth Cause of Action, Plaintiff demands judgment in an amount to be determined at

trial but- not less than THREE MILLION ($3,000,000) DOLLARS, together with interest, attorneys

' fees and punitive damages..

On the Tenth Cause of Action, Plaintiff demands judgment_in an amount to be determined at

trial but not less than THREE MILLION ($3,000,000) DOLLARS, together with interest, attorneys
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fees and punitive damages. , . E R

On the Eleventh Cause of Action, Plaintiff demands judgment in an amount to be determined

*at trial btﬁ not less than THREE MILLION ($3,000,000) DOLLARS, together with interest,

attqrneys fee_s and punitive damages.

On the Twelfth Cause of Action, Plaintiff deman&s‘ rescission and the return of all .FICC as_s.ets
to FiCC and the fees and other emoluments gamered therefrom to be c:ﬁsgdrged by the various
Défcndants.

o On the Thirteenth Cause of Action, Plaintiff demands judgment in an amount to be determined
at trial but not less than THREE MILLION ($3,000,000) DOLLARS.

On the Fourteenth Cause of Action, Plaintiff demands judgment in an amount to be
determined at trial but nbt less thm THREE MILLION ($3,000,006) 'DOLLARS.

| On the Fifteenth Cause ofActio'n, Plaintiff demands judgment in an amount to be détmmjned
at trial but not less than THREE mLION_(a;s,éoo,OOO) DOLLARS, together with interest, | |

On the Sixteenth Causg: of Action, Plaintiff demandg judgment in an amount to be determined
at trial but not less than THREE MILLION ($3,000,000) DOLLARS in addition to exempla;y and |

On the Seventeenth Cause of Acﬁon, Plaintiff demands judgment in an amount to be
determined at trial but not icss than THREE MILLION ($3,006,000) DOLLARS togéther with
interest, and in addition to exemplary and punitive damages against Defendants. |

| On the Eight'eenth Céuse of Action, Plaintiff demands judgment in an @omt to be determined

ai trial but not less than THREE MILLION ($3,000,000) DOLLARS together with interest, and in
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addition to excmpla.fy and punmitive damages. | - _ =

On the Nineteenth Caﬁsc of Action, Plaintiff demands judgment in an amount to be ‘

", determined at trial but not less than THREE MILLION ($3,000,000) DOLLARS.

On Twentieth Cause of Action, Plaintiff demands that ﬁe court appraisé,_ evaluate and set the
value of the shares of JASG pré—IAS_G IPO, and issue an order compgnsating Plaintiff for the loss in
value equity in the Company due to the IASG IPO.

On the Twenty-First Cause of Action, Plaintiff demands judgment in an amount to b.e
determined at trial but not less than THREE MILLION (§3,000,000) DOLLARS together with

interest thereon.

Dated: December 9, 2003
New York, New York

Respectfully submitted,
DOWD & MAROTTA LLC

" - 277 Brosdway, Suite 1310 ;
wivesrue New e Mew York 10007« 0 L T e e i S
Counsel for Plaintiff
Tel: (212) 349-1200
Fax: (212) 349-4056

46

GERSAV 0021456



DECLARATION

IAN MEYERS, being duly sworn, deposes and says:

1. That I am tﬁe Plaintiff in the above-referenced action herein.

2. I swear under penalties of perjury of the laws of the United States of America that I have
read the annexed Complaint and know of the contents thereof and the,‘same are true to my
lcnowledge; cxbept thos'c matters ﬁherein whi;:h are stated to be allege& on information and belief,

them to be true.

Ian Meyers

P R e -
R e it Lol - e T e R s
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QTP 'F[Er&ﬂE-I‘DDeposits made to this account since inception date of 5/24/07

TOTAL: $ 1,224,087.50

&
47’

Lg‘c/,co c

Acct# 0892
Date Amount viethod of deposit

5/24/2007 $ 350,000.00 Check

6/13/2007 $  25,000.00 Check

6/21/2007 $ 17,500.00 Check

7/6/2007 $ 4,250.00 Check

7/17/2007 $ 250,000.00 Wire s S (ocorl) Grue "J
10/16/2007 | $ 4,250.00 Check 7 G / o /o 7
10/23/2007 | $ 30,000.00 Check

11/2/2007 $  50,000.00 Check '
12/20/2007 | $ 62,000.00 Check

2/20/2008 $ 30,000.00 Check

6/23/2008 $ 15,000.00 Check

7/7/2008 $  40,000.00 Check

7/9/2008 $ 16,087.50 Check

10/9/2008 $ 70,000.00 Check

10/9/2008 $ 230,000.00 Check
10/15/2008 | $ 30,000.00 Check

("/fsf/6‘7 tonn e -

i Gp7.7<¢

SFCHISAO NDNY-P-NNNNAARK






Brokerage Accounts

Dave and Lynn Smith : $558.17

REDACTED

F353

David L. Smith 669,386.20
révacten= QTIP TR.
)892

David L. Smith and Lynn Smith
IRREV. TR. "*°*°T¥0 9671
McGinn, Smith 3,370.427.80
Pine St. Capital Partners 576,328.00

3,946,755.80
Lynn Smith . '
REDACTED g1 ' $1,557,149.14
CMET 150.000.00

1,707,149.14

Capital Center Credit Corp.
100% owned by David L. Smith - 346,413.00

Other Investments _
Mz. Cranberry 500,000 500,000.00

90/0(.50 Z, gm 14 f4

$7,170,262.00
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Feb 04 08 06:55p Thomas Livingston 518-463-9183 p.1

FROM THE DESK OF THOMAS LIVINGSTON

KMeGinn Smith Co., Inc.
99 Pine St.

Albany. New York 12207
518-449-5131

McGINN SMITH CO.

i

v Jopid Conttlslen Fome 75 [ ST

Faxe Pages:

Phone: 2,0 — 3595113 . Date: 3/‘5/&3/

Re: Lesig pitio~

O Urgent [ For Review {1 Please Comment []lPlease Reply [ Please Recycle

CONEIOENTIALTY HOTE:

This is a confidential transmission. The sencer McGirn Smith Co., Inc. is a finandal services firm and this transmission is intended for the
designalsd addressee only. If you are not the inlended recipient, please contact us Immeciately and refrain from discinsing or using e
enciosed infonmation in any way. Faflure to comply with 1his direction may resukt In a claim thal you have viclaled the law andlor are liable for
monetary damages. Thank you for your atten¥on to this message. If you have received this transmission in error, please nofify us by telephone
immedialely so thatwe can arangs for the retum of the documents to us atno cost to you.

PLAINTIFF’S
EXHIBIT

PX 306
&L q-3-((

Div Ex 274 -1




Feb 04 08 06:56p Thomas Livingston

518-463-9183 p2
February 4, 2008
alseT TP Management, LLC
45 Droadway, Suite 2640
New York, NY 10006

alseT IP Associates, LLC
45 Broadway. Suite 2640
New York, NY 10006

alseT [P Management, LP
45 Broadway, Suite 2640
New York, NY 10006

David Kennedy
45 Broadway, Suite 2640
New York, NY 10006

Steve Willis v
45 Broadway, Suite 2640
New York, NY 10006

RE: Resignation
Sirs:

Newton Advisors LLC (“Newton™) hereby resigns from its position as managing member
of alseT IP Management, LLC (“alseT Management™) and alseT IP Associates, LLC (“alseT
Associates”; together with alseT Management, the “Companies”) and any other management,
administrative or other position held in the Companies by Newton, its designees or its affiliates,
effective as of the date of this letter.

1. Economic Interest. In connection with Newton’s resignation, Newton and
Thomas Livingston (“IL"), 2 managing member of Newton, hereby disavows any
economic or management interest in the Companies or any affiliate thereof
(collectively with the term Companies, “alseT persons™) or their respective
activities, now existing and forever, and TL resigns from any management,
administrative or other position he holds in the Companics, effective as of the date
of this letter.

2. Resignation. Additionally, pursuant to Section 3(a) of the employment agreement
 between TL and alseT IP Management LP (“alseT LP”) dated September 21,

2005 (the “Employment Aereement™), TL hereby resigns from and terminates his
employment with alseT LP, effective as of the date of this letter. In accordance

1 : ;
NEOYORK 6720807 W K} 3/‘4’ t”/
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Feb 04 08 06:56p Thomas Livingston 518-453-9183 p.3

with Section 3(f) of the Employment Agreement, TL acknowledges that, effective
as of the date of this letter, he shall cease to receive or be entitled to any and all
compensation, including, among other things, any accrued and unpaid salary or
borus, deficiency deferred compensation and any other benefits from alseT p
and will have no rights to any compensation for any date or period on or prior to
the date hereof, or any future compensation of any kind.

3. Payments. No payment of any kind will be made, due or owing to Newton or TL,
in any way, at any time or from any of the Companies. or any of its affiliates, in
connection with (a) the unconditional resignation of TL from alseT LP under the
Employment Agreement, (b) the resignation and withdrawal of Newton from the
Companies as sef forth in paragraph 1 above, (¢) the withdrawal of TL as set forth
in paragraph 2 above, (d) the representations and covenants of Newton and TL
hereunder, and (e) any claim for “back” or “past” compensation or other
recompense of any kind or for any reason, including a claim in any profits or
revenues of the Comapanies or any of their affiliates, in each case now and forever.

4. Treatment of Certain Payments. Newton, TL and the Companies understand and
agree that the payments pursuant to paragraph 3 will be treated as a buy-out of
Newton and TL’s interests in the Companies and any of its affiliates. To the
fullest extent permitted by law, Newton and TL shall indemnify and save
hamraless each alseT Person from and against (i) any and 21l U.S. Federal, state, or
local taxes that may be imposed on amy alseT Entity with respect to such
payments pursuant to paragraph 3 and (if) any claims, liabilities, damages, losses,
costs and expenses (including amounts paid in satisfaction of judgmoents, in
compromises and settlements, as fines and penalties and legal, auditing,
accounting or other costs and reasonable expenses of investigating or defending
against any-claim or alleged claim) of any nature whatsoever, known or unknown,
liquidated or unliquidated, that may be imposed on any alseT Person arising from
any and all taxes, claims, demands, actions, suits or proceedings, civil, criminal,
administrative or investigative, in relation to such payments.

S. Responsibility for Taxes. TL shall be responsible for any and all federal, state,
locz] and other taxes imposed on TL with respect to the amount set forth in
paragraph 3 and TL shall indemnify any of the alseT Persons and hold each
harmless from any and all costs, interest, penalties and other amounts imposed by
federal, state or local taxing authorities arising from TL's failure to pay such
taxes. '

6. Acknowledgement of Certsin Contractual Obligations. Newion and TL
acknowledge that Sections 10.5 (Confidentiality), 10.12 (Division of Property),
10.13 (Other Covenants of Limited Partners) and 10.14 (Iimeparable Harm) of the
Iimited parnership agreemeni of alseT TP Management LP and Sections 9.5
{Confidentiality), 9.13 (Restrictive Covenants of the Members Relating to Post-
Termination Period) and 9.14 (Irreparable Harm) of the limited liability company
agreement of alseT IP Management LLC shall continue in full force and effect in
accordance with the terms thereof as of the date hereof; provided, that the 12-
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month restriction on contacis contained in Section 10.13(i) of such agreements
shal) be limited to companies that were on the Company’s deal log as of August 1,
2008. In addition, and for the avoidance of doubt, Newton and TL aclgmw]edge

 that the confidentiality provisions referred to above include 2 prohi!'sinsm on the
use of any confidential information for any reason and that after expiration of the
12-month period referred to in the proviso in the preceding sentence, 21 lactwlty
that is “competitive® with the Company and the alseT Entities is resmcted to
jnvesting or providing, of managing third-party capital that invests in or provides,
financing directly or indirectly secuxed by intellectual property or cash flows and
toyalties derived therefrom.

7. Mumal Complete Release

Newton and TL, for and in consideration of the payments described herein, for
itself, himself, their respective heirs, assigns, executors, and administrators
(individually and collectively, the “Releasors”), fereby releases and forever
discharges each of the alseT Persons and their respective parent and affiliates
companies, subsidiaries, divisiops, predecessors and/or successors and assigns
and their respective directors, shareholders, employees, parners, members,
managers, officers, agents, and attormeys, past and present (individually and
collectively, the “Released Parties”), from any and all manner of action, claim,
suit, cause of action, debt, sum of money, contract, covenant, CONtroversy,
agreement, promise, damages, judgment and demand whatscever, in law or in
equity, known or unknown, including but not limited to any cause of action under
the following int each case as amended and as applicable: the Age Discrimination
in Employment Act of 1967; Title VII of the Civil Rights Act of 1964; the Civil
Rights Act of 1991; the Equal Pay Act of 1963, the Americans with Disabilities
Act of 1990, the Family and Medical Leave Act of 1993; the Civil Rights Act of
1866; the Worker Adjustment and Retraining Notification Act; the Employee
Retirement Income Security Act of 1974; any applicable Executive Order
Programs; the Fair Labor Standards Act; and their state or local counterparts,
jncluding without limitation, or any ofher federal, state ar Jocal constimtion,
statute, ordinance, or regulation; or under any public policy, contract or tort, or
under any common law canse of aciion Whatsoever including but not limited to
any cause of action for wrongfil discharge; or arising under any practices or
proceduses of any alseT Person; or any clim for breach of contract, breach of any
implied covenant of good faith and fair dealing and violation of public palicy, or
any claim for costs, fees or other expenses, including attomeys® fees, incurred in
these matters, that the Releasors ever had or now have by reason of any matter,
cause or thing whatsoever, and more particularly, but not exclusively, by reasons
of any claims arising from or relating to TL’s employment with the alseT IP, the -
termination of his employment with the alseT 1P, or any mattex or thing done or
said during the course of his employment with the alseT IP, the termination of his
employment with the alseT IP or the negotiation of this Agreement. This release
includes, but is not limited to, rights arising out of aileged violations of any
contracts, express or implied, including but not limited to any employment
agreement, the limited partnership agreement of alseT IP Management LP, the

o #hs
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firnited liability company agreement of alseT IP Associates LLC, the limited
liability company agreement of alseT IP Mmagemeqt.LLC and all of the
admission letiers executed between TL and any of the Emiities.

Each of the alseT Persons, for and in consideration of the settlement described
herein, for itself and the Released Parties as described in paragraph 7 above.
hereby releases and forever discharges the Releasors as described in paragraph 7
above, from any and all manner of action, claim, suit cause of action, debt, sum of
money, contract, covenant, CONroVersy. agreement, promise, damages, judgment
and demand whatsoever, in law or in equity, inclnding but not limited to any
federal, state or local constitution, law, statuc ordinance, executive order or
regulation of any common law cause of action whatsoever, against Newton and
TL that the Released Parties ever had or now has by reason of any matter, cause
or thing whatsoever, and more particularly, but not exclusively, by reason of any
claims arising from or relating to Newton’s role as managing member of the
Companies, TL’s employment with alseT IP, the termination of his employment
with alseT IP, or any matter or thing done or said during the course of his
employment with alseT IP, the termination of his employment with the alseT P,
of the negotiation of this Agreement. This release and waiver does not waive or
release any rights or claims that the Released Parties may have which arise after
the date the execution this Agreement, including any breach by TL of Sections
10.5 (Confidentiality), 10.12 (Division of Property), 10.13 (Other Covenants of
Limited Partmers) and 10.14 (lreparable Hanm) of the limited partnership
agreement of aiseT TP and Sections 9.5 (Confidentiality), 9.13 (Restrictive
Covenants of the Members Relating to Post-Termination Period) and 9.14
(Irreparable Harm) of the limited lisbility company sgreement of aiseT
Management, or 10 any action by any of the alseT Emntities to enforce the terms of
this Agreement.

8. Rightto Sue. Nothing contained herein shall prevent an alseT Person, Newton or
- TL from suing to enforce their respective rights u'm_ier this Agreement.

9. Satisfaction of Claims. The parties understand, agree and intend that, upon
Newton’s and TL's acceptance of the texms of this Agreement, Newton and TL
will have received complete satisfaction of any and all claims, whether known,
-suspected, or unknown, that he may have or had against the Releasees, and he
thereby waives any and all relief not explicitly provided for herein.

10. Acknowledpements: Knowing Waiver,

a. Newton, TL and David Smith confirm that, in addition to consulting with
counsel (or knowingly not doing so) conceming their respective lawful
remedies and rights as well as the meaning and significance of this
Agreement, each of them has also carefully read and fully understands the
provisions of this Agreement, including the release and waiver of claims
{and specifically TL with respect to the release and the covenant not 16 sue
it contains), and bas had the opportunity to negotiate its terms, and in po
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event was subjected to any undue influence or coercion in agreeing to
these terms.

b. Each of the alseT Entities confirms that, in addition to consulting with its
counsel conceming its lawful remedies and rights as well as the meaning
and significance of this Agreement, each of the alseT Entities has also
carefully read and fully understands the provisions of this Agreement,
including the release and waiver of claims.

¢. Newton, TL and David Smith expressly agree that each of them is solely
responsible for compensating any lewyers with respect to their respective
pucported legal fees as related to the subject matter hereof and any actual
or potential claims against any algeT Person.

11. No Other Claims. Newton and TL each represent that neither not filed any
complaints, charges, or Jawsuits against any of the Releasees or any of the their
respective officers, directors, members, partuers, employees or agents with any
governmental agency or any court, and that rieither Newton nor TL will do so at
any time hereafter for any event which occurred up through and including the date
of this Agreement. : ,

12. Binding Apreement. The terms and conditions of this Agreement shall be binding
upon and shall inure to the benefit of the parties hereto and their respective heirs,
executors, administrators, representatives, successors, and assigns.

15. Mutual Non-Disparagement.

Newion and TL, on the one hand, and Senior Management (as defined berein) of
each of the alseT Entities and each of such alseT Entities, on the other band, each
agree that they shall not make any negative or disparaging statements to any third
party, including the media, about, or intentionally do anything that damages any
of the parties hereto, their services or reputation, officers, employees or financial
statws, or that damages any party hereto in any of its business relationships,
provided, however, that this paragraph shall not apply to his compliance with any
duly issned subpeena or other compulsory legal program or the enforcement of
rights hereunder pursued in good faith or communications within the organization
of a party hereto raade to another member of such party’s organization or agent or
advisor on a peed-to-know basis.

The Companies shall, in response to any check of teferences by a potential
employer of TL, acknowledge that TL was the co-founder, president, principel
and a managing member of the Companies from September 2005 through the date
of this letter and shall not accuse TL of wrongful or unfair conduct in relation to
the alseT Entities or suggest in any way that the termination of TL’s employvment
from alseT IP and/or Newton’s withdrawal as set forth in paragraph 1 above was
in any way a result of anything other than by resignation and withdrawal of TL.

5-’ ,9 -/a"l
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Senjor Management of each of the Entities agrec that, to the extent the
aforementioned statements aré made to anyone within any of the Entities on a
need-to-know basis, those individuals will be informed of and told to adhere to
the terms of this Section. Senior Management of the Entir}es agree that in the
event that any of them receive any inquiry from a prospective e:pplqyer o1 arﬁy
other person regarding TL’s relationship to the Entities or the termination of TL’s
employment with alseT IP or withdrawal from any of lh? Emtities, they will
respond only that TL resigned or withdrew to pursue other interests. TL agrees
that he will refer all requests for references to any member of Seaior
Management. For purposes of this paragraph, “Senior Management” shall mean
‘Stephen . Willis, David Kennedy, Yoav Millet and Larry Rosenberg Ez_lch of the
alseT Entities represents that these are the individnals who may have rev:e_wed the
terms. of this Agreement and/or bave detailed knowledge regarding the
negotiations leading up to this Agreement.

14. Mutual Confidentiality: Non-Disclos

The Parties recognize and acknowledge each ofher’s imerest in the confidentiality
of this Agreement.

Newton, TL and each of the asleT Entities promise and agree not to disclose,
cither directly or indirectly, in any manner whatsoever, any information of any
kind regarding either: (i) the negotiations leading up to this Agreement; (ii) the
substance or the existence of any belief the respective party or any other person
may have that the Newton and TL Releasees or the alseT Releasees have engaged
in or ratified any unlawful conduct; or (iii) the terms and amount of this
Agreerent, to any pesson within the Entities on a need-t0-know hasis, except that
GSS and its advisors may be provided with this Agreement and Senior
Management may discuss this matter with GSS in a manner consistent with
paragraph 13 hereto, notwithsianding other provisions in this Agreement, or to
any “third party or other entity,” as defined below, including, but not limited to,
representatives of Jocal, state, or federal agencies, members of the press and
media, present and former officers, employees, and agents of the Entity
. Releasees, and other members of the public, except pursuant to compulsion by
_ court oxder or other binding govemmental authority.

For the purpose of impleraenting a full and complete release and discharge of the
Entities, Newton and TL expressly acknowledge that this Agreement is intended
to include in its effect, without limitation, all claims which Newton or TL does
not know or suspect to exist in his favor at the time of execution hereof, and that
this Agreement contemplates the extinguishment of any such claim or claims: IN
EXECUTING THIS AGREEMENT, NEWTON AND TL EXPRESSLY
REPRESENT THAT EACH IS DOING SO VOLUNTARILY AND OF HIS

O'WNFR_EEWILLANDTHATHEISOFSOUNDMINDATTHETMOF '
SAID EXECUTION. '
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15. Ownership of Claims.

Newton and TL represent and wamant that they own all potential claims that are
the subject of this Agreement and that each has the sole and exclusive right to
setile and compromise such clairs. TL further represents and warrants that be
has not conveyed, assigned or iransferred to any person or entity any of the
claims, demands, rights, damages, actions, HLabilities, causes of actions,
covenants, suits or judgments contained in this Agreement. Newton represents
and warranis that the only interest holders in Newton are TL and Dave Smith ,
there are no parties holding debt securities and no material contracts between
Newton and TL on the one had, and another person., on the other hand.

Each of the Bntities represents and warrants that it owns all claims that are the
subject of this Agreement and that it has the sole and exclusive right to settle and
compromise such claims. Each of the Entities furiher represents and warrants that
it has not conveyed, assigned or transferred to any person or entity any of the
claims, demands, rights, damages, actions, liabilities, causes of actions,
covenants, suits or judgments contained in this Agreement.

16. Sole and Entire Agreement. The Agreement sets forth the entire agreement
between the parties hereto, and fully supersedes any and all prior agreements or
understandings between the parties hereto pertaining to the subject matter hereof,
except as expressly stated in paragraphs 1 and 3 of this Agreement. '

17. Seversbility. The terms and provisions of this Agreement are acknowledgéd by
the parties hereto to be required for the reasonable protection of the other. The
provisions of this Agreement are severable, and if any part of it is found fo be

‘un?nforceable, the other paragraphs shall remain fully valid and enforceable.
'lll'hns_ Agreement shall survive the termination of any arrangements contained
erein.

c7A
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18. Parties to the Agreement. For the avoidance of doubt, Mr. David Smith is signing
this Agreement solely (i) with respect to the matters in paragraph 10 hereof in
which he is zeferenced and (ii) in his capacity as a managing member of Newt?n,
acknowledging his consent 1 Newton’s actions, representations and warranties
contained herein.

Sincerely,

Newton Advisors LLC

Name: Thom3s Livington
Title: Managing Member

_ By:

Name: David Smith
Title: Managing Member

" Thomas Livingston

NEWYORK 632867 v (ZK)
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ACKNOWLEDGED AND AGREED
effective as of the date first above written:

alseT IP Management, LLC

By:

Name:
Title: Managing Member

alseT IP Associates, LLC

By:

o

Name:
Title: Managing Member

alseT IP Management, LP
By: alseT [P Management, LLC

its general pariner

By

.Name: David Kennedy
Title: Managing Member

By: _
Name: Stephen Willis
Title: Managing Member

NEWYORK £328207 v4 {28)
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PURCHASE AGREEMENT

AGREEMENT made as of the 31st day of December, 2004, by and between FIRST
EXCELSIOR INCOME NOTES, LLC, with its principal office at Capital Center, 99 Pine
Street, Albany, New York 12207 (the “Seller”), and, THIRD ALBANY INCOME NOTES,
LLC with its principal office at Capital Center, 99 Pine Street, Albany, New York 12207 (the
“Buyer”) (collectively, the “Parties”).

~ WHEREAS, the Seller is a New York limited liability compahy which holds certain
portfolios of residential security monitoring contracts purchased from Security Participation
Trust IV on December 1, 2004 (the “Contract Portfolios™); and '

WHEREAS, the Buyer desires to purchase the Contract Portfolios on the terms and
conditions herein set forth. -

NOW, THEREFORE, in consideration of One Dollar ($1.00) and other good and
valuable consideration paid by each of the Parties to the other, the receipt of which is hereby
acknowledged, it is agreed as follows

ARTICLE 1
DEFINITIONS

The capitalized terms referred to below have the meanings indicated (and other
capitalized terms are defined elsewhere in this Agreement):

“Acquired Assets” means the assets, properties and rights to be sold by Seller and
purchased by Buyer as described in Article 2.

“Agreement” means this Asset Purchase Agreement and the schedules and exhibits
. hereto and the other agreements attached hereto or made a part of this Agreement.

“Ancillary Agreements” means the Bill of Sale, Assignment and Assumption Agreement
and any other agreement delivered pursuant to this Agreement.

“Applicable Law” means all laws, statutes, treaties, rules, codes, ordinances, regulations,
permits, certificates, orders and licenses of any Governmental authority, interpretations of any of
the foregoing by a Governmental Authority having jurisdiction or any arbitrator or other judicial
or quasi-judicial tribunal (including without limitation those pertaining to health, safety and the

-environment) '

“Assumed Liabilities” means those Liabilities of Sellér describéd in section 2.3.

“Bill of Sale, Assignment and Assumption Agreement” means the Bill of Sale,
Assignment and Assumption Agreement between Buyer and Seller in the form attached hereto as
Exhibit A.
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“Closing” means the actual delivery of the instruments for conveyance for the
Acquired Assets, and the exchange and delivery by the parties of the other documents and
_instruments contemplated by this Agreement. The effective time of the Closing shall be
12:01 A.M., Eastern Daylight Savings Time, on the Closing Date. '

“Closing Date” means December 31, 2004, unless the parties agree upon another date
as the Closing Date. :

“Code” meahs the Internal Revenue Code of 1986, as amended, and the rules and
regulations promulgated thereunder.

“Contracts” has the meaning referred to in Section 2.1(a).
“Excluded Assets” means those assets of Seller described in Section 2.2.
~ “Excluded Liabilities” means those Liabilities of Seller described in Section 2.4.

“GAAP” means generally accepted accounting principles as in effect in the United
States from time to time. ‘

“Governmental Authority” means any supranational, national, federal, state,
" departmental, county, municipal, regional or other governmental authority, agency, board,
body, instrumentality or court in whatever country having jurisdiction in whole or in part
over Seller or the Business. .

“Liability” means any liability, whether known or unknown, asserted or unasserted,
absolute or contingent, whether accrued or unaccrued, liquidated or unliquidated, and
whether due or to become due, including any liability for Taxes.

“Operating Permits” means all of the permits, licenses, certifications, approvals,
authorities or other franchises granted by any Governmental Authority or other third party
required or appropriate for the continued operation of the Business in the manner heretofore
operated. '

“Purchase Price” means the purchase price specified in Section 3.1,

“Taxes” means all state, local or foreign taxes, social security contributions, fees,
imposts, levies or other assessments, including, without limitation, all net income, gross
receipts, sales, use, ad valorem, value added, transfer, recording, franchise, profits, inventory,
capital stock, license, withholding, payroll, stamp, occupation and property taxes, customs
duties or other similar fees, assessments and charges, however denominated, together with all
interest, penalties, surcharges, additions to tax or additional amounts imposed by any
Governmental Authority, and any transfer liability in respect of any of the foregoing taxes.

Div Ex 360 -2



' ARTICLE 2
PURCHASE AND SALE OF ASSETS

2.1 The Acquired Assets. On the terms and subject to the provisions of this Agreement,
Seller agrees to sell, transfer and deliver to Buyer on the Closing Date, and Buyer agrees to
purchase from Seller for the Purchase Price, the following assets, properties, rights and interests
of the Seller wherever located (collectively, the “Acquired Assets”):

(a) All rights of Seller under original monitoring contract instruments and all other
original documents executed by the end user of monitoring services (the “Subscriber”),
agreements, commitments and other arrangements specifically identified on Schedule 2.1(a)
(collectively, the “Contracts™); provided, however, that if the assignment of any such
Contract requires the consent of the other parties thereto, this Agreement shall not constitute
an agreement to assign the same if an attempted assignment would constitute a breach
thereof, but Seller and Buyer shall use their best efforts to obtain the written consent of the
other parties to such assignment; and failing such consent, Buyer and Seller shall mutually
agree on a method by which Seller will continue to execute any such Contract upon the
direction and for the risk and benefit of Buyer; :

(b) All books, records, documents, files, lists and other printed or written materials,
whether stored electronically or otherwise, concerning the Contracts (except those relating to
(i) solely Excluded Assets, or (ii) the organization, maintenance and legal existence of
Seller); Buyer shall maintain all business records of Seller transferred hereunder for a period
of three (3) years following the Closing Date and shall make such records available to Seller
at its reasonable and timely request for any reasonable purpose; provided, however, that
Seller shall be responsible for all costs of copying such records; '

(c) All prepaid expenses, all claims, refunds, causes of action, rights of recovery and
warranty rights; and : '

~ (d) All rights, title and interest of Seller in and to all warranties and guaranties given
to, assigned to or benefiting Seller regarding the acquisition, management or maintenance of
any of the Acquired Assets. ’ ’

2.2 Excluded Assets. Notwifhstanding the provisions of Section 2.1, the Acquired Assets
shall not include the following: the records referred to in Section 2.1(b)(i) and (ii) above (the
“Excluded Assets™), cash and cash equivalents, and accounts receivable.

2.3 Assumed Liabilities. On the terms and subject to the conditions of this Agreement,
Buyer agrees to on the Closing Date assume, pay and discharge when due the following -
agreements, obligations and liabilities of Seller (the “Assumed Liabilities”) and no others:
Seller’s liabilities and obligations under the executory portion of any Contract, i.e. the portion
which is to ‘be performed after the Closing Date, but not including any liability or obligation
relating to portions performed or to be performed on or before the Closing Date. If the
assumption by Buyer of any of the Assumed Liabilities requires the consent of any third party,
Seller and Buyer shall use their best efforts to obtain the written consent of such third parties to
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the assumption.

2.4  Excluded Liabilities. Buyer shall have no responsibility for any agreements,
liabilities or obligations of Seller of any nature whatsoever which are not specifically included in
the Assumed Liabilities, whether similar or dissimilar to the Assumed Liabilities, whether now

-existing or hereafter arising, and whether known or unknown to Buyer or Seller (the “Excluded .
Liabilities”), including, without limitation, all of the following:

(a) any Liability arising out of any event that occurred, or services performed by
Seller on or prior to the Closing Date, or Seller’s ownership of its assets or the operation of its
business on or prior to the Closing Date;

(b) any Liability resulting from, arising out of, relating to, in the nature of, or caused
by any breach of an agreement or promise (including, without limitation, any Contract), breach
of warranty, tort or infringement by Seller or any of its affiliates;

(©) any Liability of the Seller or any of its affiliates for Taxes relating to the
operation of its business or the ownership of the Acquired Assets on or prior to the Closing;

(d)  any obligation to defend or indemnify any person by reason of the fact that such
person was a director, officer, employee, trustee or agent of Seller, or any of its affiliates, or was
serving at the request of Seller, or any of its affiliates, as a partner, shareholder, member, trustee,
director, governor, officer, employee, or agent of another entity, and whether such obligation is
pursuant to any statute, charter document, by-law, agreement, or otherwise;

(e) any obligation to pay deferred compensation to any current or former director,
trustee, officer or employee of Seller, or any of its affiliates, for services prior to the Closing
Date; '

® Liabilities related to or arising out of Seller’s liabilities to employees or former
employees of Seller or any of their respective affiliates; : '

(2) Liabilities arising out of any litigation or administrative or arbitration proceeding
to which Seller, the Trustee or any of their respective affiliates is a party or any claims by or
against Seller, the Trustee or any of their respective affiliates arising from facts or circumstances
existing on or prior to the Closing Date; :

(h) Liabilities resulting from any violation by Seller, or any employee, director,
trustee, or agent of Seller, or any of their respective affiliates, or any predecessor for which
Seller or any of their respective affiliates may be liable, of any Applicable Law, including,
without limitation, those applicable to discrimination in employment, employment practices,
~ wage and hour, retirement, labor relations, occupational safety, health, trade practices,
" environmental matters, competition, pricing, product warranties, product liability and product
advertising;

@) Liabilities incurred by Seller or any of its affiliates under or in connection with
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this Agreement or the transactions provided for herein, including without limitation all fees and
“expenses of legal counsel, accountants, experts, or any investment banker, busmess broker,
finder, or other advisor retained by Seller or any of affiliate; and

() Liabilities arising under any promissory note or agreements governing or
securing indebtedness for borrowed money or the deferred purchase price of any property, or
under any lease which in accordance with GAAP would be classified as a capital lease.

To the extent Buyer becomes liable to pay or perform any such Excluded Liability, Seller agrees
to indemnify Buyer with respect thereto pursuant to the provisions of Article 9 of this
Agreement.

ARTICLE 3
PURCHASE PRICE

3.1 Purchase Price. The total purchase price for the Acquired Assets (the “Purchase
Price”) shall consist of:

(a) the assumption by Buyer at the Closing of the Assumed Liabilities; and

(b)  the payment by Buyer at the Closing of $1,953,541.00, to be paid to Seller in
cash by wire transfer to a bank account designated by Seller in a written notice delivered to
Buyer prior to the Closing.

3.2  Allocation of Purchase Price. The parties agree to allocate the Purchase Price
among the Acquired Assets for all purposes (including financial accounting and tax purposes) in
accordance with Schedule 3.2 attached. Seller and Buyer shall cooperate with each other in filing
any returns or reports required to be filed by each of them under Applicable Law with respect to
- such allocation.

ARTICLE 4
REPRESENTATIONS AND WARRANTIES
OF SELLER AND TRUSTEE

To induce Buyer to enter into this Agreement, Seller represents and warrants to Buyer
that except as otherwise specifically stated in the Disclosure Schedule attached hereto as
Schedule 4 (the “Disclosure Schedule™), the following are true and correct on the date hereof and
will be true and correct as.of the Closing Date: -

4.1  Authority of Seller; Ownership. The execution, delivery and performance of
this Agreement and the Ancillary Agreements by the Seller and the consummation of the
transactions contemplated by this Agreement and the Ancillary Agreements has been duly
authorized by Seller and does riot and will not conflict with, result in a default of, constitute a
default under, or create in any part the right to accelerate, terminate, modify, or cancel, or require
any notice under, (i) any provision of the Operating Agreement or other governing documents of
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Seller, (ii) any laws, rules or regulations to which the Seller or any of its assets may be subject,
(iii) any agreement, contract, lease, license, instrument, or other arrangement to which the Seller
is a party or by which it is bound or to which any of its assets is subject.

4.2 - Organization and Qualification of Seller. Seller is a limited liability company
lawfully existing and in good standing under the laws of the State of New York with full power
and authority to own its properties and to conduct its business in the manner and in the places
where such properties are owned or leased or such business is conducted by it.

43  Binding Nature of Agreement. This Agreement has been duly and validly
executed and delivered by Seller and each Ancillary Agreement contemplated hereby when
executed and delivered will be, the legal, valid and binding obligation of Seller enforceable in
accordance with its respective terms, except as such may be limited by bankruptcy, insolvency,
reorganization or similar laws affecting creditors’ rights generally, and by. general equitable
principles.

4.4 Good Title. Seller has, and at Closing, Buyer will receive, good and marketable
title to the Acquired Assets to be sold by Seller hereunder, free and clear of all claims, liens,
encumbrarices or interests of third parties.

4.5  Tax Matters. Seller has filed with the appropriate Governmental Authorities all
tax returns and tax reports (including, but not limited to, those pertaining to income taxes, excise
taxes, sales and use taxes, payroll taxes, real property taxes, tangible and intangible personal
property taxes, and franchise taxes) required to be filed by it. All such tax returns and reports
were correct and complete in all material respects. All Taxes, interest, penalties, and additions
shown or claimed to be due thereon have been paid. No material claim has been made by a
Governmental Authority in a jurisdiction where Seller does not currently file a tax return or
report that it is or may be subject to taxation by that jurisdiction. There are no liens or other
encumbrances of any kind on any of the assets of Seller that arose in connection with any failure
(or alleged failure) to pay any Tax. Seller has not bee¢n a member of an affiliated group (within
the meaning of Section 1504 of the Code) filing a consolidated federal tax return. Seller is not
currently the subject of any tax audit, nor has Seller received notice of any audit. There are no

“agreements for the extension of the periods for the assessment or collection of any Taxes, and no
statute of limitations in respect of Taxes relating to Seller has been waived.

4.6  Litigation. There are no legal actions, suits, arbitrations or other legal,
administrative or other governmental proceedings or investigations pending or, to the best
knowledge of the Seller, threatened against Seller. Seller is not subject to any judgment, order or
decree, and is not a party to any lawsuit or proceeding, which might have a material adverse
effect on the business of the Seller or render it unable in any material respect to acquire any
property or conduct business (in the manner presently conducted) in any jurisdiction.

4.7 Compliance w1th Laws. Seller is in compliance in all material respects with all
Applicable Laws.

4.8 Permits. Certifications and Licenses. Each Operating Permit required to be
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obtained for the operation of the business of the Seller and the ownership of its assets is in full
force and effect, except to the extent that failure to obtain an Operating Permit would not have a
material adverse effect on Seller. There is no threatened or pending action which could result in
any revocation of any Operating Permit which would materially and adversely affect the
business of the Seller as presently conducted. '

49  Books and Records. The records of Seller to be purchased by Buyer pursuant to
Section 2.1(b) are, and will be as of the Closing Date, true and complete in all material respects.

410 Contract Portfolios. All Contracts comprising the Contract Portfolios to be
purchased by Buyer pursuant to Section 2.1(a) and delivered by Seller are valid contracts and are
in full force and effect pursuant to the terms and conditions of each such Contract. There are no
defaults or any condition which could form the basis of a claim of default at present or through
the passage of time in any of the said Contracts. Said Contracts have not been modified in any
respect, except to the extent that such modifications are disclosed on the face of the Contracts
delivered to Buyer. Seller has performed all its obligations required to be performed by it and it
is not in default or breach under any Contract.

_ 411 Consents and Approvals. Except for those listed in Section 4.11 of the
Disclosure Schedule, no consent, authorization, order, or approval of or filing with any
Governmental Authority or other entity or person, including without limitation, consents from
parties to the Contracts, is required for the execution and delivery of this Agreement.

4.12 Brokers or Agents. Seller has not-employed or dealt with any brokers,
consultants or investment bankers in connection with the transactions. contemplated hereby, other
than those whose fees, commissions and expenses which shall be payable by Seller.

4.13 Material Omissions. No representation or warranty by the Seller in this
Agreement nor any written statement, certificate or schedule furnished to or to be furnished by
any Member or Seller to Buyer pursuant to this Agreement or in connection with the transactions
contemplated herein, contains or will contain any untrue statement of material fact or omits or
will omit a material fact necessary to make the statements contained therein not misleading in
light of the circumstances. ' '

-

All representations and warranties herein and all obligations in this Article 4 shall
survive the termination of this Agreement. ' '

| ARTICLE 5
REPRESENTATIONS AND WARRANTIES
OF BUYER

To induce Seller to enter into this Agreement, Buyer represents and warrants to Seller as
follows:

5.1  Authority of Buyer- Ownership. The execution, delivery and performaﬁce of
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this Agreement and the Ancillary Agreements by Buyer and the consummation of the
transactions contemplated by this Agreement and the Ancillary Agreements has been “duly
authorized by all necessary company and Member action on the part of Buyer and does not and
will not conflict with, result in a default of, constitute a default under, or create in any part the
right to accelerate, terminate, modify, or cancel, or require any notice under, (i) any provision of
the Articles of Organization, Operating Agreement or other governing documents of Buyer, (ii)
any laws, rules or regulations to which Buyer or any of its assets may be subject, (iii) any
agreement, contract, lease, license, instrument, or other arrangement to which Buyer is a party or
- by which it is bound or to which any of its assets is subject. :

52 Organization and Qualification of Buyer. Buyer is a limited liability company
lawfully existing and in good standing under the laws of New York with full power and authority
to own or lease its properties and to conduct its business in the manner»aind in the places where
such properties are owned or leased or such business is conducted by it. '

53  Binding Nature of Agreement. This Agreement has been duly and validly
executed and delivered by Buyer and is, and each Ancillary Agreement contemplated hereby to
which the Buyer is a party when executed and delivered will be, the legal, valid and binding
obligation of Buyer, enforceable in accordance with its respective terms, except as such may be
limited by bankruptcy, insolvency, reorganization or similar laws affecting creditors” rights
generally, and by general equitable principles.

ARTICLE 6
COVENANTS

Between the date of this Agreement and the Closing Date, the Seller shall (i) use all
reasonable efforts to preserve for Buyer the goodwill and existing relationships which Seller has
for purposes of the conduct of its business; (ii) conduct its business only in the usual and
ordinary course; (iii) use all reasonable efforts to satisfy the conditions precedent to the Closing
provided in Articles 7; and (iv) prior to the earlier of the Closing or the termination of this
Agreement, the Seller shall not directly or indirectly solicit, initiate or knowingly encourage .
(including by way of furnishing information) inquiries or submission of proposals or offers from
any person relating to the sale of all of any portion of the business of the Seller, including the

“Acquired Assets, or any equity interest in, or any business combination with the Seller. Between
the date of this Agreement and the Closing Date, the Buyer will use all reasonable efforts to
satisfy the conditions precedent to the Closing provided in Article 7.

ARTICLE 7
CONDITIONS PRECEDENT TO CLOSING

71 Conditions Precedent to Buyer’s Obligations. The obligations of Buyer under
this Agreement are subject to fulfillment prior to or at Closing of each of the following
conditions, unless waived in writing by Buyer:

(a)  Representations and Warranties. Each of the representations and warranties
made by the Seller in this Agreement, or in any instrument, schedule, certificate or writing
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delivered by Seller pursuant to this Agreement, shall be true and correct in all material respects
when made and as of the Closing Date.

(b) Satisfactory Completion of Due Diligence. The Buyer shall have completed its
due diligence investigation of the Seller and the Business, and the results of such investigation
shall have been satisfactory to the Buyer in its sole discretion.

(©) Financing. The Buyer shall have obtained financing for the transactions under
this Agreement on terms that are acceptable to Buyer in its sole discretion.

(d) Other Matters. All proceedings and actions taken in connection with the
transactions contemplated hereby and all certificates, opinions, agreements, instruments and
documents mentioned herein or incident to any such transactions shall have been delivered and
shall be reasonably satisfactory in form and substance to Buyer and its counsel.

7.2 Conditions Precedent to Seller’s Obligations. The obligations of the Seller
under this Agreement are subject to fulfillment prior to or-at the Closing of each of the following
conditions, unless waived in writing by Seller: :

(a) Representations and Warranties. Each of the representations and warranties
made by Buyer in this Agreement or in any instrument, schedule, certificate or writing delivered
by Buyer pursuant to this Agreement, shall be true and correct when made and shall be true and
correct at and as of the Closing Date as though such representation and warranties were made or
given on and as of the Closing Date.

(b) Other Matters. All proceedings and actions taken in connection with the
transactions contemplated hereby and all certificates, opinions, agreements, instruments and
documents mentioned herein or incident to any such transactions shall have been delivered and
shall be reasonably satisfactory in form and substance to the Seller and its counsel.

ARTICLE 8
CLOSING DOCUMENTS

8.1  Deliveries of Seller. Seller and the Member shall deliver to Buyer on the Closing |
Date all of the following, executed as appropriate:

(a) releases, termlnatlon statements or satisfactions, as appropriate, as to all securlty
- interests, liens, claims or other encumbrances created or suffered to exist by Seller with respect
to the Acquired Assets;

) all necessary consents, if any, for the ‘assignment to Buyer of the Acquired
Assets; ' ’

~ (¢) . all documents, instruments or writings required to be delivered to Buyer at or
prior to Closing pursuant to this Agreement, and such other certificates of -authority and
documents as Buyer may reasonably request. '
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8.2  Deliveries of Buver Buyer shall dehver to Seller on the Closing Date all of the
following, executed as appropriate:

(a) the Purchase Price payabie to Seller at Closing in accordance with Section 3.1;

() a Certificate executed by the Secretary of Buyer certifying as to attached copies
of the Buyer’s articles of organization and resolutions of Buyer’s members approving this
Agreement and setting forth the names of each of the officers of Buyer authorized to execute this
Agreement and all documents, certificates and agreements ancﬂlary hereto, together with their
specimen signatures;

(c)  all other documents, instruments or writings required to be delivered to Seller at
or prior to Closing pursuant to this Agreement, and such other certificates of authority and
documents as Seller may reasonably request.

ARTICLE 9
INDEMNIFICATION

9.1 Indemnification by Seller. Seller agrees to defend, indemnify and hold Buyer
and its directors, officers, members, successors and assigns harmless from and against any and
all damages, claims, suits, liabilities, fines, penalties, costs, losses, diminution in value, ~
deficiencies, and expenses (including without limitation reasonable counsel fees) of any kind or
nature whatsoever, whether or not involving a third-party claim (collectively “Buyer Damages”)
which may be sustained or suffered by Buyer arising from or related to:

(a) a breach of any representation, warranty or covenant made by Seller in this
Agreement or any other agreement, certificate or document delivered by or on behalf of Seller or
any Member of Seller to Buyer pursuant to this Agreement;

(b) any claim arising in connection.with any services provided by, Seller before the
Closing Date; and

(©) obligations relating to the Seller’s business or Acquired Assets arising or
accruing prior to the Closing which have not been expressly assumed by Buyer.

9.2  Indemnification by Buyer. Buyer agrees to defend, indemnify and hold the
" Seller and Seller’s directors, officers, Trustée, successors and assigns harmless from and against
any and all damages, claims, suits, liabilities, fines, penalties, costs, losses, diminution in value,
deficiencies, and expenses (including without limitation reasonable counsel fees) of any kind or
nature whatsoever, whether or not involving a third-party claim (collectlvely “Seller Damages”)
which may be sustained or suffered by Seller arising from or related to

(@  a breach of any representation, warranty or covenant made by Buyer in this
Agreement or any other agreement, certificate or document delivered by or on behalf of Buyer to
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Seller pursuant to this Agreement;

(b) any claim arising in connection with any services provided by, Buyer on or after
the Closing Date; and

" (0) obligations relating to the Acquired Assets arising or accruing after the Closing
Date which have not been retained by Seller.

Any Seller Damages and Buyer Damages may be referred to generically as “Damages.”

9.3 Procedure for Indemnification Claims.

(a) The party seeking indemnification under Article 9 of this Agreement (the
“Indemnified Party”) shall give prompt notice to the other party (the “Indemnifying Party”) of
any Damages as to which indemnification is sought under this Agreement.

(b) In the case of any third-party claim, the Indemnified Party shall permit the
Indemnifying Party, at the Indemnifying Party’s sole cost and expense, to assume the defense of
any claim or any litigation resulting from such claim. Failure by the Indemnifying Party to notify .
the Indemnified Party of its election to defend any such action within fifteen (15) days after
notice thereof shall be deemed a waiver by the Indemnifying Party of its right to defend such
action. If the Indemnifying Party assumes the defense of any such claim or litigation resulting
therefrom, the Indemnifying Party shall defend or settle such claim or litigation and hold the
Indemnified Party harmless from and against any and all losses, damages and liabilities caused
by or arising out of any settlement or any judgment therefrom. The Indemnifying Party shall not,
- in the defense of such claim or any litigation resulting therefrom, consent to the entry of any
judgment or enter into any settlement (except with the written consent of the Indemnified Party),
which does not include as an unconditional térm thereof the giving by the claimant or the
plaintiff to the Indemnified Party of a release from all liability in respect to such claim or
litigation. If such defense is unsuccessful or abandoned by the Indemnifying Party, then, upon
the Indemnifying Party’s failure to pay an amount sufficient to discharge any such claim or
judgment, the Indemnified Party may pay and settle the same and the Indemnifying Party’s
liability shall be conclusively established by such payment. '

(c) If the Indemnifying Party shall not assume the defense of any such claim or
litigation resulting therefrom, the Indemnified Party may defend against and settle such claim or
litigation in such manner as it may, in its sole discretion, deem appropriate, and the Indemnifying
Party shall promptly reimburse the Indemnified Party for the amount of all reasonable expenses,
legal or otherwise, incurred by the Indemnified Party in connection with the defense against or
settlement of such litigation. If no settlement is made, the Indemnifying Party shall promptly
~ reimburse the Indemnified Party for the amount of any judgment rendered with respect to such
claim or such litigation and of all reasonable expenses, legal or otherwise, incurred by the
Indemnified Party in the defense thereof. '

9.4  Limitations on Indemnification. Notwithstanding the other provisions of this
“Article 9, the rights of a party to indemnification under this Agreement shall be limited as
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follows:

(a) The representations and warranties contained in this Agreement shall survive
until the third anniversary of the Closing Date, and no claim for indemnification under this
Agreement shall be permitted unless it is asserted in writing on or before the third anniversary of
the Closing Date; provided, however, that the foregoing limitations shall not apply to the
representations and warranties set forth in Sections 4.4 (Good Title) and 4.5 (Tax Matters),
which shall survive the Closing for a period equal to the applicable statutes of limitation.

(b) In calculating Damages there shall be deducted any amount which has been
recovered by the Indemnified Party in money or money s worth from insurance or from a third
party as a result of the Damages.

(©) No party to this Agreement shall be entitled to indemnification until the total
amount of its Damages (after deduction of all insurance-proceeds and third-party recoveries by -
the Indemnified Party) exceeds $25,000 of Damages, after which the Indemnified Party shall be
entitled to seek recovery of all Damages in excess of $25,000.

ARTICLE 10
MISCELLANEOUS

10.1  Taxes. Seller shall pay out of the Purchase Price any income or capital gain tax
imposed by any Governmental Authority or any county or municipality therein, relating to the
transactions contemplated by this Agreement.

10.2 Expenses. Each party to this Agreement shall pay all expenses incurred by him or
it relating to the transactions contemplated by this Agreement, including without limitation, the
fees and expenses of his or its legal, accounting and financial advisors.

10.3 Termination. This Agreement may be terminated at any time prior to the Closing
Date, as follows:

() by the mutual consent of the Seller and Buyer;'

(b) by either the Buyer on the one hand, or the Seller on the other, if there has been a
material misrepresentation, breach of warranty or breach of covenant on the part of the other in
the representations, warranties and covenants set forth in this Agreement;

(c) by the Buyer on the one hand, or the Seller on the other, if the transactions
contemplated by this Agreement have not been consummated by December-31, 2004; provided
that neither will be entitled to terminate this Agreement pursuant to this Section 10.3(c) if such
party’s willful breach of this Agreement has prevented the consummatlon of the transactions
contemplated by this Agreement; or

(d) by the Buyer if after the date hereof an event shall have occurred which, so far as
may reasonably be foreseen, would render unlikely the satisfaction of any condition to the
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Buyer’s obligatioﬁ to close the transaction contemplated in this Agreement.

In the event of termination of this Agreement by either the Buyer, on the one hand, or the Seller
on the other, as provided in this Section 10.3, all provisions of this Agreement shall terminate
and shall be of no further force or effect; provided, however, that the liability of any party for
any breach by such party of the representatlons warranties, covenants or agreements of such
party set forth in this Agreement occurring prior to the termination of this Agreement shall
survive the termination of this Agreement for a period of one year from the date of such
termination and, in addition, in any action for breach of contract in the event of a termination of
this Agreement, the prevailing party shall be reimbursed by the other party to the action for
reasonable attorneys’ fees and expenses relating to such action.

10.4 Survival. The representations, warranties, covenants and other provisions of this
Agreement, the Ancillary Agreements and the other documents delivered at the Closing shall
survive the Closing (subject to any express time limitation as to indemnification rights) and shall
not be affected by any knowledge or investigation or by the acceptance of any certificate or
opinion.

10.5 Non-Waiver. The failure in any one or more instances of a party to insist upon
~ performance of any of the terms, covenants or conditions of this Agreement, to exercise any right
conferred by this Agreement, or the waiver by any party of any of the terms, covenants,
conditions or rights conferred by this Agreement, shall not be construed as a subsequent waiver
or any such terms, covenants, conditions or rights, but the same shall continue and remain in full
force and effect as if no such forbearance or waiver had occurred. No waiver shall be effective
unless it is in writing, dated after the date of this Agreement, and signed by an authorized
representative of the waiving party. :

10.6 Notices. All notices required or permitted to be given under this Agreement shall
be in writing and will be deemed given when delivered in person, or three business days after
being deposited in the United States mail, postage prepaid, registered or certified mail, addressed
as set forth below or on the next business day after being deposited with a nationally recognized

“overnight courier service addressed as set forth below or upon dispatch if sent by facsimile with
telephonic confirmation of receipt from the intended recipient to the facsimile number set forth

below:
If to Seller addressed to:
First Excelsior Income Notes, LLC
Capital Center, 99 Pine Street

Albany, New York 12207
Fax No.:

If to Buyer addressed to:

‘Third Albany Income Notes, LLC
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Capita1 Center, 99 Pine Street
Albany, New York 12207
Fax No.;

or to such other respective addresses as may be designated by notice given in accordance with
the provisions of this Section, except that any notice of change of address will not be deemed
given until actually received by the party to whom directed.

10.7 Entire Agreement; Amendment. This Agreement, including the schedules and
exhibits, constitutes the entire agreement between the parties and supersedes all prior
discussions, negotiations and understandings relating to the subject matter hereof, whether
written or oral. This Agreement shall not be amended, altered, enlarged, supplemented, abridged,
modified, or any provisions waived, except by a writing duly signed by all of the parties hereto.

10.8 Time of the Essence. Time is of the essence as to the performance of all
obligations created under this Agreement. »

10.9 Benefit; Assignability. This Agreement shall be enforceable by, and shall inure
to the benefit of, the parties to this Agreement and their respective successors and assigns,
provided no party may assign its rights or obligations under this Agreement without the consent
of the other parties; provided, however, that the Buyer may assign its rights under this
Agreement and the Ancillary Agreements to any entity affiliated with Buyer.

10.10 Counterparts. This Agreement may be executed in any number of counterparts,
each of which shall be deemed an original and all of which shall constitute one agreement.

- 10.11 Publicity and Disclosures. No press releases or public disclosure, either written
or oral, of the transactions contemplated by this Agreement, shall be made without the prlor
knowledge and consent of Buyer except as required by law.

10.12 No Third-Party Rights. Nothing expressed or implied in this Agreement is
intended, nor shall be construed, to confer upon or give any person, firm or corporation, other
than Buyer, Seller and the Trustee, any rights or remedies under or by reason of this Agreement.

10.13 Headings. The descriptive headings of the Articles and Sections of this
Agreement are inserted for convenience only and do not constitute a part of this Agreement.

10.14 Governing Law. This Agreemeént shall be construed under and governed by the
laws of the State of New York.

10.15 Remedies; Arbitration.

(a) The rights, remedies, powers and privileges provided in this Agreement are
cumulative and not exclusive and shall be in addition to any and all rights, remedies, powers and
privileges granted by law, rule; regulation or instrument. The parties agree that, in addition to
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any other relief afforded under the terms of this Agreement or by law, Buyer, Seller shall have
the right to enforce this Agreement by injunctive or mandatory relief to be issued by or against
the other parties, it being understood that both damages and specific performance shall be proper
modes of relief and are not to be understood as alternative remedies.

(®) Without prejudice to each party’s right to seek injunctive or mandatory relief
from a court, the parties agree that all other disputes arising under this Agreement or any of the
Ancillary Agreements, or any alleged breach hereof or thereof, shall be submitted to binding
arbitration in accordance with the Commercial Arbitration Rules of the American Arbitration
Association then in effect. Each arbitration shall be conducted in Albany, New York, and
judgment on the arbitrator’s award may be entered in any court having jurisdiction. If it is
determined by the arbitrator that one party has generally prevailed on the issues, then the other
party shall bear the cost of the arbitration proceedings, including without limitation the
arbitrator’s compensation and expenses and the reasonable attorneys fees of the prevailing party;
otherwise, the cost of the arbitrator’s compensation and expenses shall be borne by Buyer.

10.16 Further Assurances. At the Closing and from time to time after the Closing, at
the request of the Buyer and without further consideration (except for any reasonable out-of-
pocket expenses necessarily incurred by Seller or a Member), the Seller shall promptly execute -
and deliver to the Buyer such certificates and other instruments of sale, conveyance, assignment
‘and transfer, and take such other action, as may reasonably be requested by the Buyer more
effectively to confirm any obligation assumed by the Buyer pursuant to this Agreement and to
sell, convey, assign and transfer to and vest in Buyer or to put Buyer in possession of the
Acquired Assets and all benefits related thereto. To the extent that any consents, watvers or
approvals necessary to convey the Acquired Assets to the Buyer are not obtained prior to
Closing, the Seller shall (a) provide to the Buyer, at the request of the Buyer, the benefits of any
such Asset, and hold the same in trust for the Buyer; (b) cooperate in any reasonable and lawful
arrangement, approved by the Buyer, designed to provide such benefits to the Buyer; and (c)
enforce and perform, at the request of the Buyer, for the account of the Buyer, any rights or
obligations of the Seller arising from any such Acquired Asset against or in respect of any third
person, including the right to elect to terminate any contract, arrangement or agreement in
accordance with the its terms thereof upon the advice of the Buyer. '

IN WITNESS WHEREOF, this Purchase Agreement is executed as of the date set forth
above.

FIRST EXCELSIOR INCOME NOTES, LLC THIRD ALBANY INCOME NOTES, LLC

By: . 4 | By:
Its _ ' ' - Its

Div Ex 360 -15



EXHIBITS
A Bill of Sale, Assignment and Assumption Agreement

SCHEDULES

2.1(a) Contracts
3.4 Purchase Price Allocation
4 Disclosure Schedule
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EXHIBIT A
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