
   
 
UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 
________________________________________________ 

: 
SECURITIES AND EXCHANGE COMMISSION, : 

: 
Plaintiff,  : 

v.     :    10 Civ. 457 (GLS/DRH) 
: 

McGINN, SMITH & CO., INC.,    : 
McGINN, SMITH ADVISORS, LLC,   :    
McGINN, SMITH CAPITAL HOLDINGS CORP., : 
FIRST ADVISORY INCOME NOTES, LLC,  :  
FIRST EXCELSIOR INCOME NOTES, LLC,  : 
FIRST INDEPENDENT INCOME NOTES, LLC, :     
THIRD ALBANY INCOME NOTES, LLC,   : 
TIMOTHY M. MCGINN, DAVID L. SMITH,  : 
LYNN A. SMITH, DAVID M. WOJESKI, Trustee of :  
the David L. and Lynn A. Smith Irrevocable  :  
Trust U/A 8/04/04, GEOFFREY R. SMITH,   : 
LAUREN T. SMITH, and NANCY MCGINN,  : 
        : 
    Defendants,     : 
        : 
LYNN A. SMITH, and     : 
NANCY MCGINN,      :  
        : 

Relief Defendants, and :   
   : 

DAVID M. WOJESKI, Trustee of the    : 
David L. and Lynn A. Smith Irrevocable   :  
Trust U/A 8/04/04,      : 
    Intervenor.   :  
________________________________________________: 
 

NOTICE OF MOTION 

PLEASE TAKE NOTICE that, pursuant to Rule 56 of the Federal Rules of Civil 

Procedure and Rule 7.1(a)(3) of the Local Rules of Practice for the United States District Court 

for the Northern District of New York, and upon the Memorandum of Law in Support of 

Plaintiff’s Motion for Summary Judgment; the Statement of Material Facts in Support of 

Plaintiff’s Motion for Summary Judgment; the Appendix  to Plaintiff’s Statement of Material 
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Facts, and the Exhibits thereto; and upon all prior proceedings and filings herein, plaintiff 

Securities and Exchange Commission will move, on any other date convenient to the Court, 

before the Honorable Gary Sharp, United States District Judge, United States District Court, 

Northern District of New York, 445 Broadway, Albany, NY, for an order granting Plaintiff’s 

motion for summary judgment against Timothy M. McGinn, David L. Smith, Lynn A. Smith, 

Geoffrey R. Smith, Lauren T. Smith, and Nancy McGinn, imposing the requested sanctions, and 

ordering that all frozen assets be distributed by the Receiver to the victims of the defendants’ 

fraud. 

PLEASE TAKE FURTHER NOTICE that pursuant to the Court’s Text Order dated July 

3, 2014, response papers are due to be filed on or before August 4, 2014, and reply papers are to 

be filed on or before August 20, 2014. 

Dated: New York, NY 
 July 8, 2014      
 
      Respectfully submitted, 
 
 
 
      s/ David Stoelting 
      Attorney Bar Number: 516163 
      Kevin P. McGrath 
      Attorney Bar Number: 106326 
      Attorneys for Plaintiff 
      Securities and Exchange Commission 
      200 Vesey Street, Room 400 
      Brookfield Place 
      New York, NY 10281-1022 
      Telephone: (212) 336-0174 
      Fax: (212) 336-1324 
      E-mail: stoeltingd@sec.gov 
        mcgrathk@sec.gov 
 

Case 1:10-cv-00457-GLS-CFH   Document 708   Filed 07/08/14   Page 2 of 2

mailto:stoeltingd@sec.gov


Case 1:10-cv-00457-GLS-CFH   Document 708-1   Filed 07/08/14   Page 1 of 44



Case 1:10-cv-00457-GLS-CFH   Document 708-1   Filed 07/08/14   Page 2 of 44



Case 1:10-cv-00457-GLS-CFH   Document 708-1   Filed 07/08/14   Page 3 of 44



Case 1:10-cv-00457-GLS-CFH   Document 708-1   Filed 07/08/14   Page 4 of 44



Case 1:10-cv-00457-GLS-CFH   Document 708-1   Filed 07/08/14   Page 5 of 44



Case 1:10-cv-00457-GLS-CFH   Document 708-1   Filed 07/08/14   Page 6 of 44



Case 1:10-cv-00457-GLS-CFH   Document 708-1   Filed 07/08/14   Page 7 of 44



Case 1:10-cv-00457-GLS-CFH   Document 708-1   Filed 07/08/14   Page 8 of 44



Case 1:10-cv-00457-GLS-CFH   Document 708-1   Filed 07/08/14   Page 9 of 44



Case 1:10-cv-00457-GLS-CFH   Document 708-1   Filed 07/08/14   Page 10 of 44



Case 1:10-cv-00457-GLS-CFH   Document 708-1   Filed 07/08/14   Page 11 of 44



Case 1:10-cv-00457-GLS-CFH   Document 708-1   Filed 07/08/14   Page 12 of 44



Case 1:10-cv-00457-GLS-CFH   Document 708-1   Filed 07/08/14   Page 13 of 44



Case 1:10-cv-00457-GLS-CFH   Document 708-1   Filed 07/08/14   Page 14 of 44



Case 1:10-cv-00457-GLS-CFH   Document 708-1   Filed 07/08/14   Page 15 of 44



Case 1:10-cv-00457-GLS-CFH   Document 708-1   Filed 07/08/14   Page 16 of 44



Case 1:10-cv-00457-GLS-CFH   Document 708-1   Filed 07/08/14   Page 17 of 44



Case 1:10-cv-00457-GLS-CFH   Document 708-1   Filed 07/08/14   Page 18 of 44



Case 1:10-cv-00457-GLS-CFH   Document 708-1   Filed 07/08/14   Page 19 of 44



Case 1:10-cv-00457-GLS-CFH   Document 708-1   Filed 07/08/14   Page 20 of 44



Case 1:10-cv-00457-GLS-CFH   Document 708-1   Filed 07/08/14   Page 21 of 44



Case 1:10-cv-00457-GLS-CFH   Document 708-1   Filed 07/08/14   Page 22 of 44



Case 1:10-cv-00457-GLS-CFH   Document 708-1   Filed 07/08/14   Page 23 of 44



Case 1:10-cv-00457-GLS-CFH   Document 708-1   Filed 07/08/14   Page 24 of 44



Case 1:10-cv-00457-GLS-CFH   Document 708-1   Filed 07/08/14   Page 25 of 44



Case 1:10-cv-00457-GLS-CFH   Document 708-1   Filed 07/08/14   Page 26 of 44



Case 1:10-cv-00457-GLS-CFH   Document 708-1   Filed 07/08/14   Page 27 of 44



Case 1:10-cv-00457-GLS-CFH   Document 708-1   Filed 07/08/14   Page 28 of 44



Case 1:10-cv-00457-GLS-CFH   Document 708-1   Filed 07/08/14   Page 29 of 44



Case 1:10-cv-00457-GLS-CFH   Document 708-1   Filed 07/08/14   Page 30 of 44



Case 1:10-cv-00457-GLS-CFH   Document 708-1   Filed 07/08/14   Page 31 of 44



Case 1:10-cv-00457-GLS-CFH   Document 708-1   Filed 07/08/14   Page 32 of 44



Case 1:10-cv-00457-GLS-CFH   Document 708-1   Filed 07/08/14   Page 33 of 44



Case 1:10-cv-00457-GLS-CFH   Document 708-1   Filed 07/08/14   Page 34 of 44



Case 1:10-cv-00457-GLS-CFH   Document 708-1   Filed 07/08/14   Page 35 of 44



Case 1:10-cv-00457-GLS-CFH   Document 708-1   Filed 07/08/14   Page 36 of 44



Case 1:10-cv-00457-GLS-CFH   Document 708-1   Filed 07/08/14   Page 37 of 44



Case 1:10-cv-00457-GLS-CFH   Document 708-1   Filed 07/08/14   Page 38 of 44



Case 1:10-cv-00457-GLS-CFH   Document 708-1   Filed 07/08/14   Page 39 of 44



Case 1:10-cv-00457-GLS-CFH   Document 708-1   Filed 07/08/14   Page 40 of 44



Case 1:10-cv-00457-GLS-CFH   Document 708-1   Filed 07/08/14   Page 41 of 44



Case 1:10-cv-00457-GLS-CFH   Document 708-1   Filed 07/08/14   Page 42 of 44



Case 1:10-cv-00457-GLS-CFH   Document 708-1   Filed 07/08/14   Page 43 of 44



Case 1:10-cv-00457-GLS-CFH   Document 708-1   Filed 07/08/14   Page 44 of 44


	UNITED STATES DISTRICT COURT

