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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE COMMISSION,

Plaintiff,
vs.
McGINN, SMITH & CO., INC,, Case No.: 1:10-CV-457
McGINN, SMITH ADVISORS, LLC, (GLS/DRH)

McGINN, SMITH CAPITAL HOLDINGS CORP.,
FIRST ADVISORY INCOME NOTES, LLC,
FIRST EXCELSIOR INCOME NOTES, LLC
FIRST INDEPENDENT INCOME NOTES, LLC,
THIRD ALBANY INCOME NOTES, LLC,
TIMOTHY M. McGINN, AND DAVID L. SMITH,
LYNN A. SMITH, GEOFFREY R. SMITH, Trustee
of the David L. and Lynn A. Smith Irrevocable Trust
U/A 8/04/04, GEOFFREY R. SMITH, LAUREN

T. SMITH, and NANCY McGINN,

Defendants,
LYNN A. SMITH and NANCY McGINN,
Relief Defendants, and

GEOFFREY R. SMITH, Trustee of the David L.
and Lynn A. Smith Irrevocable Trust U/A 8/04/04,

Intervenor.,

EXPERT REPORT OF JOHN D’ALEO PURSUANT TO RULFE 26

Intreduction and Background

My name is John D’Aleo. [ have been asked to prepare this Expert Report by

counsel to Lynn Smith pursuant to Federal Rule of Civil Procedure 26(a}(2). I have

previously testified in the above-captioned matter at the preliminary injunction

proceeding held in June of 2010,

1 am a Certified Public Account and have been the President of Devonshire

Business Consulting, Inc. since 1993. T specialize in tax, business and financial planning.
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Prior to founding Devonshire Business Consulting, Inc. I was a partner at the accounting
firm Pricewatercoopers in New York City from 1968 to 1980. [ received my Certified
Public Accounting license in 1972 from the State of New York.

I have prepared a summary and compilation of the deposits and withdrawals of
the assets in the Lynn A, Smith’s individual brokerage account over the lifetime of the
account. I have examined varicus bank records, checks, and promissory notes in
connection with the account. In other words, I have traced the flow of funds going in and
comning out of Lynn Smith’s brokerage account from 1999 throngh 2010.

Subject Matter of the Report

This report is limited to an analysis of the transaction in question relating to the
individual brokerage account in the name of Lynn A. Smith, 2 Rolling Brook Drive,
Saratoga Springs, New York, 12866. The account number is RMR-040916. The account
is held at Dinosaur Securities, LI.C, 404 Park Avenue South, New York, New York
10016. This report is focused on the transactions that are being questioned by the
Securities and Exchange Commission in the Second Amended Complaint dated June 8,
2011. The materials I relied on in making this report include:

s The Preliminary Injunction transcript in the above captioned matter previously

held on June 10-11, 2010,

o Relief Defendant, Lynn A. Smith Preliminary Injunction Hearing Exhibits 14 and

15.

e Lynn Smith brokerage account statements from July 31, 1999 to March 31, 2010.
» Motion for Temporary Restraining Order filed by Securities and Exchange

Commission. (Attachments; Memorandum of Law, Declaration of Isracl Maya,

{WD037136.1}
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Declaration of Lara Shalov Mehraban, Declaration of Roseann Daniello, and
Exhibits 1-67).
Factual Summary

Plaintiff, the United States Securities and Exchange Commission (SEC),
commenced this action ageinst defendants McGinn, Smith & Co., Inc., McGinn, Smith
Advisors, LLC, McGinn, Smith Capital Holdings Corp., First Advisory Income Notes,
LLC, First Excelsior Income Notes, LLC, First Independent Income Notes, LI.C, Third
Albany Income Notes, LLC, Timothy McGinn, and David Smith, alleging various
violations of the Securities Act of 1933, the Securities Exchange Act of 1934, the
Investment Advisors Act of 1940, and the Investment Company Act of 1940. (See
Second Am. Compl. 4 139-165, Dkt. No. 334). The SEC has asserted an additional
claim of fraudulent conveyance under the New York Debtor and Creditor Law against
defendants Timothy McGinn, David Smith, Lynn Smith, Nancy McGinn, Lauren Smith,
and Geoffrey Smith, individually and as Trustee of the David L. and Lynn A. Smith
Irrevocable Trust U/A 8/04/04., (See id. at 1Y 169-73; sce also Feb. 14, 2011 Substitution
Order, Dkt. No. 281),

Lynn Smith and Nancy McGinn were allegedly named as relief defendants, for
receiving and retaining fraudulently and illegally obtained proceeds, of which the SEC
seeks disgorgement. (See Sec. Am. Compl. §f 166-68, Dkt. No. 334). The SEC alleges
that during the period of the defendants’ fraudulent conduct, Lynn Smith “received more
than $1.8 million from [David] Smith and the McGinn Smith Entities,” including
“$375,000 in December 2007; $325,000 in June and July 2009; $100,000 in March
2010...5185,000 in October 2006 and May 2007;]...[and] many other payments from
McGinn Smith Entities.” {(Sec. Am, Compl. § 81, 107-08, Dkt. No. 334). The SEC

further alleges that Lyan Smith maintained a brokerage account at McGinn, Smith & Co.,

{(WD037136.1}
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Inc., which she “allowed [David] Smith, [Timothy] McGinn and the McGinn Smith
Entities to draw upon...for business and personal needs without restrictions, and [which]
served as a de facto financing arm for [David] Smith and [Timothy] McGinn and the
McGinn Smith Entities during the period of the fraud.” (Id. at Y 109). “L[{ynn] Smith
allowed [David] Smith to use the Stock Account as a personal line of credit to further his
personal and professional interests. In 2003, David Smith “deposited significant personal
assets into the Stock Account, including cash of $38,430, the proceeds of a trust
amounting to $326,304, and a note receivable totaling $410,000.” (Id. at § 113.). Based
on these alleged activities, the SEC claims that:

Relief Defendant[] L{yon] Smith..[was a] recipient{], without

consideration, of proceeds of the fraudulent and illegal sales of

securities alleged[;]...profited from such receipt or from the

fraudulent and illegal sales of securities alleged...by obtaining illegal

proceeds under circumstances in which it is not just, equitable, or

conscionable for them to retain the illegal proceeds[;]...[and has]

been named as a Relief Defendant for the amount of proceeds by

which [she] has been unjustly enriched as a result of the fraudulent

scheme or illegal sales transactions.
(Id. at 9§ 167.). Consequently, the SEC demands that “L. Smith...disgorge any ill-gotten
gains,” Which she may have received in her individual brokerage account. (Id. at §18.)
Conclusions

{ have prepared an analysis of the flow of funds in and out of the Lynn A. Smith

individual brokerage account, See, Appendix “B”. In reaching my conclusions, [ have
drawn on over forty-five years of experience and knowledge as a Certified Public
Accountant, and in my vast experience in tax return preparation and consulting services
for individuals and businesses. As [ examine additional materials and perform further
analyses, I reserve the right to revise and supplement my opinions.

I am able to resolve the origin and nature of the transactions placed in question by

the Securities and Exchange Commission as it relates to Lynn Smith’s brokerage account.

{WD037136.1}
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In reaching this conclusion, it is my opinion that Lynn Smith gave consideration for the

money that was deposited into Lynn Smith’s brokerage account from the various McGinn

Smith entities,

Basis of Conclusions

My testimony from the Preliminary Injunction hearing held on June 10-11, 2010,

provides the basis and summary of my conclusion. However, as it relates to each specific

transaction in question by the SEC, I hereby submit as follows:

1.

[WD037136.1)

An April 13, 2006 statement from Lynn Smith’s brokerage account indicates a
check received for $4,500. An October 4, 2006 statement also indicates a
similar deposit for $85,000, which correlates with a check provided to Lynn
Smith from Tim McGinn for a partial repayment of a loan,

In my analysis of the brokerage account transactions, I also took notice of a
promissory note for $970,000 dated October 15, 2004 signed my Tim McGinn
addressed to Lynn Smith which is also consistent with the dates of Lynn
Smith’s brokerage statement that indicated a deposit equal to the amount of
$970,000.

On May 14, 2007 another promissory note for $100,000 was deposited in
Lynn Smith’s brokerage account. The promissory note was also signed by
Tim McGinn and the memao states “loan”.

As it relates to the bridge loan made by Lynn Smith from the assets in her
brokerage account on November 29, 2007 to McGinn Smith Funding, the
December, 2007 brokerage statement indicates the bridge loan being repaid
through a wire transfer. Specifically, on December 21, 2007 a deposit of
$380,000 was made into Lynn Smith’s brokerage account. This transaction

was further complicated because the repayment of the bridge loan originally
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went to David Smith’s account at M&T Bank on December 12, 2007 in error,
After David Smith discovered the error, he transferred $380,000 to Lynn
Smith’s account on December 21, 2007.

5. As it relates to the $38,430.46 transfer on February 4, 2009 into Lynn Smith’s
brokerage account, there was no question that the funds belonged to David
Smith. He simply deposited the $38,430.46 into his wife’s account.

6. The next transfer in question occurred on February 20, 2009 and was a deposit
from David Smith in the amount of $§326,304.11. The only knowledge that I
have as it relates to this transfer resulted from a conversation I had with Lynn
Smith. I was informed that this transfer had something to do with the estate
planning transfers among the parties, and that was the way the information
was reported in the exhibits to the preliminary injunction hearing.

7. As it relates to a transaction on June 10, 2009 from TDMM Cable Funding in
the amount of $160,800, it is in connection to the repayment of a loan for
$366,000 that was originally made on June 5, 2009, Additionally, the deposit
into Lynn Smith’s brokerage account on July 30, 2009 from TDMM Cable
Trust in the amount of $175,000 was also in connection with a partial
repayment of the $366,000 loan. The loan is illustrated through a June §,
2009 promissory note in the amount of $366,000.

8. As it relates to the deposit into Lynn Smith’s brokerage account on March 18,
2010 in the amount of $100,000, it was made as a repayment of a loan made
to TDMM Benchmark on March 16, 2010.

Since the majority of the money deposited into Lynn Smith’s brokerage account

was primarily the repayment of various bridge loans to McGinn Smith entities, Lynn

{WDO37136.1}
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Smith gave valuable consideration in exchange for the amount of the repayment and did

not receive “ill-gotten gains”,

Appendix A: My Curriculum Vitae

Appendix B: Relief Defendant Exhibits 14, and 15 from the Preliminary Injunction
Hearing held on June 10-11, 2010.

DATED: May 5, 2014

By: \\lokb‘}&@,bo 5 Cin

JOHN D’ALEQ, CPA

{WD037136.1}
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JOHN D'ALEO, CPA
Devonshire Business Consulting, Inc.
10 Chesterfield Drive
Voorheesville, New York 12186-9200

Education:

St. John's University, June, 1968
Bachelor of Business Administration- Major in accounting

Bernard M. Baruch College (City University of New York), March, 1873
Master of Business Administration

Professional Experience:

1868- 1993: Tax Partner-PricewaterhouseCoopers (formerly Coopers & Lybrand); New
York City and Albany, New York offices

1993- Present: President-Devonshire Business Consulting, Inc., firm specializing in tax,
business and financial planning

Professional Certification & Affiliations:

Certified Public Accountant (Licensed in New York State-March,1973)

Member: American Institute of Certified Public Accountants

Member: New York State Society of Certified Public Accountants

Miscellaneous:

Member of continuing professional education and training policy & steering committees
at Coopers & Lybrand-New York City office

Participation at continuing annual professional education certification training required
by New York State Department of Education
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Iatereat Raid chim Year
InTepest Withheld dhia seap

DESCAIBED DEBITA AMD QUEDITS

DAIE  DEBGRIETION

11-7T CREDIT MEMO

11-27 CcHEDIT MEND

11-27 CRIDIT HEND

A1-27 UIRR TERANSEER FEE

11=27 OU2GDIHG WIOE TAUNSYIR
STREARTE SHUPS CORP,

11~Z8 YRCONING WIRE TRINBFER
LYRN p SwirTd |

11-23 WIRE TEMIDFTR FEU

13~30 CREDIT MBMo

11-30 wXPE TRAWSEER FEN

1130 oUTGOING WINe TENNSFER
EFIRGTLING SECURITY INO.

12-04 CREOYT MEMY .

12~-04 CREDLT MEMO

12-04 DERIT MeNp

12~04 PITE THANSFER EDE

12-04 WIRE TRAWEFBEA FLE

12-p4 OUTBOING WLAR THrMSFoR
TIMOTHY MCGIIN

12~0¢ OUTGDING WIRE TRANETER
DAVID L mmtrh

12-0F wIRS YRARESEN FEX

12~06 OUIGalNS woRT TAENSFIR
PCGINR EMITH RLANM TRADING LiC

12~-07, CREDIT Mmirg

12-07 CVERDRATT ITEM rEx
INBUFFICTERT FURRS

1,1B85.01
1.24 4
b, 055,00
DEALT DueosIT
A04000.00
260000, 0o
13500040
20.08
TEOXTE.D4
I7TSU0T. 08
20,00
50000 .80
20.09
330000, 00
55700.00
30508.00
3p1PD, 00
28,00
20,08
27301, 00
igono. oo
20.00
26000 .00
25000.00
34,00
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HOEIE® SHIFE FUNDING noT
¥8 BIER gT

13-11

J2=1i
1211
lz-11
12-11

12«11

12-13
12-11

12-17
® i
12=17
1337
1z-17
12-17
12-17

12-1%
1z2-1%
- 12~19
12-19

13+18
12~20
12-20
1220

12+3]
12-23

12~16
12-2%

THOQHING WIHL THAMIFER
STEVARTS SmO¥Z COREP
VIRE TRARNEFER TER

FIAE TRALGFER FSE

WIRE TRANAFRR FES
OITGUING WIRE TRANaBR
VERIFIER CRPITAL LLC
QUIGDING WIRE SRAWSTER
MABLERT BRUSTLE

DERIT NEMO

CREDZT HEMD

CRIDET MEHQ

WINE TRANQEER rFom

WIRE TRAHAFEN Fug

HINE TEARSFER ¥RE
CUTODIAG WIRD TRINSEER,
DAVED L aHTTH

OUTGOING WIAE TRINAFER
DAVID L SMITH

QUIGDING WIRE TRINSIER
TIMNOTEY M MOoTwy

DERYY MEMO

WIRG TRANSCER FEY

HIRG TRANSKER FTF
OUYGOING wint THAMsrER
HCGIRR SMITH & CO INC
QUTEOXNG WIRE TRANSYER

LCEARN SMITH KLERM TRADING ITC

TREET HTUO
WIRE TRANSFER® FEL
CUTCOING WIRE TRANSTEN

THIAD ALBASY THCOME BOTES LLC
FEE

VIRE TRANSETR
OUTOOING WIfE TRANSFER
YARLERE BAURTLE

EXCESBIVE CHECK CUARGE FEE

Inr oMT

DAILY BALAMCR SUMMARTY

Date
1%-246
11-30
13-07
i2-1r7
12-21

Balanon Dats
TI64L.10  11-27
1305.6¢ 13.0g
IT.06  1B-31
BHHSS2 D6 laeip
A2/03E. 26 13-7F

Balance
126345.0¢
3064.06
R75480.08
467312, 06
425842.27

' f26
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bocu TIMOTHY MCGINN PAGE 92

Page:

Boa2/o0z

&
CATE: 1-26-07

26.00
20.00
20,00
212500000
1500.00
110000.50
20,00
24.80
20,00
IM430,00
oo,
100000

15000, 00

26890, 00
12035,00
28,
25000, 00

20,00
BOOD. 0
10.00

nate
11-2g
12-06
1313

12-20

Jnpoeon ., oo

350000, 00
43000,00

4Euu-

1186.01

falanas
5B1325 . hg
22959,50%
7E5150, 08
425836.26
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EAMsTBank

o 5 WOHEY FRHR CHECKING OBC.18-ThE.17, 2008 1071

g ¢ 02056M BH 017

———— 2421
I DAVID L, SMITH

99 PINE BT

ALBANY NY 12207-2776

486, 091..77
+18~07| DESTHNTNG BALANCE $486,081.77
-20-07| CHRCX WIMBER 1952 772,84

12-20-07] CHECY, STMEER 1954 208,00 485,109.93
13-21-07| CHECE WORBER 1955 @D
13-21-07|CHECT ¥TMERR. 1958 : §2, 0006 43,109,533
12-34-07|CHBCY, FUMBER 1953 3,065.54 40,044.39
12-27-07| ZHCOMENG PEDWIRE FUNDS TRANSYER 80, 450.00
LTME A EMITH
12-27-07|WIRE TRANOFER FER 12.00
12-27-07| CHRCK WONBER 1962 50,000.00
12-27-07| CERCK FOMBER 1950 14,750.00 55,732.39
12-24-07| CHECK WOMBER 1961 15,700.00
12-98~07 CHRCX NUMBER 1958 . 6,188,115 33,B44.24
12-31-07| CHECK NUMERR 1557 3,625.00 30,718.2¢
81.-02-08] DRPOBET 26,000, 0 56,218.24
01-14-08{ DEROSTT 4,250.00 60,468.24
01-15-08| CHECX RUMBER 1953 5,307.26
01+16- 08| CHBCX. ROMBER 1967 . 4,027.56 51,133.42
01-17-08| CHECK KUMBER 1564 4,667.00 46,456.42
ENDTNG BALANTE : 546G, 458,42

s - - 5l A

e————
1852 12-20-~67 7184 1853  13-24-07 3,065.5¢ 1954 12-20-07 208.00
1555 12-21-07 ash, 400,00 185 13-21-07 62, 000.00 1857 132-31-07 3,6256.00
1958  13-~-28-07 6,188.15 1s6g* 12-27-07 14,750.00 1961 12-2B-47 15,700,400
1962 12-27-07 50,900,00 1563 01-16-0B 5,307,126 1964 01-17-08 4,667.00

1367+ 0l-16-DB 4,037,856
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PAGE B
oM R c/os/2018 18:28 15183704483 TIMOTHY MCGIMN @{}{}2/{}{)6
" 06/26/2010 WD 16:38 FiX

TIMM CABLE FUNDING LLC
99 PINE STREET
ALBAWY NY 12207
. ‘ Account Nomhey Page1of2
Feluary 28, 2010 « March 31, 2010 3 enclostres
FREE BUS CHE-TREASURY SERVICE Summary ——zTT
+ - - 4 .
Praviogy Deposita Chanks Servirn Interest New
Balance Cradity Debile Charges. Crediis Enlance
‘ 1a.1e 202,375.00 212 40900 46.00 0.00 15,19
31 Duys in Bmtement Period
Degesits _
D Deyprinticn : Amount
0304 PHN XFER FR. DDA 007600643033 237500
0315 INCOMING WIRE TRANSEER, 160,900.00
. LYNNASMITH
03156 CUSTOMER DEPGSIT 100,000.00
Toia] Deposity 3202,375.00
, Chacks
e N, A [ele_Nimber o
03.05 1002 LEP5.00 0308 1004 £00.00
Torof Chuaks 2.373.00
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:.. a5/96/2618 16:53 15183784462
-:; 08/28/2010 WED 15:38 FAY

L

TIMOTHY MCGINN

PAGE ©1

003/003

TOMM CABLE FUNDING LLG
99 MINE STREET
Acgonnt Nuwber WO077
Paga Z of 2
Dexcribed Dubity
Date Dercrigrion Arguns
03-16 FORCE PAY-NSFAUNC/HL 100,000.00
03-16 RETURM ITEM FEE 34.00
Incaffictent funds
NIW/O0 Bifective Date 03/15/10
-4 QUTGOING WIRE TRANSFER 169,000,090
’ NF§
03-31 SERVICE CHG 46,00
Total Daxaribed Debite $a00.080.00
© Daily Balanee Eﬁmaw
- Qe - Baloner  Date Salergy
. -02-28 Begiming Balance © . lvas oxis 100,885,19
03-04 249499 3.1 Bs.19
13-08 619.0%  03.31Ending Balance kA L)
" (3.08 19039
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1 ‘
. . L5110%

® o 2009

(ME No. 1545-0099

Fior calanite yior 008, o tan [Partild Partner's Share of Curtent Yeusr Incomb,
Depariment of 8 Treastry  yuwrvagiening Deductions, Cradits, and. Cther iterms
interel Revenue-Servica J 1 Omfinary business inome {loss} | 15 Credits
Pariner's Shara of Incoime, DeducBons, | : g.
Credits, atc, 2 Mk retrtad bcad astate bicteria e
- Sar seperaie tastruclinns, : | 18 Foreign yanssclions
FERS  Information About the Partnership 3 TM et renatlnceme (los)
A Parinership’s employer identificafion number £ ?mw paynients
J44 o
B Parinership’s neme, address, city, shie, and 2IF code 5 intwres! incame
T I 182,288,
PENE STHEET CAPITAL PARTNERS., LF O Orcinory dividends
995 PINE STREET { 17 Afternalve tmin kx (AMT) fles
ALBANY, NY 12307. 8 Quakfiad dividends .
U IR Center whare parineratip fled retom i
.,__Qm: Ut . 7 l}m'ﬁ&l
18 Ta-txmimpt Wooms and
a [T theckt this k 2 publicly iraded pariership {FTP} 8 Hatshort-teem capital galn (loss) Tndadm:thla smensro
) . ~60,683,
Pariil  Information About the Partner o "I“”““““'“’““ "““{’ "’;‘g‘?‘
E Pactner’g Baptitying number . 5h Cotectbixg (28%) gatn {imse) 18 Distributions
B0SS | 'y 62,258,
F Porine's name, addimss, oy, stals, and 2P code B Unrecaptured sea 4250 gaiy
e . i 20 Otherinfommfion
LYNN SMITH 10 Mot socfion 1231 galy {lezs) 247 338,
2 ROLLING BROCK DRIVE. | B 65,176,
SARA | 11 Othar incoms {loss)
g Genera prtnar o LLE Limied partneror dther LG ¥ 55,050,
member-fatager member
- (3] Domestie partner [ Foreign partner
{ Wit type of entity Is 1his pariner? INDIVIDUAL 12 Sacfion 174 deduction
J Partner'sshare of pro, loss, snd capitst ! 13 it deducions !
Erginning Endlng = 32,540.
Froft 8.3005225% 12,75605811% E* girMp
Lixts _8.,3006225% 12.756091 s L* 692,
Caghal 6.3005225% 12,7560811% lgl.wmwmemn:mj
¥ Pariners shars of shifities af year enct ' 0. i
Nenesaurss [
Ouaiified nonrecourse Amancing .1 . Bes atiached stulament for zddiinmal infermation.
Recouras $ 4,243,
L Parinzt's capitahacsoun dnalysis
Beginning copital pocount  _ 5 B52,284.1>
Capital contributad curing the year -8 773,353.1@
Cotrent year Increase (ecrease) $ 90,721./%
Withtraels & distittions # 62,258 42
Endieg tapikal acoount 1 1.654.1400. é
) vt hasis Xl aw [ section 704(8) baex
[ other (el
¥ Did the-partner contribule property wih a bulti-in galn wrloss?
T ves (X1
16 "Yes', atipch stalemant {sen instuctions)

uasos LHA For Papeesioft Fieduction Act Notles, see Insirucifons for Form 1088, Gehrdyle X1 {Form 1065} 2009
. . 396
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PROMISSORY NOTE

June 5, 2009

$366,000.00 Albany, New York
Eor value received, the undersigned, TDMM Cable Funding, LLC, & Florida limited Hability
company (the "Borrower™), promises to pay to the order of Lynn Smith, (the "Lender™), the principal
amount of Three Hundred Sixty Six Thousand and 00/100 Dollars (§366,000.00) on or July 6, 2009
(the "Matwity Date"), as set forth below, together with interest from the date hereof on the unpaid
principal balance from time to time outstanding unti] paid in full, :

The interest rate shall be fixed at twenty-four percent (24.0%) per annum (the "Interest Rate™).

Principal and interest shall be payable at 2 Rolling Brook Drive, Saratoga Springs, New York
12866, or at such other place as the Lender may designate in writing, in immediately available funds in
Jawful money of the United States of America without set-off, deduction or counterclaim, Interest shall be
calculated on the basis of actual number of days elapsed in & 360-day year.

There shall be no prepayment premium in the event of any prepayment. In the event of a
prepayment the Borrower shall pay interest to the Lender in the amount of one-half of one percent (0.5%)
per week for each week, or any part of any week, that this Note remains unpaid.

At the option of the Lender, this Note shall become immediately due and payzble without notice
or demand upoh the occurrence at any time of any of the following events of default (each, an "Event of
Default™): (1) default of any Hability, obligation or undertaking of the Borrower to the Lender, hergunder
or atherwise, including failure to pay in full and when due any installment of principal or interest, or of
any endorser or puaraitor of amy liability, obligation or underiaKing, hereunder or otherwise, to the
Lender, or default under sny other loan document delivered by the Borrawer, any endorser or guarantor,
or in connection with the loan evidenced by this Nots and the continuance thereof for ten (10) days after
the due date; (2) failure of the Borrower to maintain aggregate collateral security value satisfactory to the
Lender and the Borrower fails to cure such failure within ten (10) days after written notice is given to the
Bormrower by the Lender; (3) default of any material liability, cbligation or undertaking of the Borrower or
of any endorser or guarantor hereof to any other party and the Borrower fails to cure such default within
tetr (10) days after written notice is given to the Bomrower by the Lender; (4) if zny statement,
representation or warranty heretofore, now er hereafter made in connection with the loan evidenced by
this Note, or in any supporting financial statement of the Borrower or of any endorser or guarantor hereof
shall be determined by the Lender to have been false in any materinl respect when made; (5) if the
Bomrower or any endorser or guarantor is a corporation, trust, partnership or limited [iability company, the
liquidation, termination or dissolution of any such organization, or the merger or consolidation of such
orpanization into another entity, or its ceasing to carry on actively its present business or the appointment
of a receiver for its property; (6) the death of the Borrower or of any endorser or guarantor hereof and, if
any of the Barrower or any endarser or guarantor hereof is & partnership or limited liability company, the
death of any partner or member; (7) the institution by or against the Borrower or any endaorser or
guarantor hereof of any proceedings under the Bankruptey Code 11 USC §101 et seq. or any other law in
which the Borrower or any endorser or guarantor hereof is alleged to be insclvent ar unable to pay its
debis as they mature, or the making by the Barrower or any endorser or guarantor hereof of an assignment
for the benefit of creditors or the granting by the Borrawer or any endorser or guarantor hereof of a trust
mortgage for the benefit of creditors; (8) the sarvice upon the Lender of a writ in which the Lender is
named as trustee of the Borrower or of auy endorser or guarantor hereof; (9) a judgment or judgments for
the payment of money shal! be rendered against the Borrower or any endorser or guarantor hereof, and
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any such judgment shall remain unsatisfied and in effect for any period of thirty (30} consecutive days
without a stay of execution; (10) eay levy, seizure, attachment, execution or similar process shall be
issued or levied on any of the property of the Borrower or eny endorser or guarantar hereof which shall
remain unsatisfied and in effect for any period of ten (10) consecutive days without & stay of execution;
(11) the termination of any guaranty hereof; (12) the occurrence of such a material adverse change in the
condition or affairs (fnancial or otherwise) of the Borrower or of any endorser, guarantor or other surety
for any obligation of the Borrower to the Lender, or the occurrence of any other event or circumstance,
such that the Lender, in its sole discretion, deems that it is insecure or that the prospects for timely or full
payment or perfarmance of any obligation of the Borrower or any endorser or guarantor hereof to the
Lender bas been or may be impaired,

Any payments received by the Lender an account of this Note shall, at the Lender's option, be
applied first, to any costs, expenses or charges then owed to the Lender by the Borrower; second, to
accrued and unpaid interest; and third, to the unpaid principal balance hereof. Notwithstanding the
foregoing, any payments received affer the ocourrence and during the continuance of an Event of Default
shall be applied in such manner as the Lender may determine. The Borrower hereby authorizes the Lender
to charge any deposit account which the Borrower may maintain with the Lender for any payment
required hereunder without prior notice to the Borrower.

If pursuant to the terms of this Nate, the Borrower is at any time obligated to pay interest on the
principal balance at & rate in excess of the maximum interest rate permitted by applicable law for the loan
evidenced by this Note, the applicable interest rate shall be immediately reduced to such maximum rate
and all previous payments in excess of the maximum rate shall be deemed to have been payments in
reduction of principal and not on sccount of the interest due hereunder.

The Borrower represents to the Lender that the proceeds of this Note will not be used for
personal, family or household purposes or for the purpose of purchasing or carrying margin stock or
margin securities within the meaping of Regulations U and X of the Board of Governors of the
Federal Reserve System, 12 C.F.R. Parts 221 and 224,

The Borrower and each endorser and guarantor hereof grant to the Lender a continuing lien on
and security interest in any and all deposits ar other sums at any time credited by or due from the Lender to
the Borrower and each endorser or guarantor hereof and amy cash, securities, instruments or other
property of the Borrower and each endorser and guarantor hereof in the possession of the Lender, whether
for sefekeeping or otherwise, or in transit to or fram the Lender (regardiess of the reason the Lender had
received the same or whether the Lender has conditionally released the same) as security for the full and
punctusl payment and performance of all of the lisbilities and obligations of the Borrawer and any endorser
and guarantor hereof to the Lender and such deposits and other sums may be applied or set off against
such Habilities and obligations of the Borrower or any endorser or gnarantor hereof to the Lender at any
time, whether or not such are then due, whether or not demand has been made and whether or not other
collateral is then available o the.

No delay or omission on the part of the Lender in exercising any right hereunder shal{ operate as
a waiver of such right or of any other right of the Lender, nor shall any delay, omission or waiver on any
one occasion be deemed a bar to or waiver of the same or any other right on any fiture occasion. The
Borrower and every endorser or guarantor of this Note, regardless of the time, order or place of signing,
waives presentment, demand, protest, notice of intent to accalerate, notice of acceleration and all other
notices of every kind in connection with the delivery, acceptance, performence or enforcement of this
Note and assents to any extension or postponement of the time of payment or any other indulgence, to any
substitution, exchange or release of collateral, and to the addition or release of any cother party or person
primarily or secondarily liable and waives sli recourse to suretyship and guarantor defenses generally,
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including any defense based on impairment of collateral. To the maximum extent permitted by law, the
Borrower and each endorser and guarantor of this Note waiva and terminate any homestead rights and/or
exemptions respecting any premises under the provisions of any applicable homestead laws.

The Borrower and each endorser and guarantor of this Note shall indemnify, defend and hold the
Lender and her heirs, administrators, personal representatives, assigns and attorneys harmiess against any
claim brought or threatened against the Lender by the Barrower, by any endorser ar guarantor, or by any
other person (as well as from attorneys' reasonable fees and expenses in vonnection therewith} on eccount
of the Lender's relationship with the Borrower or auy endorser or guarantor hereof (each of which may be
defended, compromised, settled or pursued by the Lender with counsel of the Lender's selection, but at
the expense of the Borrower and any endorser and/or guarantor), except for any claim arising out of the
gross negligence or willful misconduct of the Lender.

The Borrower and each endorser and guarantor of this Note agree to pay, tpon demand, costs of
collection of all amounts under this Note including, without limitation, prineipal and interest, or in
connecton with the enforcement of, or realization on, any security for this Note, including, without
limitation, to the extent permitted by applicable law, reasonable attorneys' fees and expenses. Upon the
occurrenee and during the continuance of an Event of Default, interest shall accrue at a rate per annum
equal to the aggregate of 4.0% plus the rate provided for herein. If any payment due under this Note is
unpaid for 10 days or more, the Borrower shall pay, in addition to any other snms due under this Note
(and without limiting the Lender's other remedies on account thereof), a late charge equal to 5.0% of such
unpaid amount.

This Note shall be hinding upon the Borrower and each endorser and guarantor hereof and upon
their respective heirs, successors, assigns and legal representatives, and shall inore to the benefit of the
Lender and its successors, endorsees and assigns.

The Habilities of the Borrower and any endorser or guarantor of this Note are joint and several;
provided, however, the release by the Lender of the Borrower or any one or more endorsers or guarastors
shall not release any other person obligated on account of this Note. Any and all present and future debts
of the Borrower to any endorser or guarantor of this Note are subordinated to the full payment and
performance of all present and fishire debts and obligations of the Barrower to the Lender. Each reference
in this Note to the Borrower, any entlorser, and any guarantor, is to such person individually and also to
all such persons jointly. No person obligated on sccount of this Note may seek contribution from any
other person also obligated, unless and unti] all liabilities, obligations and indebtedness to the Lender of
the person from whom contribution is sought have been satisfied in full. The release or compromise by
the Lender of any collateral shall not release any person obligated on account of this Note.

The Borrower and each endorser and guarantor hereof each autharizes the Lender to complete this
Note if delivered incomplete in any respect. A photographic ar other reproduction of this Note may be
made by the Lender, and any such reproduction shall be admissible in evidence with the same effect as
the original itself in any judicial or administrative proceeding, whether or not the original is in existence.

This Note shall be governed by the laws of the State of New Yorlk.

The Borrower and each endorser and guarantor of this Note each irrevocably submits to the
nonexclusive jurisdiction of any Federal or state court sitting in New York over any suit, action or
proceeding arising out of or relating to this Note. Each of the Borrower and each endorser and guarantor
irrevocably waives, to the fullest extent it may effectively do so under applicable law, any ohjection it
mey now or hereafier have to the laying of the venue of any such suit, action or proceeding brought in any
such court and any claim that the same has been brought in an inconvenient forum. Each of the Borrower
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and each endorser and guarantor hereby consents to any and all process which may be served in any such
suit, action or proceeding, (i)} by mailing a copy thereof by registered and certified mail, postage prepaid,
return receipt requested, to the Borrower's, endorser's ar guarantor's address shown below or as notified to
the Lender and (i) by serving the same vpon the Bomrower(s), endorser(s) or guarantor(s) in any other
manner otherwise permitted by law, and sgrees that such service shall in every respect be deemed
effective service upon the Borrower or such endorser or guarantor,

THE BORROWER, EACH ENDORSER AND GUARANTOR AND THE LENDER EACH
HEREBY KNOWINGLY, VOLUNTARILY AND INTENTIONALLY, AND AF¥TER AN
OPPORTUNITY TO CONSULT WITH LEGAL COUNSEL, (A) WAIVES ANY AND ALL
RIGHTIS TO A TRIAL BY JURY IN ANY ACTION OR PROCEEDING IN CONNECTION
WITH THIS NOTE, ANY OF THE OBLIGATIONS OF THE BORROWER, EACH ENDORSER
AND GUARANTOR TO THE LENDER, AND ALL MATTERS CONTEMPLATED HEREBY
AND DOCUMENTS EXECUTED IN CONNECTION HEREWITH AND (B) AGREES NOT TO
SEEK TO CONSOLIDATE ANY SUCH ACTION WITH ANY OTHER ACTION IN WHICH A
JURY TRIAL CAN NOT BE, OR HAS NOT BEEN, WAIVED. THE BORROWER, EACH
ENDORSER AND GUARANTOR AND THE LENDER EACH CERTIFIES THAT NEITHER
THE LENDER NOR ANY OF ITS REPRESENTATIVES, AGENTS OR COUNSEL HAS
REPRESENTED, EXPRESSLY OR OTHERWISE, THAT THE LENDER WOULD NOT IN THE
EVENT OF ANY SUCE PROCEEDING SEEK TO ENFORCE THIS WAIVER OF RIGHT TO
TRIAL BY JURY.

Executed ps an instrument under seal on the date first sbove written.

Witness: Borrower;
TDMM Cable Funding, LLC

By: Timothy M. McGinn
Title: Managing Member
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0 PROMISSORY NOTE

$970,000.00 Atbany, New York
Cctober 15, 2004

FOR VALUE RECEIVED, the undersigned, TIMOTHY M. MCGINN, an

* individual, having an office at 99 Pine Street, 3™ Floor, Albany, New York 12207

hereinafter designated ns the Borrower, does hereby promise to pay to the order of LYNN

A. SMITH, an individupal residing at 2 Rolling Drive, Saratopa Springs, New York

12866, hereinafter designated as the Lender, the principal sumn of Nine Hundred Seventy

Thousand and 00/100 Dollars ($970,000.00), plus interest at the rate of prire rate plus
1% per year, which sum the Borrower herein covenants to pay to the Lender on demand..

Any payments received hereunder shall be applied first to the payment of inferést’
and the balance in reduction of principal. Interest will be computed on the basis of a 360
day year, but will be charged for the actual number of days within the period for which
interest is being charged, at a fixed rate of prime rate plus 1%.

The whole of the principal sum, or any part thereof, shall become due and payable
Q if default be made in any payment under the Promissory Note for a period of fifteen (15)
days, . '

Presentment for payment, demand, protest, notice of protest and notice of
dishonor are hereby waived.

SIGNED AND SEALED as of the 15 day of October 2004.

%ﬁg
Timbthy M. MéGinn

State of New York )
County of Albany Jas:

On the 15% of October in the year 2004 before me, the undersigned, personally appeared Timothy M.
MeGinn personally krown to me or proved to me on the basis of satisfactory evidence to be the individual
whose name is subscribed to the withip instrument and eckaowledped to me that ke execoted the same in
his capacities, and that by his signature on the instrument, the individusl, or the person upon behalf of
which the individual acted, executed this instrument.

Signaturs and Office of indi
Taking acknowledgement

LOUISE M. SPARRE
. NOTARY PUBLIC

MY COMMISSION EXPIRES
01SPE077358 EXP 7-6-2000-



