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UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF NEW YORK 

____________________________________________ 

 

SECURITIES AND EXCHANGE COMMISSION 

 

    Plaintiff,     

 vs.         

 

McGINN, SMITH & CO., INC.,    Case No.: 1:10-CV-457 

McGINN, SMITH ADVISORS, LLC,    (GLS/DRH) 

McGINN, SMITH CAPITAL HOLDINGS CORP., 

FIRST ADVISORY INCOME NOTES, LLC, 

FIRST EXCELSIOR INCOME NOTES, LLC 

FIRST INDEPENDENT INCOME NOTES, LLC, 

THIRD ALBANY INCOME NOTES, LLC, 

TIMOTHY M. McGINN, AND 

DAVID L. SMITH, 

    Defendants, and 

 

LYNN A. SMITH, 

    Relief Defendant. 

____________________________________________ 

 

DECLARATION OF JILL A. DUNN IN OPPOSITION TO 

PLAINTIFF’S MOTION TO INTERVENE 

 

 I, JILL A. DUNN, pursuant to 28 U.S.C. § 1746, declare under penalty of perjury, the 

following: 

1. Attached hereto as Exhibit A is an uncorrected transcript of the deposition testimony 

given by Thomas J. Urbelis on June 1, 2010.  Although I do not have the opportunity 

to correct the transcript, I noted that it incorrectly indicates that I appeared at the 

deposition on behalf of the witness.  I specifically entered my appearance on behalf of 

“Intervenor David Wojeski as Trustee” as I sought to avoid any confusion with the 
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status of the witness, the former trustee, who was not represented by counsel at his 

deposition.  Mr. Urbelis began a trial today and did not have time to review the 

transcript in its entirety or make any corrections, but he did ask me to bring this error 

to the Court’s attention.   

2. Yesterday, I sought and obtained a one-day extension of time to file Intervenor’s 

reply papers in order to obtain the transcript of the deposition testimony of Timothy 

Welles and submit it in support Intervenor’s reply.  Despite numerous calls to 

Alliance Reporting Services yesterday and today, the transcript has not been received 

as of the signing of this declaration.  Although I included very limited references to 

his testimony based on my notes, I am unable to cite to the transcript pages or submit 

the transcript at this time.  The transcript will be produced as soon as it is available, 

and Mr. Welles has been served with a trial subpoena through his counsel in the event 

that we cannot obtain his transcript in time for the hearing.   

3. Attached hereto as Exhibit B are records received from M&T Bank containing copies 

of checks showing the payment of the Trust’s taxes by David Smith. 

WHEREFORE, I respectfully request that the Court deny the plaintiff’s motion for a 

preliminary injunction as to the Trust. 

 

Dated: June 8, 2010            s/Jill A. Dunn 

       Jill A. Dunn (Bar Roll No. 506942) 

Attorney for Proposed Intervenor 

       THE DUNN LAW FIRM PLLC 

99 Pine Street, Suite 210 

Albany, New York  12207-2776 

Telephone (518) 694-8380 

Fax (518) 935-9353  

Email:  JDunn708@nycap.rr.com 
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Certified Copy

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE COMMISSION,

PIaim iff.

-against-

MCGINN, SMITH & CO.,INC;

MCGINN, SMITH ADVISORS, LLC;

MCGINN, SMITH CAPITAL HOLDINGS CORP.:

FIRST ADVISORY INCOME NOTES, LLC;

FIRST EXCELSIOR INCOME NOTES, LLC;

FIRST INDEPENDENT INCOME NOTES, LLC;

THIRD ALBANY INCOME NOTES. LLC;

TIMOTHY MCGINN and DAVID L. SMITH;

Defendants,

Index No.

I0CIV.457

(GLSKDRH)

-and-

LYNN SMITH,

Relief Defendant.

EXAMINATION BEFORE TRIAL OF

THOMAS URBELIS

June 1,2010

12:20 p.m.

30 South Pearl Street

Albany, New York

Reported by: George Malinowski

ESQUIRE

Telephone; 212,687.8010

Toll Free: 800.944.9454

Facsimile: 212.557.5972

One Penn Plaza
Suite 4715

NewYork.MY.10U9
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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE COMMIS SION,

Plaintiff, index No.

10 CIV.457
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MCGINN, SMITH ADVISORS, LLC;

MCGINN, SMITH CAPITAL HOLDINGS CORP.;

FIRST ADVISORY INCOME NOTES, LLC;

FIRST EXCELSIOR INCOME NOTES,

FIRST INDEPENDENT INCOME NOTES

THIRD ALBANY INCOME NOTES, LLC
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Defendants,

- and-

LYNN SMITH,

Relief Defendant.

EXAMINATION BEFORE TRIAL of

a Non-Party Witness, taken by

pursuant to Court order, held
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APPEARANCES:

UNITED STATES SECURITIES EXCHANGE &

COMMISSION

Attorneys for Plaintiff

3 World Financial Center

New York, New York 10281

BY: LARA S. MEHRABAN, ESQ.

-and-

DAVID STOELTING, ESQ.

FEATHERSTONHAUGH WILEY & CLYNE, LLP

Attorneys for Relief Defendant,

Lynn Smith

99 Pine Street

Albany, New York 12207

BY: JAMES D. FEATHERSTONHAUGH, ESQ.

GREENBERG TRAURIG, LLP

Attorneys for Timothy McGinn and

David L. Smith

54 State Street

Albany, New York 12207

BY: EMILY P. FEYRER, ESQ.

THE DUNN LAW FIRM, PLLC

Attorneys for the Witness

99 Pine Street, suite 210

Albany, New York 12207

BY: JILL A. DUNN, ESQ.

ESQUIRE

Toll Free: 800.944.9454

Facsimile: 212.557.5972

Suite 4715

One Penn Plaza

New York, NY 10119

www.esquiresolutions.com
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STIPULATIONS

IT IS HERE BY STIPULATED AND AGREED by

and between the attorneys for the respective

parties herein, that filing, sealing and

certification be and the same are hereby

waived.

IT IS FURTHER STIPULATED AND AGREED

that all objections, except as to the form of

the question shall be reserved to the time of

the trial.

IT IS FURTHER STIPULATED AND AGREED

that the within deposition may be signed and

sworn to before any officer authorized to

administer an oath, with the same force and

effect as if signed and sworn to before the

Court and that a copy of this examination

shall be furnished without charge to the

attorney representing the witness testifying

here in.

ESQUIRE

Toll Free: 800.944.9454

Facsimile: 212.557.5972

Suite 4715

One Penn Plaza

New York, NY 10119

www.esquiresolutions.com
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Q In other words, David Smith did not have
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Case Caption: SEC vs. McGINN, SMITH & CO.,

DECLARATION UNDER PENALTY OF PERJURY

I declare under penalty of perjury

that I have read the entire transcript of

my Deposition taken in the captioned matter
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DAVID U SMITH
M PIHE ST

AISANY. NY 12207

/qqoI&OQDQO/COSSOOODV&i:

31 219 lie *83<S9 4 5S6im3!t SM1T J
•37H7 882 M2M4 CR US TREfiS 31B/9972 TdxP LBK

1309S188W

Posting Date

Bank*

Branch#

Research Seq #

Account #

Dollar Amount

Check/Store

DB/CR

Entry Number

RTABA

Record Type #

2006 Apr 21

096

02056

1300018804

MM9965

$16,000.00

1742

DB

2517

02200004

01

http://comrcv/Olvirebview/uiquiry/servlet/inquiry
6/3/2010
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DAVID L SMITH
99 PINE ST
i, my ^^aoT DATt.

1743

$

dollars

ooooo

ttlMttft

Posting Date

Bank*

Branch #

Research Seq #

Account #

Dollar Amount

Check/Store

DB/CR

Entry Number

RTABA

Record Type #

2006 Apr 24

096

020S6

1300182957

^■■9965

$4,600.00

1743

DB

2341

02200004

01

hrtp;//comrcwO 1 webview/mquiiy/servlet/inquiry
6/3/2010
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DAVJD L SMITH
99 PINE ST.

ALBANY. NY 12207

032322&^fi0
042D-0e43- 7 p -; ^ i /

snsr

Posting Date 2006 May 01

Bank? 096

Branch # 02056

Research Seq * 1500171984

Account # ^•■•9965

Dollar Amount 555,268.00

Check/Store 1744

DB/CR DB

Entry Number 2921

RTABA 02200004

Record Types 01

http://corr.rcwO! web\iev,-/inquiiy/servlet/inquiry

6/3/2010
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DAVID L SMITH
99 PINE ST.

ALBANY, NY 12207

Posting Date 2006 Apr 21

Bank # 096

Branch # 02056

Research Seq #1200049607

Account # ^BBW3965

Dollar Amount S16.327.00

Check/Store 1745

DB/CR DB

Entry Number 2322

RTABA 02200004

Record Type # 01

http://comrc\vO 1 webview/inquir>-/servlet'inquir>

6/3/2010
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•thi* .* > vsoAi-COPr si

\V.'*e£tft«v?5«5SJlW
mi lhe »i i g mat eHi

t,»:o i

a

ra

245631323

Posling Date

Bank#

Branch #

Research Seq =

Account #

Dollar Amount

ChecWStore

DB/CR

Entry Number

RTABA

Record Type U

6/3/20U

htxp./;comrcw01webvieu/inquir>'.'servleL/inquir>'
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DAVID L. SMITH
99 PINE ST.

AIBANY.NY 12237

20K 1823

•••OOOHOOOOOO.'1

2OOQD281 0Q7Z 09 010207 1Z300S

Posting Date 2007 Jan 04

Bank = 096

Branch # 02056

Research Seq #' 1300570363

Account # ^^Bfci^965

Dollar Amoum 520,000.00

Check/Store 1823

DB/CR DB

Enir>' Number 1996

RTABA 02200004

Record Type # 01

6/3/2010

htip://comrcwO 1 webview/inquiry/servlet'inquiry
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DAVIO U. SMITH
99 P Nt ST.

ALBANY. NY ~J2GI

1880

j ■-'i>'v','V» T-AtfZjt&l ^ ls':*'

2D00DB70 QQU2

Bank'-

200/ Apr 2S

0%

15001153-12

C Ikvk Store.
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Fnir\ Numhc-r 1^01
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