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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE COMMISSION,

Plaintiff,
Vs,
McGINN, SMITH & CO., INC., Case No.: 1:10-CV-457
McGINN, SMITH ADVISORS, LLC,
McGINN, SMITH CAPITAL HOLDINGS CORP., (GLS/DRH)

FIRST ADVISORY INCOME NOTES, LLC,
FIRST EXCELSIOR INCOME NOTES, LLC,
FIRST INDEPENDENT INCOME NOTES, LLC,
THIRD ALBANY INCOME NOTES, LLC,
TIMOTIIY M. McGINN, AND DAVID L. SMITH,
LYNN A. SMITH, GEOFFREY R. SMITH, Trustee
of the David L. and Lynn A, Smith Irrevocable Trust
U/A 8/04/04, GEOFFREY R. SMITH, LAUREN

T. SMITH, and NANCY McGINN,

Defendants,
LYNN A. SMITH and NANCY McGINN,
Relief Defendants, and

GEOFFREY R. SMITH, Trustee of the David L.
and Lynn A, Smith Irrevocable Trust U/A 8/04/04,

Intervenor.

NOTICE OF MOTION

PLEASE TAKE NOTICE, that upon the accompanying Memorandum of Law in Support
of David L. Smith’s Motion to Modify the Asset Freeze to Permit the Release of the Irrevocable
Life Insurance Trust, Declarations of David L. Smith and William J. Dreyer and accompanying

exhibits submitted in support thereof, defendant David L. Smith will move this Court before the



Case 1:10-cv-00457-GLS-DRH Document 484 Filed 04/26/12 Page 2 of 2

Honorable David R. Homer, at the United States Courthouse, 445 Broadway, Albany, New
York, at a date and time to be determined by the Court, for an order granting the release of the
David L. Smith Irrevocable Life Insurance Trust for Mr. Smith’s payment of attorneys’ fees and

costs in his parallel criminal case,

Dated: April 26, 2012
Albany, New York

DREYER BOYAJIA ZLLP

WILLIAM J. DRE’YER ESQ.

Bar Roll No.: 101539

Attorneys for Defendant David L. Smith
75 Columbia Street

Albany, New York 12210

Telephone: (518) 463-7784

Facsimile: (518) 463-4039
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE COMMISSION,
Plaintiff,
VS.

McGINN, SMITH & CO., INC,,

McGINN, SMITH ADVISORS, LLC,

McGINN, SMITH CAPITAL HOLDINGS CORP.,
FIRST ADVISORY INCOME NOTES, LLC,
FIRST EXCELSIOR INCOME NOTES, LLC,
FIRST INDEPENDENT INCOME NOTES, LLC,
THIRD ALBANY INCOME NOTES, LLC,
TIMOTHY M. McGINN, AND DAVID L. SMITH,
LYNN A. SMITH, GEOFFREY R. SMITH, Trustee
of the David L. and Lynn A, Smith Irrevocable Trust
U/A 8/04/04, GEOFFREY R. SMITH, LAUREN

T. SMITH, and NANCY McGINN,

Defendants,
LYNN A, SMITH and NANCY McGINN,
Relief Defendants, and

GEQFFREY R. SMITH, Trustee of the David L.
and Lynn A. Smith Trrevocable Trust U/A 8/04/04,

Inrervenor.
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Case No.: 1:10-CV-457

(GLS/DRH)

MEMORANDUM OF LAW IN SUPPORT OF DAVID L, SMITH’S MOTION

TO MODIEFY THE ASSET FREEZE TQO PERMIT THE RELEASE OF

THE IRREVOCABLE LIFE INSURANCE TRUST
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PRELIMINARY STATEMENT

This Memorandum of Law is respectfully submitted in support of defendant David L.
Smith’s Motion to Modify the Asset Freeze to Permit the Release of the Irrevocable Life
Insurance Trust so that he may advance his attorneys’ fees and expenses that will be necessarily
incurred in defending his criminal case.” On April 18, 2012, this Court granted Mr. Smith leave
to move to release the life insurance trust from the asset freeze as it was not considered in this
Court’s April 4, 2012 Memorandum and Order which granted in part and denied in part Mr.
Smith’s initial motion to modify the asset freeze. Mr. Smith further makes this Motion pursuant
to the Fifth and Sixth Amendments of the United States Constitution.

FACTUAL BACKGROUND

This Court’s Preliminary Injunction Order issued on July 22, 2010, froze all of M.
Smith’s assets and the assets of Lynn Smith, his wife, and assets of the defendant Trust. On
February 10, 2012, Mr. Smith moved to release certain Smith family assets for the advancement
of aftorneys’ fees and expenses, upon which this Court granted the release of $181,000 from Mr,
Smith’s 401-k account and $8,135 from his IRA. Mr. Smith’s February 10, 2012 motion papers
included an itemization of the total amount of Smith family assets that are frozen and listed the
irrevocable life insurance trust (“insurance trust™), which is the subject of this Motion. See Dkt.
No. 440-2, 9 7.

ARGUMENT
L Legal Standard of Release for Legal Fees
The Fifth and Sixth Amendments provide Mr, Smith the right to access funds unrelated to

the alleged wrongdoing to pay his legal fees and costs. See S.E.C. v. Coates, 1994 WL 455538 at

! This motion does not waive Mr. Smith’s right to seek a modification for release for attorneys’ fees related to his
civil case.



Case 1:10-cv-00457-GLS-DRH Document 484-1 Filed 04/26/12 Page 3 of 5

*3 (S.D.IN.Y. Aug. 23, 1994), Dkt. No. 440-1. “Although a court may impose an asset freeze in
a civil case, notwithstanding a companion criminal case, the circumstances dictate that the court
pay particular attention to the defendant’s Fifth and Sixth Amendment rights.” Jd. The Second
Circuit in U.S. v. Monsanto, 924 F.2d 1186 (2d Cir. 1991) (Monsanto IV), cert. denied 112 S.Ct.
382 (1992), concluded that a defendant’s constitutional rights, “require an adversary, post-
restraint, pre-trial hearing as to probable cause that (a) the defendant committed the crimes that
provide a basis for forfeiture, and (b) the properties specified as forfeitable in the indictment are
propetly forfeitable.” 924 F.2d at 1203. Although the Monsanto line of cases involved the
propriety of an asset freeze in the context of a criminal forfeiture action, the standard cited in
Monsanto IV has been applied to the propriety of an asset fieeze in civil cases affecting a
defendant’s right to counsel in a parallel criminal case. See Coates, 1994 WL 455558; S.E.C. v.
FTC Capital Markets, Inc., 2010 WL 1181061 (S.D.N.Y. Apr. 30, 2009); Commodity Futures
Trading Com’n v. Walsh, 2010 WL 882875 (S.D.N.Y. Mar. 9, 2010), Dkt. No. 440-1.

In order for the court to grant a post-restraint, or Monsanto hearing, a criminal defendant
must make a needs-based showing that the requested frozen funds are necessary to pay his legal
defense fees. See S.E.C. v. Sekhri, 2000 WL 1036295 (S.D.N.Y. 2000). Once a defendant
shows “that without the advancement of the frozen funds, [he] will be unable to pay defense
counsel’s fees in the criminal action . . . the [Government] is required to demonstrate that the
frozen funds are traceable to fraud.” FTC Capital Markets, Inc., 2010 WI, 11810616 at *7, see
Coates, 1994 WL 455558 at *3 (Monsanfo hearing granted, requiring the SEC to show the extent

the defendant’s personal assets were {raceable to the alleged fraud). Thus the burden shifts to the
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Government to make a probable cause showing that the restrained funds are traceable to the
alleged fraud, Coates, 1994 WL, 455558 at *4. 2

IT. David L. Smith’s Motion for Release for Legal Fees

The portion of funds from Mr, Smith’s 401-k account and IRA permitted to be released
by this Court are insufficient to pay for the continued legal representation in his parallel criminal
case. It is estimated that the value of the liquidated assets after withholdings wilf be $120,000 or
less, substantially short of the $300,000 necessary for his attorneys to defend the criminal
proceedings. See Dreyer Decl. 99 5, 8. Thus, Mr. Smith is seeking approval from the Court to
permit the insurance trust’s primary beneficiary, Lynn Smith, to apply to the frustee-to-be-
appointed for a loan against the cash surrender value of the insurance policy to pay for Mr.
Smith’s legal fees in his criminal case. See Smith Decl. § 17.

This Court previously found that Mr. Smith made the required showing of necessity and
that the requested $300,000 in attorneys’ fees if the criminal case proceeds through trial is
reasonable. See Dkt. No. 478, ps. 6, 14. Therefore, such arguments need not be recited here. As
to the traceability aspect of the insurance trust funds, this Court has previously reviewed the
related documents in camera and found that “[t}hey contain no indication that they were made in
furtherance of any crime of fraud.” See Dkt. 424, p. 24. To the extent that the SEC alleges that
the insurance trust is tainted by contributions by Mr. Smith post-2004, it is averred that this
amount is minimal and may easily be identified and severable from the principal of the insurance

trust and the untainted portion should be released. See Smith Decl. 11, 14.

2 In this respect, although it is not the burden of the defense to show, it is maintained that the funds requested are not
traceable to any of the alleged wrongdoing.

3
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CONCLUSION
Based on the foregoing and the accompanying declarations of David L. Smith and
William J. Dreyer, Mr. Smith respectfully requests that his Motion to Modify the Asset Freeze to
Permit the Release of the Irrevocable Life Insurance Trust be granted.

Dated: April 26,2012

Albany, New York
DREYER BOYAJIAN LLP

N —

WILLIAM J. DREYER, ESQ.

Bar Roll No.: 101539

Attorneys for Defendant David L. Smith
75 Columbia Street

Albany, New York 12210

Telephone: (518) 463-7784

Facsimile: (518) 463-4039
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE COMMISSION,

Plaintiff,
VS,
McGINN, SMITH & CO., INC,, Case No.: 1:10-CV-457
McGINN, SMITH ADVISORS, LLC,
McGINN, SMITH CAPITAL HOLDINGS CORP,, (GL.S/DRH)

FIRST ADVISORY INCOME NOTES, LLC,
FIRST EXCELSIOR INCOME NOTES, LLC,
FIRST INDEPENDENT INCOME NOTES, LLC,
THIRD ALBANY INCOME NOTES, LLC,
TIMOTHY M. McGINN, AND DAVID L. SMITH,
LYNN A. SMITH, GEOFFREY R. SMITH, Trustce
of the David L. and Lynn A. Smith Jrrevocable Trust
U/A 8/04/04, GEOFFREY R. SMITH, LAUREN

T. SMITH, and NANCY McGINN,

Defendants,
LYNN A. SMITH and NANCY McGINN,
Relief Defendants, and

GEOFFREY R. SMITH, Trustee of the David L.
and Lynn A. Smith Irrevocable Trust U/A 8/04/04,

Intervenor,

DECLARATION OF DAVID L. SMITH

DAVID L. SMITH hereby declares under penalty of perjury:
L. [ am a defendant in the above-captioned action and [ am also a defendant in a
criminal case before Judge David N. Hurd: United States of America v. Timothy M. McGinn and

David L. Smith, 1:12-cr-028 (DNH).
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2. 1 make this Declaration in support of my Motion to Modify the Asset Freeze to
Permit the Release of the Trrevocable Life Insurance Trust to pay my attorneys’ fees and costs
associated with the defense in the paralle! criminal proceeding against me. Additionally, 1 make
this Declaration pursuant to this Court’s Order dated April 18, 20'12, granting leave {o move to
release the life insurance trust from the asset freeze.

3. For the purposes of this Declaration, | repeat and reallege the statements
previously provided in my February 10, 2012 Declaration and my March 2, 2012 Supplemental
Declaration and incorporate them herein. See Dkt. Nos. 440-2, 456-2.

4, I am specifically asking this Court to consider the release of the David L. Smith
Irrevocable Life Insurance Trust (“insurance trust”™) as a source from which to pay my attorneys’
fees and costs for continued representation by Dreyer Boyajian LLP in my criminal case.

5. In my September 30, 2011 financial statement provided to the SEC, I stated that
“[t]he assets and liabilities listed on the statement [were] either wholly owned by David L. Smith
or represent his interest in jointly held property with his wife [and] {t}he statement does not
include assets belonging to his wife or any trust held or controlled by a separate trust or trustee.”
Therefore, the insurance trust was not disclosed to the SEC at that time.

6. Nevertheless, its existence was disclosed and provided in the David L. Smith
Privilege Log, submitted to the Court and the SEC on October 26, 201 1. Additionally, the
insurance trust was previously listed as a frozen Smith family asset and represented as
“Irrevocable Life Insurance Trust: Lynn Smith, beneficiary, $160,000 cash value,” See Dki. No.
440-2, 9 7.

7. The insurance trust consists of a single $350,000 life insurance policy that [

purchased through Thrivent Financial for Lutherans (Contract No. 2092980} and was issued on
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March 25, 1984. See Ex. “A”, Thrivent Statement dated Maréh 26, 2012, The SEC has had the
Thrivent Financial for Lutherans annual statements for the years 2005 to 2010 in their possession
since at least April 20, 2010,

8. The Trrevocable Life Insurance Trust Agreement was executed on January 3,
1989, which assigned to the trustee, Thomas J. Urbelis, the $350,000 whole life insurance policy
on the insured, David Lee Smith. See Ex. “B”, Trust Agreement dated January 3, 1989.

9, The agreement names my wife, Lynn Smith, as the primary beneficiary and
provides that the insurance trust is irrevocable, relinquishing my rights to alter, amend, revoke or
terminate the agreement or trust. See Ex. “B”, p. 21.

10.  Between 1984 and sometime around 2002, the policy’s annual premiums of
$5,350 were paid by both my wife and I, before any of the alleged fraud occurred. It is estimated
that the total amount contributed during this time period is $96,300."

1. 1tis estimated that between 2003 and 2007, the dividends from the policy began
paying for at least half of the annual premium, with my wife and T contributing approximately
$7,500 over those four years.

12.  After 2007 to present, the Thrivent insurance premiums have been completely
paid by the policy’s annual dividends.

13.  The current cash surrender value of the Thrivent policy is $169,030.83, however,
this amount includes the paid-up additional insurance amount of $1,030.63. 1t is therefore
estimated the actual cash surrender value is $168,000. See Ex. “A”. This policy is the only

asset of the insurance {rust.

! The amounts referenced within this Declaration are estimations provided to the best of declarant’s knowledge.
Exact amounts are unavailable as Thrivent will only release that information to the téustee, who has yet to be named.

3
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14.  Although it is vigorously maintained that this asset is untainted, to the extent the
Court finds that my contributions are traceable to the alleged fraud, it is averred that this amount
is minimal and can be easily severable from the principal of the insurance trust.

15.  Currently, there is no trustee for the insurance trust because Mr, Urbelis resigned
as trustee on July 27, 2010, and Bank of America, N.A., U.S. Trust (formerly Norstar Bank)
declined to serve as successor trustee. See Ex. “C», Urbelis Letter, dated July 27, 2010 and Ex.
“P» .S, Trust Letter, dated March 9, 2012,

16.  Although the trust agreement calls for a corporate trustee, I plan on seeking the
appointment of my son, Geoffrey R. Smith, as successor trustee through probate proceedings in
Saratoga County. Geoffrey R. Smith currently serves as the trustee for the David L. and Lynn A,
Irrevocable Trust and holds a bachelor of arts in finance and a post-graduate professional
designation of Certified Financial Analyst (CFA).

17.  Should this Court permit the release of the insurance trust funds and a successor
trustee is thereafier appointed, Lynn Smith, through her attorheys Featherstonhaugh, Wiley &
Clyne, LLP, will apply for a loan/disbursement against the cash surrender value of the policy to
be used for the payment of the legal fees associated with my criminal case. See Ex. “E”, Lynn
Smith Letter, dated April 24, 2012,

18. Tt is estimated that $7,000 will need to be allocated to pay for the borrowing costs
which will become due in 2013, resulting in an estimated $161,000 available to pay my
attorneys’ fees and costs in my criminal case.

19.  Other than a portion of the funds from my 401-k account and IRA, which have
been permitted to be released pursuant to this Court’s April 4, 2012 Memorandum and Order, I

have no other available assets with which to pay my attorneys.
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20.  Despite the release of the 401-k account and IRA, 1 believe that the expected
liquidated amount after tax withholdings of approximately $120,000 is still insufficient to cover
the anticipated legal fees and necessary expenses related to the defense in my criminal case. As
such, unless the insurance trust is released from the asset freeze and the cash value is provided, I
will be unable to retain counsel of my choice in thy criminal case.

Pursuant to 18 U.S.C. § 1746, 1 declare under the penalty of perjury that the foregoing is

true and correct.

Executed on: April 25, 2012
%D//{ M

DAVID L. SMITH
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EXHIBIT
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QﬂThriwznl‘ Financial for Lutheranse

gU167OTLS 172

"'Ililll[illlillllII!I!III'!II']II!II!llll[ll!lllll!]lil%llll
David L Smith Rev Tr
% Thomas Urbelis

G Eastman Rd
Andover MA 01810-4009

Insurancs
Thrlvent ID  As of Date Page
607326266 Maroh 286, 2012 10f2

Your financlal representative is avallable fo assist you.
James T Clouser CFP
Calit 781-577-2181

Visit: www.thrivent.com
E-mall: mail@thrivent.com

Call: Customar Service Support at 800-Thrivent
{800-847-4838)

Contract Number Product

2092980 o : Whols Life with Premiums Payabie to Age 98
lssue Date Coverage

03/25/1884 $350,000.00

Insured

David Lee Smith

Owner
Pavid L. Smith Rev Tr

Premiums
Premiums are cutrently paid to 3/25/2013.

Pr_sam'ium}s on this cantract are currently billed
annually Inn the amount of $5,350.00

=2 = p—

NAMRARA
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Thrivent ID Asg of Date Page
507325265 Mareh 28, 2012 2of2

Cash Surrender Value 03/25/2012

Death Benefit 03/26/2012

Base Coverage $360,000.00 Guaranteed Cash Value $168,000.00
. " Cash Value of ' '
aid- dit 1,687.99 ! )
Paid-Up Additional Insuranice Paid-Up Additional Insurance 1,030.63
Death Benefit $351,607.99 Cash Surrender Value $169,030.63

During the past year, the Guaranteed Cash Valug increased
by $8,650.00.

“Dividend Information - _
The aurrent dividend option is Reduce Premiums/Excess to Paid-Up Additions,

The 2012 dividend of $5,376.60 was used as follows:

Appited to premjum dus $5,860.00
Applied to purchase $39,29 of Paid-Up Additionai Insurance 26.50
$8,376.50

Total 2012 Dividend
portant Informatio

Important Contract Owner Notice: N _ _
You should conslder reguasting more detailad information aliout your contraat to understand how it may

perfarm [n the future. You should nat conslder replacement of your contract or make changas In your coverage
without requesting a current ilfustration, You mar annually request, without charge, such an llustration by
calling 800-847-4836, or wrlting to Thrivent Financial for Lutherans at 4321 N. Ballard Road, Appleton, Wi 54919
ar comtacting your tinancial representative (Insurance producer). If you do not recelve a current lllustration of
your contract within 30 days from your request, you should contant your state Insurance department,

Upon receipt, ;?lease review this document Tor aceuracy. You should prompily re&ort any Inaccuracles, discrepancles, or
complalnts to Thrivent Financial for Lutherans (on behalf of Thrivent Investment Managemant Jic.) by sither calling
800-847-4836 or, by wriling to Thrivent Financlal for Lutherans at 4321 N, Baltard Rd., Appleton Wi 54919-0001. You
should re-confitm any oral communications regarding inaccuracies, discropancios or somplaints in writing. to further protect

your rghte.

Neither Thrivent Financial for Lutherans nor its respective representatives and employees provida tax advice. For complate
details, consuit with your {ax adviser.

Thrivent Financial's strength and stability means $304 million in dividonds back to eligible members In 2011, Your dividend
Is shown on this statement. Dividends ars riot guarantesd.

Strength, Stabillty and Support In An Ever Changing Economy

While the economy may fest like it's been uncertain for some time, Thrivent Financial is cornmitted to doing everything
ﬁoss:ble to help ensure our members are informed and their financial needs are being met, Our strength and stability
ave enablad us to deliver on our promise ta be there when our 2.6 millionn members need us most. .

]
To fearn more or to connect with a financial representative to review your financlal strateqy, visit thrivent.com/strength,

O 0 0 OO | ——
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EXHIBI'T
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IRREVOCABLE LIFE INSURANCE TRUST AGREEMENT

TRUST AGREEMENT made and executed as of the 3rd day of
January, 1989, by and between DAVID L. SMITH, now residing at
Saratoga County, New York [hereinafter called the TSettlor"},
and . THOMAS J. URBELIS, now residing at Massachusetts

[hereinafter called the "Trustee”]: .

WITNESSETH

WHEREAS, the Settlor has caused his 1life to be insured as
evidenced by the dinsurance policies listed ‘in Schedule A
attached hereto; andg l 7

WHEREAS, the Settlor desires to establish an irrevocable
trust and to transfer and assign to the Trustee all his right,
title and interest in the insurance policies‘listed in 8chedule

A attached hereto.
Y

NOW. THREREFORR. in consideration of the promises and the
mutual covenants herein contained, the 'Settfor does hereby
irrevocably assign, éonvey, transfer, and deliver to ths
Trustee all his right, title and interest in and te the
policies of insurance listed in Schedule & attached heretoc and
made a part hereof, and the Settlor hasg caused‘the Trustee to
be named owner and beneficiary of such policies;

To have and to hold the same ana any other property that

the Trustee may hereafter at any time hold or acgulre pursuant
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to the terms hereof (all of which property 1is hereafter
sometimes collectively referred to as the "Trust") IN TRUSY? for
the following uses and purposes:

ARTICLE I

DISPOSITIVE PROVISIONS

The Trustee shall hold, manage, invest and reinvest the
Trust Estate, shall collect the income therefrom, and, after
payment of the premiums and other charges on the insurance
policies as provided in Article IIT herein and the expenses of
administration, shall apply the net income and the pringipal of
the Trust as follows:

A, buring the lifetime of the Settlor, the Trustee shall
distribute the net income or the Trust ko LYNN A. SMITH,
Settlor's spouse, and to Settlor's children, in such amounts as
the Trustee deems, in his sole discretion, appropriate Ffor
their support, maintenance and medical care. The Trustee may
accumulate all undistributed Trust income.

B. buring the 1lifetime of the Settlor, LYNN A. SMITH,
Settlor's spouse, and Settlor's children, shall have the power
to annually withdraw an amount equal to the lesser of $5;000.00
or the agdregate of all additions to the Trust Estate in each
such year, This power of withdrawal shall be non~cumulative
from year-to-year.

In Ehe event LYNN A, SMITH, Settlor's gpousge, and
Settlor's children, predecease the Settlor, the issue of
Settlorfs children, shall have the power, during the 1ifetime
of the Settlor, to annually withdraw an amount egual to the

-7 -
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lesser of $5,000.00 or the aggregate of all additions to the
Trust Estate in each such year., Further, in such event each of
said beneficiary's annual power of withdgawal shall not exceed
their pro-rata share of the lesser of §5,000.00 or the
~aggregate of all additions to the '"rust Estate in each such
year and their power of withdrawal shall be non-cumulative from
year to year.

The Trustee shall notify each beneficiary within thirty
days of any transfer or othar c¢ontribution to the Trust Estate
of his or her right of withdrawal. FEach of said beneficiaries
desiring to exercisé his or her right of wikhdrawal musL submit
a writkten request for withdrawal to the Trustee within thirty
days of his or her receipt of notice of any transfer or
contribution to the Trust Estate. Payment of the amount
requested in writing as herein provided, shall be madeaby the
Trustee within thirty days after the receipt of said request.
The Trustee may, in his sole discretion, satisfy said request
by a distribution in cash or in kind, or both.

If during any year any beneficlary entitled to said right
~of withdrawal has not attained the legal age of majority, said
beneficiary's right to withdraw from the Trust Estate may be
exercised by saig bggeficiary's parent, unless said parent made
a transfer to the Trust Estate, or by a 1legal guardian
appointed for such purpose.

c. Upon the death of the gSettlor, the Trustee shall

distribute the remainder of the Trust as follows:
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S
4

1. The Truskee shall pay to or apply for the benefit of
Settlor's spouse, LYNN A. SMITH, and Setklor's children, such
amounts -from the net income and principal of the Trust as the
Trustee deems, in his ‘sole discretion, necessary for the
medical care, support, education, {including, bubt not 1limited
to, pre-school, private elementary, private secondary, college,
and post-~graduate education of Settlor'g children) and welfare
0f Settlor's spouse and children. Settlor desites that the
Trustee give primary considerxation Lo the support of Settlor's
said spouse. 'the Trustee may make uneqgual paymenks of income
and principal, which shall notk be considered advancements, and
he hay accumulate all or any portion of the Trust income. Any
decision of the Trustee with respect to the exerclse of said
discretionary powers, made in good faith, shall fﬁlly protact
the Trustee and shall be binding and conelusive upon all
persons interested in this Trust.

2. Upon the death ofF Setilor's spouse, or upon Sektlor’'s
death if she\shall predeceasa Settlor, the Trustee shall divide
the remainder of the Trust into equal shares for each of
Settlor's 1living children and each of Sattlor's predeceased
children who have left issue then living. The Trustee shall
distribute and use s§id equal shares as follows:

l (i) Each of Sektlor's children who have attained the
age of 25 years shall receive one-half of his or her equal

share outright;
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(ii) Bach of Settlor's children who have attained the
age of 30 years shall receive his or her antire equal share
outright;

(1ii) The issue of each of Settlor's deceased
.¢hildren shall receive their entire share outright.

{(iv} Bach share, or parts therecf, nobt distributed
pursuant to the above provisions shall be held in a saparate
TRUST to be distributed by the Trustee, hereinafter named,

The TPrustee ghall take control and managenent of said
Tr&sts and shall invest and reinvest and keep the same investad
and receive the {income therefrom and after paying the

1

reasonapble and proper expenses of the Trusts, pay and
i‘ .
distribute the income therefrom and the principal thereof as

follows:

3
[}

(a) The Trustee shall pay to or apply for . the
account of each beneficiary such amounts of the net income and
principal from each benpeficiary's respective Trust as the
Trustee deems in his sole discretion, is appropriate.

The Trxustee may distribute _the ‘inCOme and
pxiﬁcipal from each beneficiary's respective Trust for the
med;cal care, support, education and welfare of éach
benéﬁiciary; howeve;f the Trustee shall not 1ligit all Trust
diSEributions to such purposes. In particular, the Trustee may
invade the principal and distribute up to $50,000,00 of any

such Trust to the raspective beneficiary of such Trust for a

down payment on the purchase of such beneficiary's Ffirst home

PAGE 85/45
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and up to $50,000,00 of any such Trust for an investment in a
business in ‘which suhc respectivae beneficiary shall have at
least a 51% interest.

The Trustee may accumulate all or any portion of
the Trust income,

(b) The Trustee shall pay to each beneficiary when
he or she akttains age 25 years, one-half of the then remainder
from such beneficiary's respective Trust; and when he or ghe
attains age 230 years, the remainder Ffrom such bpeneficiary’'s
respective Trust,

' (c) Upon the death of any of Settlor's c¢hildren for
whom a Trust has been created, the then remainder of such Trust
shall be distributed Lo his or her issue then living, or, ' if
none, then to Settlor's issue. If, however, any such
distribution shall be made to any of Settlor's children who are
then beneficiaries of any Trust created by this Agreament, such
dis%ribution shall not be paid outright to sueh child, but
shaél be add?d to said child's Trust, to be bheld, administered,
andz distributed in accordance with the provisions contaiped
heréin.

D, If at any time during the administration of any Trust
created herein, thg. Trustee deems the continuation of said
Trust upeconomical and not in the Dpast interests of the
beneficiaries thereof, the Trustee may terminate said Trust and
distribute the assets, free of the Trust, to the current income
and principal beneficiaries in the proportions to which they

are hntitled-

Hagrd
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B. Notwithstanding Ehe above, i€ Sektlor's spouse
predeceases Settlor and all of Settlor's children have attained
the age of 30 years or soconer died, the Trustee shall pay:the
remainder of this Trust to Settlor's issue.

F. If Settlor's spouse predeceases Settlorp and all of
Settler's issue predecease him, or, if at the time of the
termination of any Trust created herein, nope of Settlor's
issue are then living, the balance of any such Trust shall be
paid over by the Trustee as follows:

{a) If either Settlor's brother-in-law, WILLIAM H,
CHILDS, or Settlor’s sister-in-law, SHIRLEY J. CHILDS, or both
survive Settlor and/or are alive at the termination of any
Trust, the Trustee shall carve out an amount necessary to
probide Settlor's brother-in-law, WILLIAM H. CHILDS, .and
Settlor's sister-in-law, SHTRLEY J. CHILDS, with & total yearly
income of $50,000.00 and shall hold such carved-out amount in a
separate trust for their benefit., fThe Trustee shall pay to
WILLIAM H. CHILDS and SHIRLEY J. CHILDS, or the survivor of
them, from Ehe incbme and principal of that Trust an annual ‘sum
of $50,000.00 until the death or the last to die of WILLIAM H,
CHILDS and SHIRLEY J. CHILDS at which time this Trust shall
terminate and the re@ainder Of this Trust shall be paid over to
the'EoundatLon to be created as hereinafter provided in (b),
such $50,000.00 sum shall ba annually adjusted for changes in
thejCost of Living.

{b} The Trustee shall cauge a not~-for-profit

."aif'[ . 7 —
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Foundation to be formed called the LYNN A. SMITH AND DaVID L.
SMITH FOUNDATION, the purposes of which shall be to provide
support and education for disadvantaged or sick ¢hildren. fhe
balance of any such Trust, less any amounts regquired to be
cafved out under subparagraph {b) above, shall be paid over to
that Foundation.

! Notwithstanding the above, if the Trustee shall determine,
upon the death of Settlor that any sum or all of the assets of
the Trust are properly included in Settlor's Fstate as g1fts
made within three years of Settlor's death as defined 1in
Section 2035 of the Internal Revenue Code of 1986, the Trustee
shaill pay such assat or assets to Settlor's Estate,

t G, The Trustee shall not be liable for any rpavyments made
pursuant to the provisions of thisg Agreement in the absence of
grogs negllgence or bad faith,

H. Notwithstanding ‘the above, if LYNN A. SUITH ceases to
be married to Settlor or is not married to the Settlor at the
Eime of Settlor's death, or is legally separated at that tipe
from Settlor, or, if sghe and Sattlor have beep living apart for
a périod of at least 180 continuous days, then in any of those
avents and for the Purposes of this Trust LYNN A. SMITH shall

be deemed teo have nredeceased the Settlor,

ARTICLE IT

RIGHTS OF "_L‘RUSTE_E LM INSURANCE POLICIES

The Trustee is hereby vested with all right, title and
interest in and to all policies of insurance composing part of

-8 -



:10-cv-00457-GLS-DRH Document 484-2 Filed 04/26/12 Page 18 of 38
amggséxelzl 1@%:%5 5185831492 SMITH PAGE  89/45

the Trust "Estate and is authorized and empowered, as absolute
owner of such policies, to exercise and enjoy, for the purpose
of the Trust herein created all the options, benefits, rights
and privileges under the same including the right to bérrow
upbn such policies and to pledge them for a loan or loans. The
insurance companies which have issued such policies are hereby
authorized and directed to recoghize the 9Trustee as absolute
owher of such policies of insurance and as fully enkitled to
all options, rights, privileges and interests unpder ‘such
policies, and any receipts, releases and other instruments
echuted by'the Trustee in connection with the same shall be
binding and conclusive upon tha insurance company and upon all
pPersons interested in this Trust. Settlor hereby relinquishes
all rights and powers in such policies and will, atk the_request
of the Trustee execute all other instruments reasonably

required to effectuate this total relinquishment,

) ARTICLE III

PAYMENT OF PREMIUMS

Al The Trustee shall invest and reinveask tLhe Trust
Eséate and collect the income therefrom: and spaill apply such
income to the payment of the premiums or the charges on the
inéurance policies that compose part of the Trust Estate,

B. If the net income is insufficient to pay such
premiums or other charges at any time, the Trustee shall nofify‘

the Settlor and the beneficiaries of the Trust in writing of
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sach insufficiency, The Settlor and the beneficiaries or any
of them may furnish the hecessary funds for the payment of the
premiums or other charges; but they shall not be obligated or
required to do sgo. Any funds furnished as the result of saig
notice shall be applied by the Trustee‘to the payment of the
premiums or other charges; and the aXcess, if any, of such
funds shall be added to the prineipal of the Trust Estate.

‘ C. If, at any time, the net income of the Trust Eatate
and the funds furnished by the Settlor and the bpeneficiaries
are insufficient to pay the premiums or other charges on the
policies of insurance, the Trustee shall not be liable for its
failure to do so. However, in khe event of such insufficiency,
the Trustee may, in his absolute discretion, Pay the premiums
or other charges, or any of them, and the Trustee may obtain
.the necessary funds therefor by selling at public orxr private
sale, without notice to the Settlor or the beneficiaries of the
Trust or any other person, a sufficient portion of the
Principal of the Trust; by borrowing on the aecurity of the
principal of the Trust Or any part thereof or op any of the
insurance policies; by applying the dividends on  any of the
pol&cies;°or by surrendering any of the policies for their cash
sur?ender values, AThe Trustee may also, {in its absolute
discretion, convert any policy on which premiums have not bean
Paid due to insufficienk funds into a paid-up policy pursuant

to the terms of such policy.

"
.
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D. In the event the Trustee receives the cash value of
all such policies wupon forfeiture for the non-payment of
pkemiums and there shall be no other trust property, this Trust
sﬁall terminate and the principal théreof together with any
accumuiated or accrued income thereon shall be forthwith paid
over,. free and clear of the conditions of this Trust to my
¢hildren or my children are not than living, then to the issue
my children, or if there are no surviving issue my children

then to the heirs at law and next of kin of the Setglor.

ARTICLE JV

COLLECTION OF INSURANCE PROCEEDS

A, Upon the death of the Settlor, the proceeds of all
iﬂsurance policies which are a vpart of the Trust BEstate shall
pe collected by the Trustee., The Trustee shall have the fuil
aqthority to take any action in regqard to the collection of
s#id proceaeds that 'in his discretion deems best and to pay the
exbense théreof cut of the Trust Estate, . The TPTrustee ig
authorized to but shall not be required to entar intb or
maintain any litigation to enforce payment of such proceeds
until he shall have been indemnified to  his satisfaction
against all expenses and Liabilities to which he might in his
judgment be subjected by any such action on their part. ‘Ihe
Tr&stee shall have full authority to make any compromise or
settlement with respect to such policies, that he may deem

expedient, and to give to the insurance company all the

- 11 ~
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necessary and proper releases and acquitances and full
discharges of all their liabilities under such policies,

B, No insurance company whose pﬁlicy shall be deposited
heraunder and who shall make payment of the proceeds thereof to
the Trustee shall be required to inquire into or take notice of
any of the provisions of this Agreement or to see ko the
application or disposition of the proceeds of such policy; and
ﬁhe receipt of the Trustee to any such insurance company. shall
?e effectual to release and discharge them for any payment so
made and shall be binding upon every beneficiary of the Trusts
hereby created,

. C. In the event Settlor becomes wholly or partially
disabled within the meaning of any or all of such policies of
insurance, the Trustee shall pay or apply any disability
payments due under such policiés of insurance to or for the
éccount of LYNN A, BSMITH, Settlor's spouse and Settlor's
children or, if LYNN A, SMITH and Settlor's children are not
éhen liviﬁg, then to the issue of Settlor's children or, if
there' are no issue of my children then 1living, then to the

issue of Settior.

ARTICLE V

FOWERS OF TRUSTEBR

In the administration of the Trust, the Trustee or his
Successor shall be vested with the powars and be subject to the

limitaktions set forth in the Estates, Powers and Trust Law,

~ 12 -
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Section 11-1,1 to 11-2.2, inclusive or comparable staktute of
the State of New VYork. In addition, without 1limitation by
Qeason of specification, the Tr&stee shall be vested with the
following discretionary powers:

A The Trustee shall have the sole power, in his
uncontrolled discretion, to hold as an investment hereunder any
property, real ot personal, in Lthe same form of dinvestment as
that in which it shall have been received by him, although the
gsame may not be of the character permitted for investment
herettinder or for the investment of trust funds by the laws of
the State of New York, and, in addition, the Trustee ghall have
the sole power in his uncontrolled discretion from time to time
Lo sell any such property and to invest and reinvest the
proceeds thereof.

| B, The Trustee in mﬁking investments and reinvestments
¢f any monies belonging to said Trust fund, shall not be
limited to wsecurities of the character permitted for the
igvestment\of trust funds by the laws of the State of MNew York,
b&t instead shail have the power, in his sole discretion, at
any time and from time to time, to invest in, apnd to purchase
ahd hold Ffor investment, such other stocks, mutual funds,
unsecured obligatiog§, bonds or other property he may select
and in addition to and 4in no way limiting the power andg
authority of the Trustee te invest in shares of a common trust

fund or Eunds as he in his absolute and uncontrolled discretion

shall deem advisable, and from time to time to alkter and vary

Ve

- 13 -
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any investment at any time made or held, The Trustee shall not
be liable for any loss or depreciation occasioned by Ehe
purchase or retention of any securitias or property purchased
or retained by him provided that it shall have acted in good
faith in such purchase or retention; and in no event shall the
Trustee be 1liable Ffor any error of judgment or for anything
done or omitted to be dona pursuant to the power herein given,
axcept for his own willful misconduct,

C. The Trustse shall have the power to make loans,
secured or unsecured, with or without interest angd without
responsibility or liability therefore, including but not
limited to loans to Ehe Administrator or Executor of tihe
Settlor's estate whether or notlsuch Administrator or Executor
may be a TPrustea hereunder, to a corporation or any other
business enitity in which the decedent or her heirs has or had
ah interest; provided further, however, that any 1loan to
Settlor shall only be pade if adeguate security is provided and
reasonable interest is charged,

p. The Trustee shall have the fullest power and
authorlty to continue any business or businesses which are part
of this Trust, whether in corporate form, a proprietorship,
joink venture, partqership or other, to settle and discontinue
any of them, at such time or times, as the Trustee, in its sole
discretion, deems advisable for the best interests of this
Trust; and, in the discretion of the Trustee, ko transfer the

assets of any said business to a Corporation or corporations to

- 14 —
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be formed for Lthe purpose of conducting the said business or
businesses, and to retain the stock or other securitiegg
recajved in exchange therefor as an investment of this even
though the said stock or securities may not be an investment
authorized by law or by this Truskt, and in the discretion of
the Trustee, to use the property of this Trust, not invested in
the sald business or businesses at the time of my death, for

the debts and liabilities of the said business or businesses,

ARTICLE VT

ADDITIONAL PROPERTY

The Settlor or any other person may, from time to time by
will or otherwise, bukt with the consent of the Trustee, deliver
of cause to be delivered to the Trustee to be held pursuant to
the terms, provisions and conditions of this Trust Agreement,
cash, securities, insurance policies of any nature, or other
property, real or personal, of any nature and in any form
whatsoever! All property which shall be dolivercd to and
accepted by the Trustee shall be held in the Trust herein set

forth,

ARTICLE VII

DISTRIBUTIONS TO MINORS

Notwithstanding anything to the contrary herein containeag,
in' the event that any person entitled ko a share of tha

principal of the Trustk fund shall, at the time of distribution

- 15 =
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thereof, be a minor under the age of twenty-one- (21) years, the
Same shall vest in interest, but not in possession and shall
remain in the custody of the Trustee (subject to all the
dgenerxal powers herein conferxed upon the Trusktee as well as
those conferred Upon the Trustee by law) wuntil such minor
attains the age of twenty-one (21) years, and, during the
veriod of guch minority, the Trustee may, from time to time do
the following:

A. The Trustee may apply the coxpus of such property and
the income therefrom or so mach thereof as, in the Trusteg's
uncontrolled discretion, the Trustee may deen necessary and
pfoper for his or her comfortable wvelfare, maintenance,
Support, education, recreation and medical requirements, or
; “B. The Trustee may péy over to tha parent, gquardian, or
bersou with whom such minor resides such part of the income or
corpus as the Trustee may deem proper for the comfortable
welfare, maintenance, support, education, recreaktion apd
medical reimbursements of such minor and the receipt by such
parent, guardian or person shall be f£full acquittance to the
Trustee and the Trustee shall not be required to see Eo the
appllcatlon of the sums paid over to such parent, guardian or
berson, or

C. The Trustee may accumulake any income not so paid
over,

Upon the minor attaining the age of Ewenty-one (21) years,

the Trustee shall thereupon transfer and Pay over the corpus of

- 16 - "...!r
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such property as then constituted, together with all acérued
énd accumulated income then on hand to such beneficiary, In
Ehe event that such minor shall die before attaining the age of
twenty-one (21) years, the Trustee shall thereupon tranafer and
pay over such property, as then constituted, together with all
accrued and accumulated income then on hand to the executors or
administrators of such beneficiary. It is the intention by
Ehis Article to create in the Trustee a power in trust with
respect to any property passing absolutely to a beneficiary who
8hall be uhder Ewenty~one (21) years of age at the time title
thereto vests in him or her, as the case may be, and it is
€Xpressly provided that the authority vested in the Trustee
shall be construed as a power only and shall not operate to
suspend Lthe absolute ownership of such broperty by such minor
or pravent the absolute vesting thersof 4in him or  her, as the
casge may be.

Anyth;ng to  the conktrary above notwithstanding; the
Trustee may effect distribukion of part or all of guch property
payable to such minor beneficiary by means of distribution te a
custodian in accordance with Section 7-4.8 of the Estates,

Powers and Trust Law.

ARTICLE VIII

COMPEMSATION OF TRUSTEE

A, After the death of the Settlor, or if during nais

lifetimea, any property {other than policies of insurance) or
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payment which is in excess of the amounts necessary to maintain
the policies of insurance composing part of the Trust Estate is
transferred to Lthe Trustee, the Trustee shall be entitled to
such annual commission from said property or payment as may be
allowed bto testamentary Trustees by the laws of the State of
New York; and in any event the Trustee shall be entitled to its
standard minimum f£ee which may be in effeckt From time to tLime,
Such commissions may be charged currently or deferred 3in the
discretion of the Trustee to Lhe extent permitted by the laws
of said gtate, and may be charged to principal or income or
p&rtly to each in the discretion of the Trustee,

| B. The Trustee shall have the right to make a reasonabla
charge each year for its services in preparing income and other
tax returns for the Trust Estate. Such charge shall be made to
the corpus of the Trust Estate or to the income Lthereof or

partly to one and partly to the other in the discretion of the

Trustea,
Y
ARTICLE TIX
RESICNATION AND SUCCESSOR TRUSTRE
A, In the event THOMAS J. URBELIS shall die, beconpe

disqualified or resign as Trustee, the Settlor hereby
noﬁinates, constitutes and appoints NORSTAR BANK, presently
1oéated at Albany, DNew York, Successor Trustee of the Trust
créated herein. The Successor Trustee shall be vested with the
bowers and be subject to the limitatiens granted to the Trustee

herein,

-
vy
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B. Any Successor Trustee shall have, from and after its
appointment or succession to office hereunder, all the ticle,
interest, rights and powers, including discretionary rights and
powers, which are by the provisions of this Agreement and Lthe
laws of the State of New York granted to and vested in Ehe
Trustee herein nanmed,

c, If at any time after the death of Settlor's sald
spouse, a majority of the beneficiaries age 21 years or older
of any Trust created hersunder wish to remove a Corporate
Trustee and have a Successor Trustee appointed to administer
any of the Trust funds created under this agreement,‘ guch
béneficiarieé, as the case may be, may:

1. Remove the Corporate Trustee upon giving thirty days
written notice to such Corporate TPrustee and upon approval of .
the Individual Trustee, if any;

2, Fill any vacancy caused by the removal; and,

3. Approve the accounts of and release any Corporate
Trustee c¢easing to act, without liabiiity to themselves, Such
release shall be binding upon all persons with the same effect
as those approved by a court of competent jursidiction.

Each Successor Trustee appointed to fill the vacancy of a
Corporate Trustee shall be another corporation organized under
the laws of the United States or of any state thereof, having
corporate power and authority to adminisker such Trust,
Without any conveyance or order of court, any Successor Trusteae

shall have, from and after its appointment of succession to

et - 19 -
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office hereunder, all the title, interest, rights angd powerg,
including discretionary rights and powars, which are by the
provisions of this Will and Laws 0f the State of pew York,

granted to and vested in the Trustae named herein,

ARTICLE X
GOVERNING-L@Q
The Trust shall take effect upon acceptance by the Trustee
and in ali reéspecktg shall pe construed and governed by the laws

of the State of New York,

ARTICLE XTI
MISCELLANEOQUS PROVISIONS
A The Trustee hereby accepts the Trust herein created
B. Any words or pronouns concerning or refering to the

Trustee shall be construeq as masculine, feminine or neuter, or
singular or plural, as the sense requires,

C. No bond or other security shall be required of the
Trustee or hig Sugcegsor in any jurisdiction,

p. The term "policies" ang "insurance companies" as yseq
herein shall be construed to pean the sinqular as well ag the

plural as the case may be,

- 20 - o
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ARTICLE XII

AMENDMENT AND REVOCATION

This  Agreement and the Trust  hereby c¢reated are
irrevocable, and the Settlor hereby relinquishes all right to
alter, amend, revoke or terminate this agreement or the Trust

¢reated hereby,

IN WITNESS WHEREOF, the parties hereto have duly axecuted

this Agreement under seal, as of the daf and year Ffipst above

VWS4

DAVID L. SUT¥H

‘ﬂui_;g%‘ qASLAL g;:‘%[x/?

mentioned.

- 21 -
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STATE OF NEW YORK )
COUNTY OF ALBANY lss.

On the ?;"e day of January, 1989, before me
personally camé DAVID L. SMITH ko me known and known to me to
be the individual described in and who cuted the foregoing
inskrument, and he duly acknowledded to that he executed the

game,
1
Notary puqfi@V
GARY J, JAKAITIY
STATE OF MASSACHUSETTS) otary "“#iﬁ"aﬁié‘é%é’é“’"“’ York
COUNTY OF SUFFOLK. yss.: Qualitied in Albany County - =,
mikafon Explres July 28, 192

On  the %rd day of January, 1989,  before me
personally came THOMAS J. URBELIS, to me known and known to me
Lo be the individual described in and who executed the
foregoing ingtrument, and he duly acknowledged to me thac he

executed bthe same.
Nok¥ary Public

'.\',: — 22 -
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AGREFMENT BY AND BETWEEN DAVID I.. SMIiTH
AND THOMAS J. URBELIS

SCHEDULE A

$5.00 Cash delivered to and accepted
by THOMAS J. URBELIS, as
Trustee, simultaneously with the
execution of this Trust
Agreement by DAVID L. SMITH.

0703w

.t

- 23 =



Case 1:10-cv-00457-GLS-DRH Document 484-2 Filed 04/26/12 Page 33 of 38

EXHIBIT



64/,19%21:1&-:%%-004§%-5§§1§§9RH Document 4844, Filed 04/26/12 Page 34 of 38yce 24745

July 27, 2010

FedEx

David Smith -

2 Rolling Brook Drive
Saratoga Springs, NY 12866
Dear Dave:

I hereby resign as Trustee of the Irrevocable Life Insurance Tiust Agreement between
David L. Smith and Thomas J. Urbelis.

Enclosed is the Thrivent Financial for Lutherans Insurance Statement as of March 25,
2010 and the Notice of Premium Due with a Due Date of March 25, 2010,

Very truly youys,

WW T ) N |

Thomas J. Ufbélis, Trustee
6 Eastrman Rodad
Andover, MA 01810

Commonwealth of Massachusetis
Suffolk, ss,

On this 27" day of July, 2010, before me, the undersigned notary public, personally appeared
Thomas J. Urbelis proved to me through satisfactory evidence of identification, which was personal
knowledge, to be the person whose name is signed on the preceding document in my presence and
acknowledged to me that he sigoed it voluntarily for its stated purpose. -

| Patterson, Notéry Public
My Cotwmission Expires: 3/1/13

KELLY M, PATTERSON

o .
Notary Public
l‘% Gommonwealth of Massachusetls
My Commisalon Expiren

March 1, 2013
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U.S. TRUST 2#

Bank of America Privele Wealth Managsment

Trust Services
Dank of Amaexica, N.A,

March 09, 2012

David L. Smith
2 Rolling Brook Dr.
Saratoga Springs, N.Y. 12866

Re:  Declination letter The David L. Smith Irrevocable Life Insurance Trust

Dear Mr. Smith:

As you are aware, we are named as successor trustee of the The David L. Smith Irvevocable Life
Insurance Trust dated January 3, 1989. We have reviewed the governing docwments and their provisions.
Additionally, we have cousidered your representation that the only asset in the trust is a Life Insurance
policy, with you as the owner and insuced, After careful review of this information, please be advised that
Bank of America, N.A. does hereby decline to serve as successor trustee.

Should you have any questions or concerns with regard to this matter, please feel free contact me at
1-866-461-7285, and we will be happy to assist you,

Sincerely, (/—-«

Cesar L. Teixeira
Trust Officer

Pax: 886.307,1374

U8, Trust, HILI02-L1.03
P O Box 366, Providenue, I 02001-9972

Repreled Paper
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FEATHERSTONHAUGH,
WILEY & CLYNE, LLP

AYTORMEYS AMD COUHNSELLORS AT LAW

99 PINE STREET
ALBANY, NEW YORK 12207
WEBSITE: FWC-LAW.COM

JAMES D. FEATHERSTONIIAUGH PHONE: (518) 436-0786
jdf@fwe-law,com Fax: (518) 427-0452
Via Facsimile Transmission April 24, 2012

(518) 463-4039 & First Class Mail

William Dreyer

Dreyer & Boyajian

75 Columbia Place
Albany, New York 12207

Re: Securities Exchange Commission v. McGinn, Smith & Co., Inc., et al.
Case No: 1:10-CV-457 (GLS/DRH)

Dear Mr. Dreyer:

As you know this firm represents Lynn Smith in connection with the above referenced
civil action.

I am writing this letter with the express permission of our client, Lynn Smith authorizing
your firm to iake an application to the Federal District Court seeking the release of assets
associated with David L. Smith’s Irrevocable Insurance Trust, dated January 3, 1989 of which
Lynn Smith is the named beneficiary to pay for David Smith’s legal defense in the pending
criminal action. It is our understanding that the Life Insurance Trust has an estimated value of
$160,000.00.

Please be advised that Mrs. Smith’s agreement to help finance her husband’s defense in
the criminal matter should not be construed in any way as a waiver of any defenses that she has
raised in the SEC’s present civil action concerning assels in which she has claimed exclusive

ownership.
Very truly yours,
Featherstonhaugh, Wiley & Clyne, LLP
A/ /
Jrithtp
James D. F eathefstonhaugh
IDF:cc

cc: Lynn Smith
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE COMMISSION,

Plaintiff,
Vs,
McGINN, SMITH & CO., INC,, Case No.: 1:10-CV-457
McGINN, SMITH ADVISORS, LLC,
McGINN, SMITH CAPITAL HOLDINGS CORP., (GLS/DRH)

FIRST ADVISORY INCOME NOTES, LLC,
FIRST EXCELSIOR INCOME NOTES, LLC,
FIRST INDEPENDENT INCOME NOTES, LLC,
THIRD ALBANY INCOME NOTES, LLC,
TIMOTHY M. McGINN, AND DAVID L. SMITH,
LYNN A. SMITH, GEOFFREY R. SMITH, Trustee
of the David L. and Lynn A, Smith Irrevocable Trust
U/A 8/04/04, GEOFFREY R. SMITH, LAUREN

T. SMITH, and NANCY McGINN,

Defendants,
LYNN A. SMITH and NANCY McGINN,
Relief Defendants, and

GEOFFREY R. SMITH, Trustee of the David L.
and Lynn A. Smith Irrevocable Trust U/A 8/04/04,

Intervenor.

DECLARATION OF WILLIAM J. DREYER

WILLIAM J. DREYER hereby declares under penalty of petjury:

1. T am an attorney duly admitted to practice in this Court. Iam a partner in the law

firm of Dreyer Boyajian LLP, counsel to David L. Smith in the above-captioned case and in the
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parallel criminal action, United States of America v. Timothy M. MeGinn and David L. Smith,
1:12-cr-028 (DNII).

2. I submit this Declaration in support of David L. Smith’s Motion to Modify the
Asset Freeze to Permit the Release of the Irrevocable Life Insurance Trust.'

3. For the purposes of this Declaration, I repeat and reallege the statements
previously provided in my February 10, 2012 Declaration and my March 2, 2012 Supplemental
Declaration and incorporate them herein, See Dkt. Nos. 440-3, 446-2,

4, This Court’s April 4, 2012 Memorandum & Order granted in part Mr, Smith’s
prior motion for the release of attorneys’ fees, permitting $181,000 from his 401-k account and
$8,135 from his IRA to be released.

5. Due to the substantial tax withholdings related to liquidating $181,000 from Mr.
Smith’s 401-k, it is estimated that the true value of both assets amounts to $120,000 or less,

6. A joint conference was held on April 17, 2012 where the releasability of the
insurance trust was discussed between parties. The details surrounding the creation and current
status of the insurance trust are set forth in more detail in the Declaration of David L. Smith
dated April 25, 2012.

7. The estimated cash surrender value of the insurance trust, after borrowing costs, is
$161,000. Although not an asset of Mr. Smith, its existence was previously disclosed to the SEC
and identified as Hem No. 76 on the privilege log submitted to this Court. Additionally, Lynn
Smith identified the insurance frust as an asset in her privilege log to this Court. Because
privilege was asserted, the Court reviewed the documents related to the insurance trust in camera

and found that the life insurance trust “contain[s] no indication that [it was] made in furtherance

I The Motion does not waive David L. Smith’s right to seck a modification for release for attorneys’ fees related to
his civil case. Currently, the civil proceedings are stayed until Mr. Smith’s criminal proceedings are complete.

2
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of any crime or fraud”, and denied the SEC’s motion to obtain the production of these documents
accordingly. See Dkt, No. 424, p. 23.

8. Dreyer Boyajian LLP will be unable to continue to represent Mi. Smith in his
criminal case for the estimated $120,000 that is expected to come from the 401-k account and
IRA. Unless the cash surrender value of the insurance trust is ultimately released to our firm, we
have informed Mr. Smith that we will need to withdraw from representation.”

9. Should the Court allow the funds from the insurance trust be available for the
named beneficiary, Lynn Smith, to apply to the to-be-appointed trustee, Dreyer Boyajian LLP
will request that all released funds be deposited to an escrow account. To the extent that such
funds exceed $250,000, we agree to spend the excess funds on costs related to expert witnesses
and living expenses for the criminal trial in Utica, which will likely be in excess of one month in
duration.

10. It is respectfully requested that the Court grant relief sought in this Motion.

Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is true

and correct.

Executed on: April 26, 2012 /
[/(J Jﬁv ) PN

WILLIAM J. DREYER

? Hon. Randolph F. Treece granted the attorneys Dreyer and Jones’ application to appear at arraignment for that
limited purpose pending resolution of the issues herein.



