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Plaintiff Securities and Exchange Commission (the “SEC”) submits this Memorandum of 

Law in opposition to the motions by defendants Timothy M. McGinn (“McGinn”) and David L. 

Smith (“Smith”) to release assets from the asset freeze to pay for their attorneys’ fees and costs.   

PRELIMINARY STATEMENT 

 The motions by defendants Smith and McGinn for relief from the asset freeze so that they 

can advance fees to their counsel in a parallel criminal proceeding should be denied.  In this 

action, the SEC has alleged a massive securities fraud.  Investor losses approximate $130 

million.  The Court froze the defendants’ assets to protect defrauded investors in the event of a 

final judgment in favor of the SEC.  The court already has found that the “record to date 

demonstrates that the total amount of investors’ funds obtained through fraud by defendants 

dwarfs the value of the assets frozen by the SEC for the benefit of such investors.”  (Dkt. No. 

277 (MDO, dated Feb. 2, 2011, denying motion by Iseman Cunningham for fees), at 4-5). 

The defendants’ motions should also be denied because they do not show that, without 

access to the frozen funds, they would be unable to retain counsel of their choice.  In addition, 

the frozen funds that the defendants seek to have released from the asset freeze are tainted by the 

fraud.  Finally, the SEC and the Court cannot make a determination now whether the defendants’ 

requests for fees and costs are reasonable.  If the Court concludes that additional evidence is 

necessary to determine whether a particular asset is tainted by the fraud, the SEC requests that 

the Court hold an evidentiary hearing before releasing any funds from the asset freeze. 
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STATEMENT OF FACTS 

Procedural History 

 On April 20, 2010, the SEC commenced this action alleging that defendants McGinn and 

Smith, and entities they controlled, engaged in a wide-ranging securities fraud.  On the same day, 

the Court entered a temporary restraining order freezing the defendants’ assets and appointing a 

receiver over the corporate assets.  (Dkt. No. 5.)  Investor losses approximate $130 million.  See 

Declaration of Kerri L. Palen, dated Feb. 24, 2012 (“Palen Decl.”) at ¶ 3.  The amount owed to 

investors is substantially higher than the funds that have been frozen or are in the receivership.  

See Dkt. No. 425 (Second Report of Receiver, filed November 16, 2011, noting that receivership 

bank accounts had an aggregate balance of $8,197,217.11 as of November 4, 2011.) 

On July 7, 2010, after a three-day evidentiary hearing, the Court granted the SEC’s 

motion for a preliminary injunction continuing the asset freeze over the assets of defendants 

Smith and McGinn, finding that the SEC had demonstrated a substantial likelihood of success on 

the merits of its claims against the defendants.  (Dkt. No. 86, at 30-31.)  The Court also 

continued the asset freeze over a stock account in the name of David Smith’s wife, Lynn Smith 

(the “Stock Account”).  In its decision, the Court found that the Stock Account had received ill-

gotten gains to which Lynn Smith (as a relief defendant) had no right.  (Id. at 31-33.)  The Court 

further stated that because the fraudulent payments were “commingled with potentially 

legitimate funds, separating the legitimately held funds in the Stock Account and the checking 

account from the fraudulently obtained funds would be nearly impossible.”  (Id. at 32.)   The 

Court also found in the alternative that the freeze over the Stock Account should be continued 

under a theory of joint ownership because “David Smith enjoyed unfettered control over the 

[Stock Account].” (Id. at 9, 34-36.)  In the July 7 decision, the Court denied the SEC’s motion 
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for a preliminary injunction as to a trust created by David and Lynn Smith (the “Trust”).  The 

Court later refroze the Trust’s assets on the SEC’s motion for reconsideration.  (Dkt. No. 194.)  

The Second Circuit affirmed the Court’s decision.  Smith v. SEC, 432 Fed. App’x 10 (2d Cir. 

Aug. 8, 2011). 

 There has been extensive motion practice in this action, including three appeals to the 

Second Circuit Court of Appeals.  Discovery was completed on December 16, 2011.  During 

discovery, the SEC took the depositions of 23 witnesses, including Smith and McGinn, who both 

appeared for their depositions and testified.  On January 26, 2012, Smith and McGinn were 

charged in a 30-count Indictment with conspiracy, mail fraud, wire fraud, securities fraud, and 

filing false tax returns. 

Alleged Grounds for Relief from the Asset Freeze 

 Defendants Smith and McGinn now for the first time seek relief from the asset freeze.  

They both claim, with no supporting documentation apart from their own statements, that 

without relief from the asset freeze in this action they will be unable to pay their attorneys’ fees 

in the criminal action.  They each seek release of personal assets that they claim are not tainted 

by the fraud.  Neither Smith nor McGinn seek release of any receivership assets. 

Smith.  Smith declares that he currently has “no source of income or unrestrained assets.”  

(Dkt. No. 440-2 at ¶ 5.)  He seeks a release from the asset freeze of $300,000 to pay his 

attorneys.  (Dkt. No. 440-1 at 3.)  In his accompanying memorandum of law, Smith states that he 

seeks to release $300,000 from the “Smith family assets” and that “[a]mong the assets Mr. Smith 

is asking this Court to consider releasing are Lynn Smith’s stock account [the Stock Account] or 

liquid cash assets used by the receiver.”  (Id.)  Smith defines the “Smith family assets” in 

paragraph 7 of his declaration to include the Stock Account, the Trust’s assets, his and Lynn 
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Smith’s retirement accounts, the Vero Beach property, the Saratoga Springs residence, a life 

insurance policy for Lynn Smith and a life insurance trust, for which Lynn Smith is the 

beneficiary.  Smith also includes a letter dated February 9, 2012, signed by his wife’s attorney, 

stating that she approves the use of $300,000 of her funds related to the Stock Account’s 

investment in Pine Street Capital for Smith’s defense.  (Dkt. No. 440-2, Ex. A.) 

McGinn.  McGinn declares that his only sources of income are the income from his self-

employment as a sales representative for a company identified as Total Merchant Services, his 

social security benefits, and his wife’s unemployment benefits which total $5,051 per month.  He 

claims that his living expenses are $4,500, which leaves only $551 per month to pay attorneys’ 

fees and costs.  (Dkt. No. 439-2, at ¶¶ 5-9.)  He seeks the release of 10 specific assets, including 

real and personal property, a bank account and a retirement account, that he estimates have a 

total likely value of $128,330.  (Id. at Schedule A.)  McGinn has not submitted any 

documentation apart from his declaration to support his assertions.   

ARGUMENT 

The purpose of an asset freeze is to facilitate enforcement of any disgorgement remedy 

ordered upon a finding that defendants violated the securities laws.  See, e.g., SEC v. Infinity 

Group Co., 212 F.3d 180, 197 (3d Cir. 2000) (“A freeze of assets is designed to preserve the 

status quo by preventing the dissipation and diversion of assets.”) (citation omitted).  The court 

has broad authority in civil enforcement actions brought by the SEC to fashion appropriate relief 

and take actions necessary to protect defrauded investors.  See SEC v. Unifund SAL, 910 F.2d 

1028, 1041 (2d Cir. 1990); SEC v. Manor Nursing Centers, Inc., 458 F.2d 1082, 1103 (2d Cir. 

1972).  The court must balance the interests of investors in preserving the assets for possible later 

restitution with the interests of the parties seeking release from the freeze.  See Dkt. No. 277, at 

3-4 (denying request by Iseman Cunningham for payment from frozen Trust assets); Manor 
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Nursing Centers, 458 F.2d at 1106 (“the disadvantages and possible deleterious effect of a freeze 

must be weighed against the considerations indicating the need for such relief”). 

Courts that have considered requests for relief from asset freezes imposed in SEC actions 

in order to pay attorney fees in parallel criminal cases have paid particular attention to a 

defendant’s Fifth and Sixth Amendment rights.  These courts, however, have made clear that a 

defendant has no right to use funds tainted by the fraud to pay legal bills.  See, e.g., SEC v. 

Cherif, 933 F.2d 403, 417 (7th Cir. 1991) (“A criminal defendant has ‘no Sixth Amendment right 

to spend another person’s money for services rendered by an attorney.’”) (quoting Caplin & 

Drysdale, Chartered v. US, 491 U.S. 617, 626 (1989)); SEC v. FTC Capital Markets, Inc., No. 

09 Civ. 4755, 2010 WL 2652405, at * 9 (S.D.N.Y. June 30, 2010); SEC v. Credit Bancorp, Ltd., 

No. 99 Civ. 11395, 2010 WL 768944, at *3 (S.D.N.Y. Mar. 8, 2010); SEC v. Lauer, No. 03-

80612-Civ., 2009 WL 812719, at * 1 (S.D. Fla. Mar. 26, 2009); SEC v. Cobalt Multifamily 

Investors, I LLC, No. 06 Civ. 2360, 2007 WL 1040309, at *3 (S.D.N.Y. Apr. 2, 2007); SEC v. 

Coates, No. 94 Civ. 5361, 1994 WL 455558, at *3 (S.D.N.Y. Aug. 23, 1994).  

To obtain relief, a defendant must initially show that without access to the frozen funds, 

his Sixth Amendment rights would be violated because he would be unable to obtain the counsel 

of his choice.  Dkt. No. 440-1 at 2; Dkt. No. 439-1, at 3 (citing SEC v. Sekhri, No. 98 Civ. 2320, 

2000 WL 1036295, at *1-2 (S.D.N.Y. July 26, 2000) (denying request to release fees to pay 

counsel); FTC Capital Markets, 2010 WL 2652405, at *7; and Coates, 1994 WL 455558, at *3)).   

Upon such a showing, the court then considers whether there is probable cause that the funds 

sought to be released are tainted by the fraud.  See, e.g., Credit Bancorp, 2010 WL 768944, at 

*4; Coates, 1994 WL 455558, at * 3.  Finally, even where a Sixth Amendment right to use 

frozen funds has been established, the court may limit the release if the amount requested is 
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unreasonable or excessive.  See, e.g., S.E.C. v. Petters, No. 09-1750, 2009 WL 3379954, at *3 

(D. Minn. Oct. 20, 2009) (refusing to allow the full amount of fees and expenses requested 

because the amounts were excessive); FTC Capital Markets, 2010 WL 2652405, at *9.   

Smith’s and McGinn’s motions fail at every step: they do not make a showing of need; 

the funds requested to be released from the asset freeze are tainted; and McGinn and Smith have 

presented no evidence as to the reasonableness of the fees and costs they request.  Their motions 

for access to the frozen funds should be denied. 

I. Neither Smith Nor McGinn Have Shown That The  
Release of Funds Is Necessary to Pay Their Legal Fees 

Smith.  Smith declares that he “currently has no sources of income or unrestrained 

assets.”  Dkt. No. 440-2 (Smith Decl., at ¶ 5).  But Smith fails to mention the $600,000 that his 

wife received in July 2010 on the sale of the property on Sacandaga Lake.  See, e.g., Dkt. 303 

(Lynn Smith Memorandum of Law in Opposition to Motion for Sanctions, at 16 (noting sale to 

of Sacandaga Lake property to Trust for $600,000)).  He also fails to mention that he and his 

wife recently received $14,000 for the rent of their property in Saratoga Springs.  See 

Declaration of David Stoelting, dated Feb. 24, 2012 (“Stoelting Decl.”), at ¶ 2, and Ex. A.  

Further, Smith provides no evidence of any attempt to seek employment at any time during the 

almost two years that the asset freeze has been in place.   

Moreover, despite the freeze and despite their failure to obtain employment, the Smiths 

have continued to maintain their Saratoga Springs household for nearly two years.  In addition, 

they have been able to pay certain of their bills and to make expenditures.  For example, in the 

summer of 2011, they spent over $3,300 on an engagement dinner at the Saratoga National Golf 

Club.  Stoelting Decl. at ¶ 3.  Given their failure to disclose their sources of income, Smith’s 

blanket declaration of inability to pay legal fees is insufficient.   See, e.g., Cobalt Multifamily 
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Investors, 2007 WL 1040309, at *3 (requiring a “competent showing of need”). Cf. Petters, 2009 

WL 3379954, at * 2 (finding showing of need where defendant was incarcerated and relief-

defendant wife presented evidence that she had been seeking employment without success and 

rental income she received on property was insufficient).  

McGinn. McGinn’s assertions in his declaration regarding his sources of income and 

expenses are not supported by any documentation.  Moreover, some facts appear to contradict 

the statements in his declaration.  For example, he declares that he lives in Florida and that one 

of the expenses he is seeking to pay from frozen funds is travel from his home in Florida to New 

York to attend court.  McGinn Decl. ¶¶ 1, 8.  At her deposition on November 28, 2011, however, 

McGinn’s wife, Nancy, testified that she and McGinn are renting a townhouse in Waterford, 

New York, and that they are both living there.  Stoelting Decl. Ex B (Deposition of Nancy 

McGinn (“N. McGinn Dep.”), at 62, 79-80).  In addition, McGinn declares that Nancy receives 

$375 per month in unemployment benefits.  McGinn Decl. ¶ 7.  Nancy testified at her deposition, 

however, that she was employed for at least part of the year as an innkeeper.  Stoelting Decl. Ex. 

B (N. McGinn Dep., at 14, 60-61).  In addition, McGinn’s credibility is in question because he 

already has been found in contempt of court in this action.  Dkt. No. 207 (MDO, dated Dec. 1, 

2010, finding McGinn in contempt).  Because McGinn has not provided documentation to 

support the sources of his income and his expenses, there is evidence that appears to contradict 

some of his declarations, and his credibility is in question, he has not adequately established a 

need for frozen funds.   

As such, the court should deny Smith’s and McGinn’s requests for relief from the asset 

freeze. 
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II. The Assets Smith and McGinn Seek To Have  
Released Are Tainted by the Fraud 

Smith.  All of the assets listed as “Smith family assets” in Smith’s declaration are tainted 

by the fraud: 

The Stock Account1 

The Court has heard extensive evidence regarding the Stock Account.  After a three-day 

hearing with numerous witnesses and exhibits, the Court made the following relevant findings 

regarding the Stock Account: (1) Smith used the Stock Account to make numerous short-term 

loans to MS & Co. related entities, all of which were repaid from MS & Co. related accounts 

(MDO I, at 10); (2) the Stock Account received funds that were derived from fraudulently 

obtained investments (Id. at 31); and (3) the ill-gotten gains were commingled with potentially 

legitimate funds such that  separating the funds would be nearly impossible (Id.).  Based on the 

evidence already presented and the findings the Court has made, the Court should conclude that 

there is sufficient evidence that the Stock Account is tainted by the fraud.  See Lauer, 2009 WL 

812719, at *4. 

In Lauer, for example, the defendant requested a release of funds that he claimed to have 

acquired before the fraud began.  2009 WL 812719, at *1-2.  The district court concluded that 

the requested funds were tainted by the fraud and that it was “‘unnecessary to attempt to 

segregate in some manner the tainted funds from the commingled account . . . The presence of 

some tainted funds . . . is sufficient to taint [all].’” Id. at *4 (quoting US v. Garcia, 37 F.3d 1359, 

1365 (9th Cir. 1994) (ellipses in original)).  The court continued that “[b]ecause money is 

                                                 
1  Smith’s motion contains a letter from counsel for Lynn Smith consenting to the use of up 
to $300,000 of her funds from the cash held by the Receiver that relates to the Stock Account’s 
investment in Pine Street Capital.  The funds used to purchase the Pine Street investment were 
from the Stock Account and, as discussed in this section, the entire Stock Account is tainted by 
the fraud. 
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fungible, the government must prove only that the tainted proceeds were commingled with other 

funds,” and that “[w]hen money is commingled, the ‘illicitly-acquired funds and the legitimately-

acquired funds . . . cannot be distinguished from each other. . . ’”  Id. at *5 (quoting US v. Ward, 

197 F.3d 1076, 1083 (11th Cir. 1999) and US v. Moore, 27 F.3d 969, 976-77 (4th Cir. 1994)). 

Like the account in question in Lauer, the Court here has concluded that the Stock 

Account received tainted funds and that such funds were commingled with potentially-legitimate 

funds.  Accordingly, the Stock Account is tainted by the fraud and funds should not be released 

from the Stock Account to pay Smith’s attorneys’ fees and costs. 

The Real Property 

Smith lists three pieces of real property in his list of “Smith family assets:” the Sacandaga 

Lake property (now owned by the Trust), the Vero Beach property and the Saratoga Springs 

property.  Even though these properties were purchased prior to the time period of the fraud, 

there is evidence that the mortgage payments, taxes and other upkeep for the properties was paid 

for with proceeds of the fraud.  For example, the mortgage payments for both the Vero Beach 

property ($6,188 per month) and Saratoga Springs property ($4,667 per month) were generally 

paid each month from a Smith account that received many fraudulently obtained funds.  Palen 

Decl. at ¶¶ 4-5.  Similarly, payments for taxes due on these properties and on the Sacandaga 

Lake property were also paid from this account.  Id.    Funds from this Smith account also were 

used to pay a total of over $18,000 in 2007 for a deck that presumably relates to one of these 

properties.  Id. 

In Lauer, the district court found that a condominium purchased prior to the fraud was 

tainted because tainted funds were used to maintain ownership, use and benefit of the property.  

Lauer, 2009 WL 812719, at * 3 (“[W]hen tainted funds are used to pay costs associated with 
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maintaining ownership of the property, the property itself and its proceeds are tainted by the 

fraud.”).  Similarly, here, tainted funds were used to maintain ownership, use and benefit of the 

properties and therefore, the asset freeze should not be lifted so as to allow payments from any 

sale of these properties to pay Smith’s attorneys’ fees and costs.  (The SEC would support the 

sale of these properties where the equity, if any, from a sale would be held by the Receiver.) 

The Trust 

The Trust assets are also tainted by fraud.  The Second Amended Complaint alleges that 

in August 2004, when the Charter One stock worth more than $4 million was transferred to the 

Trust, the Smiths had intent to hinder, defraud or delay present or future creditors.  See Second 

Am. Compl. ¶¶ 144-175, 206-211 (Dkt. No. 334) (fraudulent conveyance claim).   

Among other evidence of their fraudulent intent at the time of the transfer, the Smiths 

created the Trust about one year after the launch of the first fraudulent offering, and they knew or 

should have known that these offerings would be unable to meet their obligations to investors.  

In addition, David and Lynn Smith were named as defendants in a securities fraud lawsuit filed 

in 2003 and settled in 2004 with a payment of $200,000 to the plaintiff.  Smith’s handwritten 

notes from several years before the transfer demonstrate his knowledge that his fraudulent 

securities practices had caused him to be “overwhelmed by the thought of financial losses.”  Dkt. 

No. 103-1, at 7-10.  The actions of the Smiths and their agents in concealing the Annuity 

Agreement in this action further demonstrates that the Trust was created as a vehicle to hinder, 

defraud or delay creditors.  Accordingly, the asset freeze should not be lifted to allow payments 

of Smith’s counsel in the parallel criminal proceeding from the Trust’s assets.2 

                                                 
2  Moreover, unlike Lynn Smith, the Trustee for the Trust, Geoffrey Smith, does not purport 
grant authority to use Trust assets to pay for Smith’s legal fees in the criminal proceeding.  The 
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Smith’s 401(k) and IRA accounts 

Smith’s 401(k) was funded by payments to Smith from MS & Co., and from MS & Co. 

directly through its matching program.3  Many of these payments were made during the period of 

the fraud.  For example, Smith’s W-2s for the years 2004 to 2010 show a total of $115,000 being 

deposited into his 401(k) account.  Palen Decl. Ex. 1.   Other records show $14,000 in 

contributions from MS & Co. during that time.  Id.  These funds were commingled with 

untainted funds and the account appreciated over time.  It would be difficult to untangle the 

untainted and tainted funds and, therefore, the court should find the entire 401(k) account tainted 

by the fraud.  See Lauer, 2009 WL 812719, at * 4-5. 

Similarly, Smith’s IRA account is tainted by the fraud.  As of January 1, 2004, which is 

the earliest statement currently in the SEC’s possession for Smith’s IRA account, the account 

only held $4,419.  Palen Decl.  Ex.2.  During the period from 2004 to 2010, Smith contributed 

$18,000 to the account, and the account appreciated.  Id.  These contributions came from the 

Stock Account and the 2007 contribution came from Smith’s M&T Bank account shortly after a 

large transfer to him from TDM Cable Funding, LLC.  Id.  Like the 401(k) account, it would be 

difficult to untangle the untainted and tainted funds and, therefore, the court should find the 

entire account tainted by the fraud.4 

                                                                                                                                                             
absence of a letter, or any mention in the Trust’s motion and accompanying papers, suggests that 
the Trustee opposes use of the Trust funds to pay for Smith’s legal fees. 
3  The Court already has denied Smith’s motion for a release of the 401(k) assets, finding 
that the money in that account “will be important in either facilitating repayment [to investors] or 
determining whether [Smith] has an ability to pay the amount ordered disgorged.”  Dkt. No. 221, 
at 5. 

4  Smith also includes the cash value of two life insurance policies in his list of the “Smith 
Family Assets.”  Smith submits no information to support any claim that these assets are 
untainted by the fraud.  At this time, there is not sufficient information to determine whether 
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McGinn.  McGinn seeks to release from the asset freeze ten specific items, which are 

listed in Schedule A to his declaration.  Dkt. No. 439-2 (Schedule A).  For the assets listed in 

numbers 1 through 6, there is insufficient information to determine whether they are tainted by 

the fraud.  McGinn offers no evidence to support his assertions, and his credibility is in question.  

The SEC requests an evidentiary hearing with respect to these items, and any other items for 

which the Court determines there is insufficient evidence to find that they are tainted by the fraud 

(as discussed in Section IV, below).  McGinn’s retirement account (number 10 on Schedule A) 

appears to have been funded prior to 2003 and, therefore, does not appear to be tainted by the 

fraud. 

Boca Raton Property and Furniture (Numbers 7 and 8 on Schedule A) 

Like Smith’s real property discussed above, the mortgage and upkeep of McGinn’s Boca 

Raton property was paid for with proceeds of the fraud.  For example, McGinn’s mortgage for 

the Boca Raton property ($3,539 per month), maintenance and taxes were generally paid from 

two McGinn accounts that received the proceeds of the fraud.  Palen Decl. ¶¶ 6-7.  McGinn also 

wrote a check from one of these accounts for over $20,000 to “Furniture Land South” shortly 

after the Boca Raton property was purchased.  In general, these accounts appear to have paid all 

of McGinn’s living expenses (that were not otherwise being paid directly by a McGinn Smith 

entity), including credit card payments, during the period of the fraud.  Id. 

                                                                                                                                                             
these policies are tainted by the fraud and the SEC, therefore, requests an evidentiary hearing 
with respect to these items. 

In addition, Smith includes Lynn Smith’s IRA account in his description of the “Smith 
family assets.”  To the extent that Smith is seeking to use funds from this account to pay his 
attorney fees, the account should not be released from the freeze because the account is tainted 
by the fraud.  The money Lynn Smith used to fund the account came primarily from the Stock 
Account during the period of the fraud, and the 2007 transfer came from Smith’s M&T Bank 
account shortly after a transfer to that account from TDM Cable Funding, LLC.  Palen Decl. Ex. 
3. 
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Moreover, the Boca Raton property likely has no equity.  See Dkt. No. 221 (denying 

release of funds for upkeep of this property).  The SEC would support a sale of the Boca Raton 

property. 

M&T Bank Account (Number 9 on Schedule A) 

The funds in this account are tainted by the fraud.  On April 8, 2010 (less than two weeks 

before the SEC filed this action), this account received $50,000 from MS Funding, LLC and 

$7,618 from MS & Co. for a total of $57,617.  Of that total, approximately $9,400 remained at 

the time the asset freeze was imposed on April 20, 2010.  Palen Decl. Ex. 4.   

III. There Has Been No Showing that the  
Requested Fees and Costs are Reasonable 

 Smith and McGinn each ask for funds to be released for to pay for fees and costs not yet 

incurred.  The simple, generalized statements made by counsel for McGinn and Smith about the 

complexity of the case are insufficient to show the reasonableness of the requested fees.   To 

determine the reasonableness of fees, a court looks to a reasonable rate for an attorney in the 

district multiplied by the hours reasonably expended.  See Dkt. No. 342, at 41-46 (reviewing the 

SEC’s request for fees and determining a reasonable fee).  The SEC and the Court cannot make 

such a determination without any record of the fees incurred.  Thus, to the extent that the Court 

finds a release of funds appropriate, the SEC requests that it and the Court have an opportunity to 

review the fees and costs incurred to ensure that only those fees and costs deemed reasonable are 

allowed.  See, e.g., Petters, 2009 WL 3379954, at *3 (denying request for full amount of fees and 

expenses requested because amounts requested were excessive); FTC Capital Markets, 2010 WL 

2652405, at *9 (denying release of full amount of fees requested where attorney performed 

minimal work); see also Sekhri, 2000 WL 1036295, at *2 (denying request for additional fees 
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because amounts already paid from unfrozen funds “did not appear to [the] Court to require 

augmentation”).   

IV. The Court Should Order An Evidentiary Hearing  
If The Court Determines That There Is Insufficient  
Evidence That Particular Assets Are Tainted By the Fraud 

As discussed above, there is sufficient evidence that most of the assets Smith and 

McGinn seek to have released from the asset freeze are tainted by the fraud.  There are a few 

assets for which there is currently insufficient evidence to determine whether they are tainted by 

the fraud (including the cash value of Smith’s life insurance policies and the items listed as 

numbers 1 to 6 on McGinn’s Schedule A).  For these assets, and any others for which the Court 

determines that there is insufficient evidence of taint, the SEC requests an evidentiary hearing.  

See, e.g., Lauer, 2009 WL 812719, at *1 (finding assets tainted by fraud after briefing and 

evidentiary hearing); Coates, 1994 WL 455558, at *3 (ordering evidentiary hearing). 

If an evidentiary hearing is ordered, the SEC requests limited discovery regarding the 

assets that will be the subject of the hearing. 
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CONCLUSION 

 For the reasons set forth above, the Court should deny the requests by defendants 

McGinn and Smith to release certain assets from the asset freeze to pay attorneys’ fees and costs. 

Dated:  New York, New York 
  February 24, 2012      

      Respectfully submitted, 
 
 
      s/ Lara Shalov Mehraban 

Attorney Bar Number: 516339 
Attorney for Plaintiff 
Securities and Exchange Commission 
3 World Financial Center, Room 400 
New York, NY 10281 
Telephone: (212) 336-0591 
Fax: (212) 336-1348 
E-mail: mehrabanl@sec.gov 
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