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Plaintiff Securities and Exchange Commission respectfully submits this memorandum of
law in opposition to the motion of Geoffrey R. Smith, trustee of the David L. and Lynn A. Smith
Irrevocable Trust U/A 8/04/04 (the “Trust™), to allow reimbursement and payment of various
fees and expenses from the frozen assets of the Trust.

PRELIMINARY STATEMENT

The Trust’s motion repeats arguments that have already been considered and rejected by
this Court. One year ago, a law firm representing the Trust moved to unfreeze Trust assets to
pay legal fees incurred in this matter. The Court denied that motion because depleting the
Trust’s assets is contrary to the interests of the victims of the fraud, and that rationale remains
compelling today. See Mem. Decision and Order filed February 11, 2011 (*2/11/2011 MDQO”),
Dkt. 277. Discovery, moreover, has uncovered additional evidence of misconduct by persons
associated with the Trust, even beyond the already established facts showing intentional
concealment of a critical document and false declarations. Dkt. 342. As a result, the equities do
not support an exercise of discretion in favor of the Trust. For any of the following reasons, the
Trust’s motion should be denied in its entirety.

First, this Court, which has found a likelihood of success on the merits on the SEC’s
claims against the defendants, froze the Trust’s assets to preserve assets for the benefit of
defrauded investors. The total amount of frozen funds, however, is at least $100 million less
than the amount owed to investors as a result of the defendants’ fraudulent scheme. The
payment of attorneys’ fees from Trust assets, therefore, would deplete the amount available to
investors and not be in the interests of these victims.

Second, the Trust and its representatives have unclean hands. The Court is well aware of
the lies told by Lynn Smith, Jill Dunn (the Trust’s former lawyer), and David Wojeski (the

former Trustee) in their efforts to conceal the Annuity Agreement. Discovery, however, has

1
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revealed evidence of even more misconduct. In particular, David Smith testified in his
deposition that he discussed the Annuity Agreement with John D’Aleo, a consultant retained by
James Featherstonhaugh and Jill Dunn and who testified at the preliminary injunction hearing,
and possibly others, as early as April 2010, and Geoffrey Smith admitted in his deposition to
misrepresenting in his October 2010 declaration the date that he first learned of the Annuity
Agreement.

Third, the Trust’s request to reimburse David and Lynn Smith for funds they spent on
Trust assets (primarily relating to the Sacandaga Lake property) should be denied. Those
expenses were already paid from Trust assets that were procured through Lynn Smith’s
misconduct. Reimbursement from Trust assets would amount to double payment. David and
Lynn Smith, moreover, used the Lake property as a second home during 2011. They received a
benefit from the Lake house and therefore should be expected to pay toward its expenses.

Finally, the request for payment of additional Trust expenses and to grant Geoffrey Smith
authority to make decisions regarding Trust investments should be denied. The Receiver, who
has ably managed various and diverse in this case, should be given discretion to make decisions
regarding payment of Trust expenses.

STATEMENT OF FACTS

The Trust

The Trust was originally funded in August 2004 with over $4 million of Charter One
stock contributed by David and Lynn Smith. See Memorandum-Decision and Order filed July
20, 2011 (“MDO 1V”), Dkt. No. 342, 798 F.Supp.2d 412, 417. Prior to the creation of the Trust,
the Charter One stock had been made available to further McGinn and Smith’s business interests

by being loaned out to serve as collateral for the IASG public offering. Dkt. No. 103-1, at 7
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(Plaintiff’s Memorandum of Law in Support of Application for Order to Show Cause and
Emergency Relief); Dkt. 103-2, at 11 45-50 (Declaration of David Stoelting, dated August 3,
2010, in Support of Motion). Both David and Lynn Smith contributed to the purchase of the
Charter One stock in 1992. See Declaration of Joshua M. Newville submitted herewith
(“Newuville Decl.”) Ex. 2 at 326-331.

Although the Trust purported to be created for the purpose of benefitting the Smiths’ two
adult children, its real purpose was to conceal assets of David and Lynn Smith. At the time the
Trust was created, the Smiths and Thomas Urbelis, as Trustee, entered into a private annuity
agreement effective August 31, 2004. Dkt. No. 103-3 (“Annuity Agreement”). MDO 1V, 798
F.Supp.2d at 418. The Annuity Agreement gave the Smiths a right to annuity payments of
$489,932 per year beginning in 2015 designed to repay them, with interest, the funds they had
transferred to the Trust. Id.

The Trust’s brokerage account, which contained more than $4 million, was frozen when
this action commenced on April 20, 2010, and the Trust intervened in an effort to unfreeze this
account. Throughout expedited discovery in May and June 2010, and the 3-day evidentiary
hearing held June 8, 9 and 10, 2010, the Trust’s attorneys, representatives and Lynn Smith never
disclosed the existence of the Annuity Agreement and they maintained that the Trust was created
solely to benefit Geoffrey and Lauren.

On July 7, 2010, the Court granted the SEC’s preliminary injunction motion but denied
the freeze over the Trust assets because of a lack of evidence that David Smith was the beneficial
owner of the Trust. MDO filed July 7, 2010 (“MDO I”), Dkt. No. 86 at 42, 752 F.Supp.2d 194,
at 217-220. In the weeks after the court’s ruling, a total of $944,848 was transferred out of the

Trust’s brokerage account. See Trust Accounting, Dkt. 142-2 at 4; Dunn e-mail, Dkt. 261-6 at 8.
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Of this amount, $600,000 plus closing costs was distributed to Lynn Smith in connection with
the sale of the Great Sacandaga Lake property to the Trust, $101,096 was disbursed to the
Trust’s attorney Jill Dunn as attorney’s fees and costs, and $8,098.50 was disbursed as fees to
then-trustee David Wojeski. 1d.; see also MDO 1V, 798 F.Supp.2d at 437.

Lynn Smith claims that “the bulk of the proceeds from [the $600,000 lake property] sale
went to pay for legal expenses.” See Lynn Smith Decl., Dkt. 247-1 at 4, 114. According to the
Trust’s counsel, as of September 30, 2010 Lynn Smith paid $115,000 to Featherstonhaugh,
Wiley & Clyne LLP (“FWC”) for legal representation, disbursements and expenses. Dkt. 146-2
at 3, 15.

The Court Re-Freezes the Trust’s Assets

On July 27, 2010, the SEC was first provided with a copy of the Annuity Agreement by
Thomas Urbelis, the former trustee. MDO 1V, 798 F.Supp.2d at 420. On August 3, 2010, the
SEC filed a motion for an order, inter alia, that the Court reconsider the asset freeze with respect
to the Trust based on the newly-discovered Annuity Agreement. Dkt. 103. This relief was
granted on a temporary basis. Dkt. 104. On November 22, 2010, following an evidentiary
hearing in which counsel for the SEC and the Trust testified, the Court granted the SEC’s motion
for reconsideration and re-imposed the asset freeze over the Trust, finding that there was a
substantial likelihood that David Smith possessed a substantial equitable and beneficial interest
in the Trust through the Annuity Agreement. See Mem.-Decision & Order filed November 22,
2010 (“MDO 11”), Dkt. 194, 752 F.Supp.2d 220. The Court also granted the SEC leave to file
for sanctions against persons associated with the Trust.

On August 8, 2011, the Second Circuit Court of Appeals issued an opinion affirming the

Court’s decision to freeze the Trust. Smithv. S.E.C., 432 F. App’x 10, 2011 WL 3438315 (2d
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Cir. Aug. 8, 2011). The Court of Appeals ruled that David Smith was correctly viewed as the
“equitable owner” of the Trust’s assets and that the veil between David Smith and the Trust
could be “pierced” because of his “complete domination.” Id.

Sanctions against Lynn Smith, Dunn and Wojeski

On July 20, 2011, the Court issued MDO IV which, inter alia, imposed sanctions on
defendant Lynn Smith, Trust attorney Jill Dunn, and former trustee David Wojeski. Dkt. 342.
The Court found that Lynn Smith acted with subjective bad faith in failing to disclose the
existence of the Annuity Agreement in her Statement of Assets filed with the Court (Dkt. 19),
her affidavit (Dkt. 34), and in her testimony at her deposition and at the evidentiary hearing. See
MDO 1V, 798 F.Supp.2d at 426. The Court held that Dunn and Wojeski had acted with
subjective bad faith in knowingly submitting declarations to the Court which falsely asserted
they were not aware of the Annuity Agreement until after the SEC discovered it on July 27,
2010. Id. at 430, 433.

Accordingly, the Court ordered Lynn Smith to repay $944,848 to the Receiver on behalf
of the Trust because the funds would not have been disbursed but for Lynn Smith’s fraud on the
Court. MDO 1V, 798 F.Supp.2d at 437-438, 442. The Court also ordered Lynn Smith to
reimburse the SEC $51,232 for attorney’s fees and costs, publicly admonished both Dunn and
Wojeski, and ordered them to repay the Trust the $5,355 and $13,834, respectively, that they
received from the Trust after they learned of Lynn Smith’s fraud. 1d. It also ordered that, if
Lynn Smith failed to pay the $944,848 amount to the Receiver by September 1, 2011, the
Receiver would have judgment against her for any unpaid amount and, if she failed to return to
the Receiver by September 1, 2011 the full amount of the $600,000 sale price of the Sacandaga

Lake property plus closing costs, the Receiver could proceed in any manner he deemed
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economically most feasible to maximize the return on the property, including the sale or rental of
the property, or portions thereof, depending on the Receiver’s determination of market
conditions. Id.

Lynn Smith has failed to pay any portion of the $944,848 due to the Receiver, and
because she has not returned the $600,000 property purchase price, the Receiver now has
authority to rent or sell the property. Dunn, Wojeski and Lynn Smith appealed the Court’s July
20, 2011 sanctions order (MDO 1V) to the Second Circuit Court of Appeals. Those appeals are
fully briefed and oral argument is scheduled for March 13, 2012.

Facts Learned During Discovery Show That the
Misconduct Regarding the Trust Was Pervasive

Additional facts have been established during discovery that cast significant doubt upon
the good faith of the Trust and its counsel.

First, David Smith testified that he discussed the annuity at a meeting at FWC’s office in
late April 2010.

As David Smith testified at his deposition, shortly after this action began on April 20,
2010, Smith engaged his long-time friend Featherstonhaugh to “quarterback” the defense.
Newville Decl. Ex. 2 at 376-377. In connection with the representation of Lynn Smith,
Featherstonhaugh retained John D’Aleo, an accountant who he had known personally and
professionally for 20 years. Newville Decl. Ex. 1, PI Tr. at 422-423. Dunn also retained D’Aleo
on behalf of the Trust. 1d. at 445-446. D’Aleo testified in the preliminary injunction hearing on
June 10, 2010, that the Trust was nothing more than a standard irrevocable Trust. Id. at 446.

However, in late April 2010, David Smith discussed the Annuity Agreement during a
meeting in Featherstonhaugh’s office with D’Aleo and possibly with other FWC attorneys, and

Lynn Smith. Newville Decl. Ex. 2 at 378-79, Ex. 3 at 404-406, 40-414. Smith testified that he



Case 1:10-cv-00457-GLS-DRH Document 447 Filed 02/24/12 Page 10 of 21

described and explained the private annuity concept to D’Aleo during that meeting. Newville
Decl. Ex. 3 at 408. Featherstonhaugh was “in and out” of the meeting, and another FWC
attorney and Lynn Smith likely attended. Newville Decl. Ex. 2 at 377, 395; Ex. 3 at 405-06, 410.
At that time, Smith was “describing the private annuity” and was “still referring to it as the
Private Annuity Trust” rather than the irrevocable trust. Newville Decl. Ex. 3 at 408. This
testimony proves that D’ Aleo knew that the Annuity Agreement existed and that the reason no
gift taxes were due was because the stock was sold to the Trust in exchange for an annuity.
Nevertheless, when D’Aleo prepared Lynn Smith’s May 6, 2010 verified Statement of Assets,
her annuity interest in the Trust was omitted. Dkt. 19 at 2.

Second, discovery has shown that Lynn Smith and the Trust repeatedly misrepresented
that Lynn Smith alone funded the 1992 purchase of bank stock that was transferred in 2004 to
the Trust. Newville Decl. Ex. 1 at 311-312, 365-66, Dkt. 34 at 2. In fact, David Smith paid for
a portion of the initial purchase of the bank stock with funds he borrowed from McGinn Smith &
Co. In his deposition, David Smith first denied that he contributed any money to purchase the
original Albank stock. Newville Decl. Ex. 2 at 323. However, when shown documents, he
admitted that funds he borrowed from McGinn Smith & Co. were used to purchase a portion of
the Albank stock later contributed to the Trust. 1d. at 326-331, Newville Decl. Ex. 5, 6, 7 (PX
445, 446, 447). Lynn Smith thus falsely testified at the preliminary injunction hearing that the
Albank stock was purchased solely from her assets (see Newville Decl. Ex. 1 at 311-312, 365-

66), and falsely stated in her declaration that “[i]n approximately April 1992, using assets in my

'1n 1992, David and Lynn Smith purchased 40,000 shares of stock at the initial offering of an Albany-
area bank for $400,000. By August 2004, through bank mergers and acquisitions, the number of shares
had increased to approximately 100,000 and their value to over $4 million. See MDO I at 203-04; MDO
IV, 798 F.Supp.2d at 417.
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stock account, | purchased 40,000 shares of Albank stock”. Dkt. 34 at 2, PIl. Ex. 449. In fact, the
money came from both David and Lynn Smith.

Third, Geoffrey Smith admitted that his declaration filed on October 7, 2010 (Dkt. No.
148) contained a false statement with respect to when he first learned of the Annuity Agreement.
As with the false declarations filed by Dunn and Wojeski, Geoffrey Smith’s October 5, 2010
declaration claimed that he first learned of the Annuity Agreement “in late July, only after the
SEC claims to have discovered the document for the first time.” Dkt. 148 at 2, 15, PX 475.
Geoffrey Smith admitted that this statement was false because he was fully aware of the Annuity
Agreement by July 20 or 21, 2010. Newville Decl. Ex. 10 (G. Smith 12/9/11 Dep.) at 233-234.
Indeed, Geoffrey Smith admitted that he discussed the terms of the Annuity Agreement with
David Smith on July 20 or 21, 2010, and again during a July 22 meeting with David Smith and
Wojeski at which they reviewed and discussed the Annuity Agreement summary that David
Smith provided to Wojeski. Newville Decl. Ex. 10 at 219-225, 231-232. Notwithstanding the
knowledge of the Annuity Agreement by Dunn, Wojeski, Geoffrey Smith and Lynn and David
Smith, the Trust proceeded to close the sale of the Sacandaga Lake property on July 22, further
dissipating the Trust’s liquid assets for the benefit of Lynn Smith. Newville Decl. Ex. 11 at 71-
72; Ex. 12 (PX 461).

Fourth, Geoffrey Smith and Wojeski both filed declarations containing misstatements
regarding the timing of the Trust’s $200,000 distribution for a company created by Geoffrey
Smith called Capacity One Management. Both declarations stated that the Trust’s July 16, 2010
transfer of $200,000 to Geoffrey Smith for Capacity One was made “following execution of a
term sheet with Capacity One Management”. Dkt. 148 at 3, {8; Dkt. 147 at 4, 7. Contrary to

both declarations, however, the term sheet was not executed before the July 16, 2010 transfer.
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Instead, emails produced by Wojeski demonstrate it was not negotiated or executed until mid-
August (see Newville Decl. Ex. 17)% -- only after the SEC filed an Amended Complaint on
August 3, 2010 alleging that the Trust’s disbursements were fraudulent conveyances. Dkt. 100
at 11138, 172.

Whether the term sheet was executed before or after the disbursement was no mere detail.
To the contrary, Geoffrey Smith and Wojeski were motivated to characterize the $200,000
transfer as a legitimate investment rather than a distribution to a beneficiary, because the
consideration given is relevant to the SEC’s fraudulent conveyance claims. See generally, May
9, 2011 MDO on motions to dismiss, 2011 WL 1770472, Dkt. 321 at 22-26, citing N.Y. Debt. &
Cred. Law § 272. These false statements further call into question the good faith of the Trust and
Geoffrey Smith, its current trustee and beneficiary.

Fifth, Lynn Smith’s misconduct in obtaining liquid assets from the Trust has been
magnified by her failure to pay any portion of the $944,848 due to the Receiver or to return the
$600,000 property purchase price. Instead, she and David Smith have used those funds for their
own purposes. Lynn Smith gave $10,000 gifts to each of Geoffrey and Lauren Smith out of the
$600,000 in Trust assets she received. Newville Decl. Ex. 9 at 185-186; Ex. 14 at 86. Despite
the transfer of the Sacandaga Lake property title to the Trust, the Smith family members,

including David and Lynn, continue to use the property as a vacation home. Newville Decl. Ex.

2 Although the Trust produced an undated term sheet purporting to summarize the terms of the investment
(see Decl. Ex. 15 at TR0000361), emails between Geoffrey Smith and Wojeski regarding the term sheet
demonstrate that it was not negotiated until well after the distribution was made on July 16. The initial
draft of the term sheet was emailed by Wojeski to Geoffrey Smith on August 10, and proposed that 12%
interest be paid on additional investments. Decl. Ex. 17, TR0000467-68, third bullet point. Geoffrey
objected to the 12% provision (id. at TR0O000469-472, 477-478), and Wojeski agreed to remove it in the
final version of the term sheet, which was not executed until August 17. Id. at TR0000479-482. It
appears that the unsigned letter dated July 16 purporting to serve as “consideration” for the Trust
investment (Decl. Ex. 16 at TR0000465) was backdated as well -- Geoffrey Smith asked Wojeski for
comments on the letter on August 10. Id. at TR0000466.

9
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9 at 170. David and Lynn Smith spent several weeks living at the Sacandaga Lake property
during the summer of 2011. Id.
The Trust’s Motion
This Court previously denied a motion by prior Trust counsel, Iseman, Cunningham,
Riester & Hyde, LLP, for an order unfreezing Trust assets to pay certain attorney’s fees incurred
in responding to the SEC’s motion to re-freeze the Trust assets. See February 11, 2011 MDO,
Dkt. 277. The Trust now seeks over $152,778.82 in additional fees, expenses and
reimbursements, as follows:
1) Legal fees owed to FWC in the amount of $117,462.93 for representation from
February 15, 2011 through January 31, 2012, see Featherstonhaugh Decl., Dkt. 441-2;
Geoffrey Smith Decl., Dkt. 441-3 at 116;
2) $18,319.62 in Sacandaga Lake property expenses that have or will shortly become
due, comprised of $5,330.13 for property taxes in arrears and $12,989.49 for property
and school taxes due 1/31/2012, G. Smith Decl., Dkt. 441-3 at 114(a)(i);
3) Reimbursement to David and Lynn Smith for $16,996.27 in expenses they paid,
primarily in connection with Sacandaga Lake property taxes, maintenance, utilities
and insurance, id. at 114(a)(iii);
4) Anticipated but unspecified 2011 income taxes resulting, in part, from the Trust’s
investment in Pine Street Capital, id. at 112; and
5) Unspecified future Trust-related expenses. Id. at 15.
The Trust also seeks permission to provide the Trustee with limited authority to manage

the Trust’s existing investments. Id. at 117.

10
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The Trust did not submit FWC time records in its application, although the firm has
offered to provide them to the Court for in camera review. Featherstonhaugh Decl., Dkt. 441-2.
It bears noting that Featherstonhaugh and FWC have also represented Lynn Smith in this matter
since April 29, 2010, see Dkt. 19, and since filing an appearance on behalf of the Trust on
February 16, 2011, the firm has also represented Lauren and Geoffrey Smith individually. Dkt.
282. It is unclear what percentage of the work for which the Trust seeks reimbursement is
attributable to work performed by FWC solely for the Trust.

The Trust assets currently consist of approximately $2,600,000 in cash and investments
plus title to the Sacandaga Lake property, which the Smiths valued at $600,000.

ARGUMENT

l. Assets Frozen For Investors Should Not Be Used Pay FWC’s Fees

As this Court held in its February 11, 2011 MDO denying a request for attorney fees, the
Trust is subject to the asset freeze imposed by the preliminary injunction. 2/11/2011 MDO, Dkt.
277 at 4. Thus, the motion for attorney fees “invokes not the authority of the Trust to pay legal
fees and costs but the discretion of the Court to permit such payments.” Id. The issue presented
is “whether a balancing of the interests of investors in preserving assets for possible later
restitution is outweighed by the interest of the Trust [and its counsel] in paying [FWC’s] fees and
costs.” 1d. (citing S.E.C. v. Manor Nursing Centers, Inc., 458 F.2d 1082, 1106 (2d Cir. 1972)
(holding that court must weigh “the disadvantages and possible deleterious effect of a freeze . . .
against the considerations indicating the need for such relief.”)).

A party seeking to unfreeze assets must show that doing so would be “in the interests of
the defrauded investors.” SEC v. Grossman, 887 F. Supp. 649,661 (S.D.N.Y. 1995), aff’d, 173

F.3d 846 (2d Cir. 1999); see also SEC v. Forte, 598 F. Supp. 2d 689, 692 (E.D. Pa. 2009)

11
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(“Several courts have held that before they will unfreeze assets, the defendant must ‘establish
that the modification is in the interest of the defrauded investors.””) (quoting Grossman, 887 F.
Supp. at 661). Courts regularly have denied or limited the payment of attorneys’ fees from
frozen assets. E.g., SEC v. Private Equity Mgmt. Group, Inc., No. CV 09-2901, 2009 WL
2058247, at *2 (C.D. Cal. July 9, 2009) (denying request to amend asset freeze to allow payment
of attorneys’ fees); SEC v. Sekhri, No. 98 CIV. 2320, 2000 WL 1036295, at * 2 (S.D.N.Y. July
26, 2000) (denying motion to release funds from asset freeze for attorneys’ fees).?

A. The Investors’ Interests in Preserving Assets Far Outweigh
the Trust and its Counsel’s Interests in Fees

The balance weighs decidedly in favor of denying FWC’s motion for fees for the same
reasons the Court denied prior Trust counsel’s application. Investor losses are approximately
$130 million. See Declaration of Kerri L. Palen dated February 24, 2012 at 1 3 (submitted in
support of Plaintiff’s Opposition to Motions by Defendants David Smith and Timothy McGinn’s
for Relief from the Asset Freeze). As the Court previously held, the “total amount of investors’
funds obtained through fraud by defendants dwarfs the value of the assets frozen by the SEC for
the benefit of such investors” which is less than $10 million:

There is no likelihood, then, that a surplus will exist from the frozen assets in the event
the SEC prevails in this action. The investors, on whose behalf the assets were frozen,
thus possess a heightened interest in having those assets maintained without further
diminution pending the outcome of this action. This interest far outweighs that of either
the Trust or [the Trust’s attorneys] in payment of the charged fees and costs before this
action is fully resolved.

2/11/11 MDO at 5.

* Contrary to the Trust’s assertion, the Trust must establish that lifting the asset freeze would be in the
interest of the defrauded investors. The Trust’s desire for attorneys’ fees to defend a civil case does not
implicate Sixth Amendment concerns, nor does this inquiry require the SEC to establish that the Trust
assets are “tainted” by fraud. However, the Trust assets are indeed tainted, as set out in Plaintiffs’
Opposition to the Motions by Defendants David Smith and Timothy McGinn for Relief from the Asset
Freeze, filed concurrently herewith.

12
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B. FWC’s Efforts were Primarily Necessitated by the Misconduct of
Defendants, their Attorneys and Others in Concealing the Annuity
Agreement

Funds frozen for the benefit of investors should not be used to pay for FWC’s
representation of the Trust over the past year, because this work was a direct result of
misconduct by the Trust, its counsel, its trustees and David and Lynn Smith. There are two
primary factual disputes that implicate the Trust as a separate entity. First, whether the Annuity
Agreement gives David (and Lynn) Smith ownership over the Trust assets; and second, whether
disbursements of funds from the Trust during the period of time it was unfrozen were made in
good faith and for fair consideration.* None of these facts would be at issue but for the
misconduct by the defendants, their counsel and others in concealing the Annuity Agreement
from the Court and the SEC, and attempting to cover up the discovery of the agreement in their
quest to dissipate Trust assets. As this Court previously held, the “need for the Trust to retain
additional counsel [for the November 16, 2010 evidentiary hearing] was necessitated by the
conduct of David Smith, Lynn Smith, the then-Trustee, and then-counsel in concealing a
document whose discovery gave rise to the SEC’s motion for reconsideration.” 2/11/11 MDO at
5-6. As with the prior application for fees, the use of frozen assets to compensate the Trust’s
counsel “would reward that misconduct at the substantial expense of investors.” Id.

FWC and Dunn, the Trust’s former lawyer, knew or should have known about the
Annuity Agreement prior to the June 9, 2010 preliminary injunction hearing. In particular,

David Smith described the annuity agreement and annuity concept to FWC’s and Dunn’s expert

* A threshold issue is whether David and Lynn Smith created the Trust in good faith or as a fraudulent
conveyance. However, the resolution of that issue does not require Trust representation because it hinges
on the state of mind of David and Lynn Smith, who (in theory) are separate parties from the Trust, with
their own counsel. If the SEC is successful on this claim then the Trust will no longer have separate
existence, because the conveyance creating the Trust will be set aside. See May 9, 2011 MDO, Dkt. 321
at 23-25 (finding that the SEC has alleged a fraudulent conveyance claim and a “complete lack of good
faith” in structuring the Trust).
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D’Aleo and possibly to Dunn, Featherstonhaugh and other FWC attorneys during a meeting at
the law firm during April 2010. Nonetheless, FWC, as counsel for Lynn Smith, and Dunn, as
counsel for the Trust, allowed Lynn Smith to repeatedly and falsely assert that she and her
husband had no interest in the Trust assets (Dkt. 34 at 16; Newville Decl. Ex. 1 at 388-89), and
allowed D’Aleo to provide similar testimony (Id. at 445-46), notwithstanding their full
awareness of the agreement providing for a substantial annuity to the Smiths.

In addition, Geoffrey Smith, Wojeski, Dunn, and David Smith all knew that Dunn had
created a specious factual dispute regarding the discovery of the Annuity Agreement, because
they had all discussed the Annuity Agreement and reviewed previously-undisclosed documents
relating to the agreement in the days before the SEC asked Dunn about it on July 22, 2010.
Newville Decl. Ex. 10 at 219-225, 231-232. They knew that documents describing the Annuity
Agreement existed, but concealed those documents and allowed the Trust to further dissipate
$450,000 in liquid assets for the benefit of Lynn Smith. Geoffrey Smith admitted that he filed a
declaration that falsely stated when he first learned of the Annuity Agreement. 1d. At 233-234.
Furthermore, Wojeski and Geoffrey Smith filed declarations falsely describing the circumstances
of the $200,000 distribution to Geoffrey Smith for his business Capacity One Management. Dkt
143 at 3; Dkt 147 at 4, Newville Decl. Ex. 17.

Finally, FWC also has already received $115,000 from Lynn Smith from the funds she
fraudulently caused to be released from the Trust. Dkt. 247-1 at 14; Dkt. 146-2 at §5. Under
these circumstances, it is not in the interests of investors for the Trust to pay additional fees to
FWC; nor does payment of these fees impact the maintenance of fairness in these legal
proceedings. As the Court previously held:

To permit a further depletion of assets available to repay investors would reward that
misconduct at the substantial expense of investors. Thus, the interest of the Trust here in

14



Case 1:10-cv-00457-GLS-DRH Document 447 Filed 02/24/12 Page 18 of 21

lifting the freeze to compensate [its attorneys] is diminished by the Trust’s self-created
necessity for such representation.”

2/11/11 MDO at 6. There is also no other equitable reason for the Trust to pay FWC’s fees.
When FWC appeared as counsel for the Trust, it understood that the Trust’s funds were frozen
for the benefit of investors and that payment of fees by the Trust was within the Court’s
discretion. As such, FWC’s fees should not be paid by the Trust.
C. David Smith, the Beneficial Owner of the Trust Assets,
Has Not Demonstrated He Is Unable to Pay Counsel
Using Other Assets
David Smith had not adequately demonstrated that he is not able to pay counsel fees
using other assets. This issue is discussed in detail in the SEC’s brief opposing David Smith’s

motion to unfreeze assets, filed simultaneously with this brief.

I1. The Fees Sought Are Excessive

Although FWC has already been paid at least $115,000 for work on this case, it seeks to
be paid an additional $107,022.50 based on a claim that it billed 530.6 hours representing the
Trust. Featherstonhaugh Decl., Dkt. 441-2 at 2. Because the Trust has not provided attorney
time records in support of its application for fees, the SEC cannot fully evaluate the
reasonableness of this request for fees. The SEC has legitimate concerns that the time billed is
excessive and not subject to reimbursement because it (1) is excessive considering the limited
number of facts that are truly at issue with respect to the Trust; (2) occurred as a result of
misconduct on behalf of the Trust; and (3) is redundant of FWC’s individual representation of
defendants Lynn Smith, Geoffrey Smith and Lauren Smith. To the extent the Court entertains
any application for fees, the SEC requests an opportunity to review the relevant time records and

an opportunity to raise any additional appropriate objections.

15
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l. David and Lynn Smith are Not Entitled to Reimbursement of Additional Fees
and Expenses They Paid in Connection with the Trust Assets

The Trust also seeks to use Trust assets to reimburse David and Lynn Smith for
$16,996.27 in expenses they paid during 2010 and 2011, primarily in connection with Sacandaga
Lake property taxes, maintenance, utilities and insurance. G. Smith Decl., Dkt. 441-3 at
f14(a)(iii). Assuming the Smiths used a portion of the $600,000 paid by the Trust to Lynn Smith
to pay these expenses, it would constitute double-counting to reimburse David and Lynn Smith
from Trust assets for expenses they already paid using Trust assets. David and Lynn Smith still
have access to and use of the Lake property as a vacation home (and they lived there for several
weeks during the summer of 2011). Newville Decl. Ex. 9 at 170. It is therefore reasonable to
assume that they incurred these expenses for their own benefit. For example, they claim to have
paid $2,081.06 in electricity bills from August 2010 to January 2012 (Dkt. 441-3 at Ex. D) and
$1,738 in property maintenance and cleanup from December 2010 through October 2011 (Dkt.
441-3 at Ex. F) during the period of time they and their family members had use of the property
as a vacation home. At the same time, Lynn Smith has failed to pay any portion of the $944,848
she owes the Receiver and has failed to return the $600,000 property purchase price. Assets
frozen for the benefit of investors should not be used to reimburse David and Lynn Smith for
expenses that they voluntarily undertook, with full knowledge that Trust assets were frozen.

Furthermore, the Trust would not be incurring these expenses if Lynn Smith had not
fraudulently induced the Court to unfreeze the Trust assets, which were then used to purchase the
Sacandaga Lake property. Nor would it be incurring these expenses if Lynn Smith had repaid
the Trust the purchase price of the property and it had been returned to her. For these reasons

and the reasons set forth in Section | above, this request for reimbursement should be denied.
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I1. The Receiver, Not Geoffrey Smith, Should Be Granted Sole Authority
to Pay Necessary Expenses and Manage the Trust’s Assets

The Trust seeks to release funds for the following expenses that it asserts have or will
shortly become due:
1) $18,319.62 in Sacandaga Lake property expenses, comprised of $5,330.13 for
property taxes in arrears and $12,989.49 for property and school taxes due 1/31/2012,
G. Smith Decl, Dkt. 441-3 at 114(a)(i);

2) Anticipated but unspecified 2011 income taxes resulting, in part, from the Trust’s
investment in Pine Street Capital. Id. at 112.

The Trust also requests Court permission “to establish something akin to a draw-down
account” through which future Trust-related expenses could be paid, Dkt. 441-3 at 15, and to
provide Geoffrey Smith with limited authority to manage the Trust’s existing investments. 1d. at
f17.

The SEC objects to the release of frozen Trust assets to Geoffrey Smith and to allowing
him to exercise authority over Trust assets. As a preliminary matter, 2011 income taxes are not
yet due, and thus any request for payment of those expenses is premature. The SEC has no
objection to the use of Trust funds for expenses necessary for the Trust to comply with its legal
obligations, but requests that the Receiver be given full authority to manage the affairs of the
Trust, evaluate the reasonableness of these requests, and pay necessary expenses as they become
due.

For the reasons set forth in Section I above, Geoffrey Smith should not have authority
over any Trust assets. Geoffrey Smith participated in the misconduct that resulted in dissipation
of $944,848 of liquid Trust assets. Before the Sacandaga Lake property was transferred, he

knew that the Annuity Agreement existed, but allowed the Trust to further transfer $450,000 in
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366
LYNN SMITH — CROSS — FEATHERSTONHAUGH
Q. So the bank was acquirea a number of times,
correct?
A. Yes.
Q. And in 2004, when the trust was settled, did you
actually -- as part of the settlement of trust, did you

transfer the shares or a certain portion of the shares of
Charﬁer One into the trust?

A. Yes.

0. And then the trust sold those shares, is that
correct?

A. That is correct.

Q. So the money that was initially placed in that
trust is.money that you owned in the early 1990s; that was
your money that bought that stock, correct?

A. Yes; |

Q. Mrs. Smith, when you came back to Schenectady, did

you continue teaching?

A. Yes.

Q. And for how ldng did you teach?

A. About ten years.

Q. And do you récall when you retired from teaching?
A. 1980.

Q. And what was the reéson, if any, other than that

the kids were wearing you out?

A. We were expecting our first child.

BONNIE J. BUCKLEY, RPR, CRR
UNITED STATES COURT REPORTER — NDNY
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388
LYNN SMITH - CROSS — DUNN

Q. You testified that you created the David and Lynn
Smith irrevocable trust in approximately August 2004, is

that correct?

A. Yes.

Q. What was the reason you created that trust?

A. We had the profits from the Albaﬁk stock in my
account.. Since I had —-- both of my parents had passed away

at 50 years old eaéh, I wanted to have stething for my two
kids so that if they wanted to start a business or buy a
home or do something, that I could actually see them reaping
benefits during my lifetime.
Q. All right. I'm handing you what's been marked.as

Intervenor Number 7.

THE COURT: Seven?

MISS DUNN: Seven.

BY MISS DUNN:

Q. Can you identify that document?
A. Yes. Yes.
Q. Okay. What is it? You can flip through it. 1It's

a multi-page docﬁmentf
A. It's the letter asking Tom Urbelié to.be the
trustee for the irrevocable trust, and it'é the actuai
declaration of trust signed by David, Lynn, and Tom.
Q. | Okay. And is that the document by which you

created the trust we're discussing?

BONNIE J. BUCKLEY, RPR, CRR
UNITED STATES COURT REPORTER - NDNY
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389
LYNN SMITH - CROSS - DUNN

A. = Yes.

Q. Did there come a time that Mr. Urbelis resigned as
trustee?

A. Yes.

Q. Did you take any action to appoint a successor
trustee?

A. Yes.

Q. Can you take a look at what has been pre-marked

Intervenor Exhibit 8?7 Can you identify that document?

A. Yes. Yes. It's the --

Q. What is it?

A. It's the appointment of a new trustee, Mr. David
Wojeski.

Q. All right. Did you and your husband sign this
document? |

A. - Yes, we did.

Q. All right. bi'll take both of those.

How do you know Tom Urbelis?

A. He's been a long time friend of both Dave and
myself for 50 years. He's a lawyer,.he‘s intelligent,
he's —-—— we see themn, hé and his wife and family maybe fivg
to six timeéra year. We're very close. He would be the

obvious person we thought to be trusting for our children.
Q. Do you respect him?

A. Yes.

BONNIE J. BUCKLEY, RPR, CRR
UNITED STATES COURT REPORTER - NDNY
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422
D'ALEO - DIRECT - FEATHERSTONHAUGH

I moved up to the Capital District in the latter
part of 1980 when the firm opened up an office here. 1 was
asked to come up and help start the office and to run the
tax practice. Which I did. So I've been with Coopers &
Lybrand from —-- now Pricewaterhousetdopers,_from '68.through
1993. When I left the fiim, I ;tartéd my own consulting

firm which is Devonshire Business Consulting.

Q. And have you and I known one and another for a
while?

A. We've known each other for probably ovér 20 years.

Q. .And we've known each other professionally and

personally, is that right?

A. Yes. You were my client, tax client and business
client.
Q. And did there come a time when I called you and

spoke to you about the éase that's being tried here today?
.A. Yes, you did. It was -- I believe it was about

the 27th or 28th of April andryou indicated you had some
matter you were dealing with énd could T possibly help you
out. I went down to your office. We discussed certain
things. And you gave me the genéral outline of. what you
might ask me to do. ‘And we decided to go forward from
there. I signed an accounting service agreement, I believe
it was on April 29th; And you outlined some of the things

you needed.

BONNIE J. BUCKLEY, RPR, CRR
UNITED STATES COURT REPORTER - NDNY
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D'ALEO — DIRECT - FEATHERSTONHAUGH
The first thing you indicated to me that you did
need was --
0. Well, you indicated tq me, did you not, that in
order to provide those serVices, you would need to bevpaid

for them; correct?

A. Absolutely.

Q. And I agreed to pay you for them?

A. Yes, you did.

0. And, in fact, you're being paid for your time
today?

A. Absolutely.

Q. Is that correct?
A. Or hope to be.
Q. Now, that takes care of your side, as to my

obligation. What did I initially ask you to do?
A. Well, initially you had indicated that you had to

report back to the Court to provide a compilation of Lynn

Smith's assets. So we had a discussion about that. I made
certain inquiries. You provided me with certain
information.

T did speak to Lynn Smith to gather some of‘the
information. You showed me copies of certain documents you
had. You had copies of brokerage statements and a few other
things.” And we decided the format would be in the form of a

compilation.

BONNIE J. BUCKLEY, RPR, CRR
UNITED STATES COURT REPORTER - NDNY
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445
D'ALEO — DIRECT - DUNN

THE COURT: Miss Dunn, any Questions?

MS. DUNN: ~Your Honor, Mr. D'Aleo is a
summary witness for me as well, but for purposes of clarity,
I have no objection to Mr. Stoelting doing his
cross-examination of Mr. D'Aleo now, and then I would put on
my direct with him, if ﬁhét would make sense for the record.
Or do you want —- I, I, I'm happy to go now if you would
like.

THE COURT: Why don't you go now, and then
Mr. Stoelting can cross—examine.on both.

MS. DUNN: Okay.

MR.-STOELTING: Actually, your Honor, it
would likely  be Mr. McGrath.

| THE COURT: I'm sorry. Mr. McGrath.
DIRECT EXAMINATION BY MISS DUNN:

0. Mr. D'Aleb; did thefe come a time that an issue
came up during —-- following your preparation of the asset
inventory for Lynn Smith that you weré questioﬁed as to why
you did not include within that asset inventory an NFS stock
account held under the name of the David and Lynn Smith-
irrevocable trust by its trustee Thomas Urbelis?r

A. Yes.

Q. And was there a reason that you -- or what was the
reason you didn't include that.stock account in Lynn Smith's

inventory of assets?

BONNIE J. BUCKLEY, RPR, CRR
UNITED STATES COURT REPORTER — NDNY
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D'ALEO - DIRECT - DUNN
- A. Well, it was first indicated to me when we
inquired that it was an irrevocable trust, and that if it 1is
an irrevocable trust, then the assets were transferred into
the trust, that those aséets are not owned by David or Lynn
Smith but, in fact, are owned by the trust.
| Q. Okay. Did you review the trust declaration?

A. I did. I have seen a copy of it. I can't say 1
looked at every line of it, but I have seen the declaration
of trust.

Q. Did you reach any conclusions regarding it when
you reviewed it?

A. It was a relafively standard trust document. And,
accordiﬁgly, it would meet the criteria of being a trusti A
trust is a separate entity, a legal entity. It's a separate
taxpayer. The asseté that are put into it are -- is funded,
are assets owned. by that entity, the trust.

Q. And did.there come a time that you signed an

accounting services agreement with my law firm?

A. Yes, I did.
Q. Do you recall the date that you signed that
agreement?
_— . th
A. I believe it was May 177 .
Q. Of this year?
A. Of 2010. Excuse me.
Q. Okay. I'm going to show you intervenor Exhibits

BONNIE J. BUCKLEY, RPR, CRR
UNITED STATES COURT REPORTER — NDNY
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Page 233 Page 235
1 1
2 UNITED STATES DISTRICT COURT 2 ) .EXH|B|TS
3 NORTHERN DISTRICT OF NEW YORK 3 No.  Description Marked
4 4 530 Numero_us Pages of Handwritten and
5 SECURITIES AND EXCHANGE COMMISSION, g |pediritenPages 236
6 Plaintiff, _ 531 E-Mail String 253
7 -vs- CVA #: 10 Civ. 457(GLS/DRH) 6
8 McGINN, SMITH & CO., INC., McGINN, SMITH 532 Three Pages of Handwritten Notes
ADVISORS, LLC, McGINN, SMITH CAPITAL HOLDINGS 7 Entitled TAIN 259
9 CORP., FIRST ADVISORY INCOME NOTES, LLC, FIRST 8 533 Fund Advances tO.MSTF 262
EXCELSIOR INCOME NOTES, LLC, FIRST INDEPENDENT 9 534 T\_’VO-Page TyPe'W”tt?n Document
10 INCOME NOTES, LLC, THIRD ALBANY INCOME NOTES, 0 mcl: ﬁz:‘gxﬁgr{gsg"lﬂlﬂﬁn Atthe -
LLC, TIMOTHY M. McGINN, DAVID. L SMITH, LYNN A. 11 535 Single Page of Handwritten Notes 262
11 SMITH, GEOFFREY R. SMITH, Individually and as 12 536 Two-Page Typewritten Document With
Trustee of the David L. and Lynn A. Smith Handwriting F-E-I-N 262
12 Irrevocable Trust U/A 8/04/04, LAUREN T. SMITH, 13
and NANCY McGINN, 537 Set of Handwritten Notes Entitled
13 14 "F-E-I-N" 262
Defendants. 15 539 Series of Handwritten Notes Entitled
14 "F-l--N" 262
LYNN A. SMITH, and NANCY McGINN, 16 ,
15 540 One-Page Cover E-Mail from Thomas
Relief Def 17 Livingston 302
elief Defendants, and 18 541 Promissory Note Dated
16 January 23rd, 2004 313
17 GEOFFREY R. SMITH, Trustee of the David L. and 19
Lynn A. Smith Irrevocable Trust U/A 8/04/04m 542 letter from the Securities and
18 20 Exchange Commission dated
Intervenor February 26, 2004 Elizabeth Coombs
19 21 On January 14th 336
20 Deposition of DAVID L. SMITH, held 22 543 . L‘;‘r‘fr Dat‘ff'lf‘:.g”s‘ 4,2004 Add;?ssed
21 at the offices of Phillips Lytle, LLP., 2 © Thomas LTbells
22 Albany, New York, on December 14, 2011, 544 David L. Smith, Lynn A. Smith
23 before DEBORAH R. SALESKI, Court 24 Financial Statement August 2005 363
24 Reporter and Notary Public in and for 25 545 David L. Smith, Lynn A. Smith
25 the State of New York. Financial Statement December 31, 2007 366
Page 234 Page 236
! 1 D. Smith
2 APPEARANCES: .
3 For the Plaintiff: 2 DAVID L. S MITH, having been recalled as
4 KEVIN McGRATH, ESQ. 3 a witness, being previously duly sworn by the notary
Senior Counsel . . .
5 Division of Enforcement 4 public present, testified further as follows:
United States Securities and Exchange Commission 5
6 3 World Financial Center, Suite 400 6 EXAM'NAT'ON BY MR MCGRATH
New York, New York 10281-1022 o ) ’
7 (212) 336-0578 7 Q. Good morning, Mr. Smith.
8 8 A. Good morning.
9 For the Defendant David L. Smith: ,
10 DREYER BOYAJIAN, LLP 9 Q. Just for the record you're represented by
Attorneys at Law 10 Mr. Dreyer again here this morning?
11 75 Columbia Street 11 A. lam
Albany, New York 12210 ' o ) )
12 BY: WILLIAM DREYER, ESQ. 12 Q. [I'll just remind you again you're under oath.
(518) 463-7784 13 All right. I'm going to mark, | think the
]2 14 next exhibit is 530. It's a lengthy document and for now
Also Present: 15 I'd just ask you to mark this. It's a lengthy document.
15 ) ) . . 16 For now I'm just going to direct your attention to one
David Stoelting, Securities and Exchange Commission , . o .
16 Lara Shalov Mehraban, Securities and Exchange Commission 17 page and we'll be coming back to it in a few minutes and
William J. Brown, Esg. 18 then later on we'll spend more time with it. So feel
1; Scott Ely, Esq. 19 free to look at the whole document before you answer my
* * * 20 questions, but my first question is going to be very
19 21 limited.
20
21 22 A. Okay.
22 23 (Whereupon, Exhibit 530 was marked for
gi 24 identification, on this date.)
25 25 BY MR. McGRATH:

Smith. David 12.14.11
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Page 321

Page 323

1 D. Smith 1 D. Smith
2 A.  Well, it was -- it was -- but, again, the 2 held onto the position. 2004 when we formed the trust,
3 point is because that didn't become aggravated until 2009 3 there was a variety of dividends and splits and takeovers
4 and whether | would have, at that time, C to the Fourth. 4 all had resulted in approximately a tenfold increase.
5 As | said, most the McGinn, Smith entities became 5 The origin investment was 400,000 and had grown to about
6 questionable as a result of both economics and regulatory 6 $4 and a half million.
7 oversight as to whether they would be able to generate 7 Q. Had you contributed any money or any assets to
8 fees. 8 the purchase of the original Albank stock that
9 Q. One second. 9 subsequently grew to the Charter One stock?
10 (Whereupon, there was a pause in the 10 A. No.
11 proceeding.) 11 Q. At any point between the initial purchase of
12 BY MR. McGRATH: 12 the Albank stock in approximately 1992 and the formation
13 Q. It's almost noon. Go off the record for a 13 of the trust -- which occurred in 2004, correct?
14 minute. 14 A. Correct.
15 (Whereupon, a luncheon recess was then 15 Q. Did you contribute any money to any of the
16 taken.) 16 stock that ended up being transferred into the --
17 BY MR. McGRATH: 17 A. No.
18 Q. We are back on the record. Good afternoon, 18 Q. --trust?
19 Mr. Smith. I'm going to ask you a series of question now 19 A. No.
20 relating to the David and Lynn Smith Irrevocable Trust 20 Q. I'm going to show you a document that's been
21 and certain events surrounding that trust, just to get 21 previously marked as Exhibit 443. It appears to be a
22 you oriented. Can you describe as briefly as possible 22 page from a, Bear Stearns Securities Corporation
23 the circumstances that led to the creation of the David 23 statement page 1 of one and in the name of Lynn A. Smith,
24 and Lynn Smith Irrevocable Trust? 24 , Clifton Park, New York. It says for
25 A. | formed the trust. 25 the period ending 9/25/93 then it has an account number
Page 322 Page 324
1 D. Smith 1 D. Smith
2 Q. Why did you form the trust? 2 and Social Security number next to that. Let me just ask
3 A. Actually the concept came to me or the idea 3 you, first, Mr. Smith, did you and your wife, Lynn Smith,
4 came to me on a trip from New York City reading one of my 4 live at | i~ Ciifton Park in 19922
5 financial magazines that | often did to extend my 5 A. Yes.
6 professional interest and education, and there was an 6 Q. And if you look further down you'll see that
7 article on private annuity trust. It fit my 7 there is a transaction reflecting Albank Financial Corp.
8 circumstances perfectly. 8 shares in the amount of 40,688, is that the way you read
9 | was looking to both provide some estate planning 9 that series of transactions there in the middle of the
10 for my family. | was starting to acquire not a lot of 10 page?
11 wealth, but enough that it needed some attention. Wanted 11 A. Yes.
12 to gift some money to my children and at the same time 12 Q. I'm now going to show you a document marked
13 the private annuity trust enabled me to shelter a 13 444, which is a one-page document entitled "Receipt" and
14 substantial capital gain that | had or my wife -- | mean, 14 it states "We have this day debited your account and the
15 let me say for the record, that | often speak myself as 15 date of 3/16/92." The account number reads-4091-
16 opposed to my wife and | don't want that to somehow 16 and then it says $354,000 and if you could go back to
17 ultimately come back and be held against me, so when | 17 Exhibit 443 and just confirm my reading that the same
18 say I, Lynn had a large capital gain in her brokerage 18 account Number-4091 is reflected in 443 and 444.
19 account and acting as her advisor we were looking for a 19 A. Yes.
20 way to shelter that. 20 Q. I'm now going to show you Exhibit 445. It's a
21 Q. When you're referring to the large capital 21 document McGinn, Smith & Co., Inc.; loan interest
22 gain in the brokerage account that you wanted to shelter, 22 officer, David L. Smith. And it -- with a loan date of
23 what were the circumstances that led to the capital gain? 23 3/23/92. Payment date of 4/6/92. Principal amount of
24 A. Lynn had made an investment in a local bank 24 $150,000 and in the right-hand column it says
25 stock called Albank back in | think 1992, had basically 25 payment/advance $100,000. That's the first of a number

Smith. David 12.14.11
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Page 325

Page 327

1 D. Smith 1 D. Smith
2 of different entries here, that's the one I'm going to 2 A ldo.
3 focus your attention on for purposes of my question. Do| 3 Q. Okay. What was this transaction for?
4 you recognize this Document 4457 4 A. There was an opportunity to subscribe to
5 A. No, but | have some handwriting on it, so... 5 Albany Savings Bank that was going public. The maximum
6 Q. That was my going to be my next question. Is 6 subscription one could subscribe to | think was a half a
7 that your handwriting? 7 million dollars. | attempted to subscribe to that,
8 A. That is my handwriting. 8 ultimately was cut back and | got whatever | got which |
9 Q. And the date is 7/20/92 and you've got a 9 think was $400,000.
10 notation it looks like 5,000 and underneath it 35,0007? 10 Q. And you see that the date of this $500,000
11 A. Right. 11 receipt from you is March 23, 1992, that's the same date
12 Q. Do you have any recollection as you sit here 12 reflected in Exhibit 445, that you appear to have been
13 today what you intended by those notations? 13 loaned or withdrew $150,000 from McGinn, Smith & Co.,
14 A. ldonot. 14 correct?
15 Q. Allright. Do you agree that the reference to 15 A. That's correct.
16 David L. Smith is to you? 16 Q. And there's a debit as reflected in
17 A. Correct. 17 Exhibit 444 on 3/16/92 from your wife's, Lynn Smith's
18 Q. And does this indicate -- well, strike that. 18 Bear Stearns account of 300 looks like 54,000 dollars
19 What is your understanding of the entry on the 19 several days earlier on 3/16/92.
20 line associated with the loan date, 3/23/92, for 20 A, Mm-mm.
21 principal and the next column and what is your 21 Q. Does that refresh your recollection that you
22 understanding of the entry for 100,000 in the far 22 contributed part of the $500,000 that was used to
23 right-hand column underpayment/advance? 23 purchase the Albank stock in 19927
24 A. It would appear that | was loaned $100,000. | |24  A. Well, Il comment on that, but | don't think
25 don't know why it would have, you know, principal of 150 25 that's how you or at least | didn't take it as how you
Page 326 Page 328
1 D. Smith 1 D. Smith
2 and advanced only 100 unless there was some sort of 2 phrased the question. | thought you said did |
3 credit agreement that the firm gave me, you know, | don't 3 contribute anything initially after the 40,000 shares and
4 know. It's sort of an unusual way we would have done 4 the answer was no.
5 business. 5 Q. Ithink my first question was: Did you make
6 But it looks like | was advanced $100,000. | don't 6 any initial contribution and then did you make any
7 know if -- well, let me see, I'm trying to think how 7 subsequent contribution. So let's go back to the first
8 those things -- no, I'm misreading that. | apologize. | 8 question, did you contribute some monies or other assets
9 think that's what that is, is clearly there was a loan of 9 to the original purchase of the 40,688 Albank Financial
10 $150,000 and then there was a payment of 100 leaving a 10 Corporation shares?
11 balance of 50 and then there was a payment of 8, leaving 11 A. It would appear that | contributed $50,000,
12 a balance of 42, dat, dat, dat, dat, dat. So that's how 12 yes.
13 | would interpret that, there must have been a loan of 13 Q. 50o0r 1507
14 150,000 and a subsequent payment, which looks like it was 14 A. Well, only 50 because they only accepted
15 on 4/6. The loan was on 3/23 and roughly 13 days later 15 $400,000, they sent back 100. In fact, | think they sent
16 or 14 days later $100,000 was paid. 16 back 104 or something like that.
17 Q. I'm going to show you now Exhibit 446. Itis 17 Q. Well, you contributed approximately 150,000 to
18 a one-page document. It's a receipt in the amount of 18 the 500,000 initial transfer and then subsequently only a
19 $500,000 dated March 23rd, 1992 received from David L. 19 portion of that money was allocated to the --
20 Smith $500,000. And it says for and someone's written in 20 A. It wasn't an allocation, that's all the
21 stock purchase. There's a stamp Albany Savings Bank -- 21 subscription was for.
22 A.  Mm-mm. 22 Q. I'musing the word allocation, a portion of
23 Q. -- March 23, 1992 and under the heading Albany 23 that $500,000 was used to purchase the 40,688 shares of
24 Savings Bank there's a signature of Vickey Lobo. Do you 24 Albank stock?
25 recall this transaction? 25 A. That's correct.
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Page 329

Page 331

1 D. Smith 1 D. Smith
2 Q. I'm going to show you Exhibit 449, which is an 2 Smith acknowledging receipt on 3/23/92 of your order for
3 affidavit that your wife executed in connection with this 3 50,000 shares at the price of $10 per share. And then it
4 lawsuit on or about May 21st, 2010. And | would direct 4 goes on to say that you're going to make some allocation
5 your attention, take whatever time you need to read it. 5 along the lines you mentioned.
6 Let me ask you first, did you see a version of this 6 And then let me show you 448, it's a letter
7 document before your wife signed it and submitted it to 7 dated April 1, 1992 from Albany Savings Bank addressed to
8 the court? 8 you stating that we appreciate your interest in the stock
9 A. |don't believe so, no. 9 offering of Albank Financial Corporation. Further down

10 Q. Did you discuss it with her? 10 it says "Therefore your subscription is for 40,688

11 A. No. 11 shares" and there's a check back to you for --

12 Q. Did you know that she was going to be 12 A. 93,674.85.

13 submitting an affidavit to the court in connection with 13 Q. Right, attached to this. Do you remember

14 this lawsuit describing the circumstances under which she 14 receiving this letter?

15 came to be in possession of the Charter Bank stock that 15 A. Now | do, sure.

16 was ultimately transferred to the David and Lynn Smith 16 Q. And this is, in fact, how the 40,688 shares of

17 Irrevocable Trust? 17 Albank came to be acquired, correct, through this

18 A. Idon't know. [I've really been told to keep 18 allocation?

19 totally out of it and it wouldn't surprise me if an 19 A. That's correct.

20 affidavit was submitted, but | wasn't specifically 20 Q. Allright. Now, at the time that you decided

21 reviewing it or involved in it, no. 21 to create the irrevocable trust, did you talk to your

22 Q. But my question is more narrow at this point. 22 wife about it?

23 Did you have any discussions with your wife about the 23 A. Yes.

24 information that was included in this affidavit? 24 Q. And who other than your wife did you talk to

25 A. No. 25 about setting up the trust before it was formed?

Page 330 Page 332

1 D. Smith 1 D. Smith
2 Q. You see in paragraph 3 she states "In 2 A. Daniel Blake, who was a financial planner out
3 approximately April 1992 using assets in my stock 3 of Buffalo or Orchard Park, somewhere in that area, had
4 account, | purchased 40,000 shares of Albank stock at $10 4 been doing some insurance work for me and other members
5 per share at the initial public offering when the bank 5 of the firm.
6 was converted to Albany Savings Bank." And then jumping 6 Q. Anybody else?
7 over to paragraph 5 she states "On August 4, 2004 my 7 A. |don't believe | ever spoke to Bruce Hoover,
8 husband and | created the David L. and Lynn A. Smith 8 who was the individual that Dan Blake ultimately got to
9 Irrevocable Trust by signing a Declaration of Trust with 9 draftit. | don't recall even having a conversation with

10 the trustee. Although my husband and | were both 10 him. | was really working with Dan. So | think just

11 designated as donors of the trust, | provided the initial 11 Dan.

12 and, to date, only asset transferred to the trust." 12 Q. Was one of the considerations that led to you

13 Isn'tit a fact based on the document that we've just 13 creating the trust concern about the possibility that

14 walked through that, in fact, you contributed part of the 14 your wife and your assets could be subject to lawsuits by

15 monies that led to the growth of the asset that was 15 creditors in connection with your participation in the

16 contributed to the trust? 16 various McGinn, Smith & Co. Business entities?

17 A. Thatis true. My wife would have no 17 A. Absolutely not.

18 understanding of that nor would | have until | saw the 18 Q. Was one of your considerations that your

19 documents and took place 20 years ago, so... 19 wife's assets could be attacked by creditors in

20 Q. Allright. 20 connection with her investment or loan of monies to

21 A. If you expect one to remember that is a bit -- 21 various McGinn, Smith & Co.'s assets?

22 asking a lot. 22 A. Absolutely not.

23 Q. Okay. Just to completed the record I'm going 23 Q. Or affiliates?

24 show you 447, which is a one-page document dated 24 A. No.

25 March 27th, 1992 from Albany Savings Bank to you David L. |25 Q. That had no consideration whatsoever?

Smith. David 12.14.11

Pages 329 - 332



Case 1:10-cv-00457-GLS-DRH Document 447-1 Filed 02/24/12 Page 20 of 104

Page 373 Page 375
1 D. Smith 1 D. Smith
2 had not submitted this financial statement to the 2 The fact was is that under the circumstances and the
3 insurance department that Mr. Halderman was asking for 3 publicity that was being shared with the public at large,
4 and so we probably. 4 there was not a long line of people standing waiting for
5 Q. I'msorry, go ahead. I'm listening. 5 that position. So when Mr. Wojeski offered his services
6 A. No, you weren't. No, you weren't. Probably 6 and he seemed like a knowledgeable and reputable
7 needed it for the year 2007. It was probably long 7 individual, | accepted.
8 overdue and this letter was probably a reflection that 8 Q. So it was your decision to retain him as the
9 they were getting around to preparing it. 9 trustee?
10 Q. Solooking at 471 does not refresh your 10 A. My wife and mine, yes.
11 recollection that you submitted exhibit -- or a copy of 11 Q. You discussed it with your wife?
12 Exhibit 545 to Piaker & Lyons? 12 A. She was present at the time is my
13 A. Could have been. Could not have been. |just |13 recollection, yeah, | think so.
14 don't know. | clearly submitted information to them, but | 14 Q. When you met with Mr. Wojeski?
15 whether it was this, | have no way of knowing. 15 A. | believe so.
16 Q. Okay. Atsome pointin time Mr. Urbelis 16 Q. Whose decision was it to retain Ms. Dunn as
17 resigned as the trustee of the Irrevocable Trust, 17 the lawyer representing the trust in this case?
18 correct? 18 A. Well, at the time it's a little cloudy because
19 A. Yes. 19 Urbelis resigned somewhere around April 12th, 13th, I'm
20 Q. And was that in approximately the spring of 20 guessing because | think it was -- | know April 10th was
21 20107 21 the day of infamy, so I think it was somewhere around
22 A. Yes,itwas. 22 that time.
23 Q. What were the circumstances that led to his 23 And upon -- I'm trying to remember if | met with
24 resignation, if you can briefly describe them, please. 24 Dunn before going to Florida or not. It's a little foggy
25 A. Well, in this case it is pretty brief. | was 25 to me to be honest with you, but | don't think | had, so
Page 374 Page 376
1 D. Smith 1 D. Smith
2 driving back from Florida with my wife as a result of the | 2 | guess the answer was is that the attorney for the
3 circumstances that we now face. SEC had filed a civil 3 trust, Jill Dunn, sort of acting on our behalf, we as
4 lawsuit, had turned certain allegations and information 4 donors, there was no longer a trustee, so | guess
5 over to the US Attorney's Office who had basically 5 practicality would be that my and wife | accepted Mr.
6 through the means of a search warrant had invaded my | 6 Wojeski's appointment.
7 homes both in Florida and in Saratoga. 7 Q. Right. I think we'll all probably getting a
8 | had flown down to Florida to pick up my wife under | 8 little tired here but my question is: Who made the
9 the circumstances. We were driving back and that 9 decision to retain Ms. Dunn?
10 evening -- one of the two evenings that it takes to drive |10  A. Oh, cancel that whole thing.
11 back from Florida, my son called and said that he had | 11 Q. Let's go backward.
12 gotten a Federal Express letter from my friend of 12  A. | guess my wife and | would have made that
13 50 years and trustee of the Irrevocable Trust that 13 decision upon the recommendation of Mr. Featherstonhaugh.
14 contained a -- literally a two-sentence paragraph that| |14 Q. Did you sit town with Ms. Dunn and discuss
15 hereby resign as your trustee, which | found quite 15 with her the terms of the annuity agreement?
16 distasteful and still do to this day. 16 A. |don't believe so, no.
17 Q. And subsequently an individual by the name of |17 Q. Didn't you think it was important for her to
18 Mr. Wojeski was appointed trustee of that trust, correct? | 18 be aware of all the facts relating to the Irrevocable
19 A. Thatis correct. 19 Trust before she appeared on its behalf in court?
20 Q. What role did you have in his appointment? 20 MR. DREYER: Objection to the form. You
21 A. Well, it was presented to me. | approved it. 21 may answer, if you can.
22 Didn't know Mr. Wojeski, was introduced to me by Jill 22  A. You know being things were moving so fast to
23 Dunn who was acting as the attorney for the trust at that| 23 be honest with you, | just don't know. | mean, there
24 time. Said she knew Dave. Dave came into Mr. 24 was -- we were anxious to get -- to have an attorney. |
25 Featherstonhaugh's office. We had a brief discussion. |25 had engaged Mr. Featherstonhaugh initially, asked him to

Smith. David 12.14.11

Pages 373 - 376



Case 1:10-cv-00457-GLS-DRH Document 447-1 Filed 02/24/12 Page 21 of 104

Page 377

Page 379

1 D. Smith 1 D. Smith
2 sort of quarterback the whole process, of which he agreed 2 there was another lawyer from Mr. Featherstonhaugh's firm
3 to do. He was a long-time friend of my wife and I. He 3 present. | don't think Mr. Featherstonhaugh's was
4 recommended a number of attorneys, Jill Dunn was one of 4 initially present and | don't think Ms. Dunn was present
5 them he recommended. 5 and | was sort of explaining what the private annuity
6 MR. DREYER: Hold on here. Time out. 6 concept --
7 MR. McGRATH: Let's take a quick break. 7 MR. DREYER: Objection. If thisis a
8 (Whereupon, a discussion was held off the 8 point in time, and | can clarify this, if this
9 record.) 9 is a point in time where Featherstonhaugh's
10 BY MR. McGRATH: 10 representing you, or Featherstonhaugh's firm
11 Q. Prior to Ms. Dunn appearing in court on behalf 11 is representing you, you can give Mr. McGrath
12 of the trust did you have any conversations with her 12 the circumstance leading up to the
13 regarding the annuity agreement? 13 conversation, but not the conversation itself.
14 A. | believe so, but, | mean, I'm just -- can't 14 THE WITNESS: Okay.
15 be helpful as to specificity. | mean, | think | recall 15 MR. DREYER: Butifit's not at a time
16 initially being in a meeting with Ms. Dunn and John 16 when Mr. Featherstonhaugh was representing you
17 D'Aleo and | think Mr. Featherstonhaugh was there also 17 and you're appearing there and discussing the
18 and may or may not have discussed the trust at that time. 18 annuity agreement with persons who are not
19 | don't have a recollection of sitting down with Ms., 19 representing you, then you're free to discuss
20 Mrs. Dunn specifically for a discussion of the trust, but 20 it with Mr. McGrath. Is that fair?
21 it may very well have happened. | just -- sorry, | can't 21 MR. McGRATH: Yes, that's fair.
22 be helpful there. 22 THE WITNESS: Thank you for that
23 Q. Do you recall providing her with any documents 23 clarification.
24 in connection with her representation of the trust? 24 A. Clearly | was -- that was the time | was
25 A. I'm quite certain | did not. 25 represented by Mr. Featherstonhaugh.
Page 378 Page 380
1 D. Smith 1 D. Smith
2 Q. Okay. To your knowledge did your wife have 2 Q. Allright. Do you recall having a copy of the
3 any discussions with Ms. Dunn regarding the annuity 3 annuity agreement in your possession between the time
4 agreement on or before the preliminary injunction hearing 4 that the search warrants were executed of your residences
5 that took place in June of 2010 in this case? 5 and the preliminary injunction hearing in June of 20107
6 A. | would think not. 6 A. 1did not.
7 Q. Why do you say that? 7 Q. How do you know that you didn't have a copy?
8 A. Because | can't imagine my wife would have had 8 A. Because | had no records. The only records
9 that discussion without me present. 9 that | was aware of in terms of having the annuity
10 Q. You were following the events that were 10 agreement was in a file that | kept in my office and, as
11 occurring in this case in the spring of 2010, correct? 11 I've testified earlier today or yesterday, we were moving
12 A. Yeah, that's fair. 12 and | had just thrown a lot of stuff in some boxes and |
13 Q. And you were aware of the fact that the 13 moved those boxes to my garage and that's when your
14 Securities and Exchange Commission was seeking to freeze | 14 friends made the visit and took all that. So I'm
15 certain assets contained in a stock account and the 15 assuming it was in one of those boxes. | did not have
16 Irrevocable Trust? 16 the agreement at home. Even if | did, it would have been
17 A. Thatis correct. 17 taken.
18 Q. And in connection with that litigation do you 18 So | know explicitly that | didn't have it because
19 recall discussing the annuity agreement with anyone 19 at some point after the trust had actually been ruled in
20 during that time period leading up to the preliminary 20 favor to be unfrozen, | reached out to try to find the
21 injunction hearing in June of 20107 21 agreement because | had anticipated needing it.
22 A. The only recollection | have is the one | just 22 Q. Okay. Let me focus you on that now. What
23 stated a few moments ago and it was very early on in the 23 caused you to reach out to look for the private annuity
24 process. | remember being in Mr. Featherstonhaugh's 24 agreement after the trust assets were unfrozen by the
25 office. | remember Mr. D'Aleo being present. | think 25 court?
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393 395
1 D. Smith 1 D. Smith
2 you were looking for the annuity agreement before you 2 that took place at Mr. Featherstonhaugh's office, |
3 received the annuity agreement work papers? 3 believe you said it was at a time when he was
4 A. That | don't recall. | know | spoke to her 4 representing you, Mr. D'Aleo was present?
5 about it after | got these work papers because 5 A. Correct.
6 conceptually, again, that was something important to us, 6 Q. Without getting into the substance of whatever
7 but | don't know if | had a specific conversation prior 7 conversations took place that day, who else do you recall
8 tothat. 8 being present at that meeting?
9 Q. Okay. Again, you got the work papers on 9 A. lrecalled, and so testified, | think, another
10 July 20th. When in relation to your receipt, did you 10 attorney in the room, but | don't know who it was and --
11 talk to your wife about the fact that this is what you 11 Q. Nobody in this room looks familiar?
12 found or had been given? 12 A. No, | don't think it was Scott. | don't think
13 A. Would have been within three, four days 13 I met Scott until quite a bit later.
14 anyway, but | can't tell you with any certainty. 14 Q. So yourself, Mr. D'Aleo, Mr. Featherstonhaugh,
15 Q. How many conversations did you attend with 15  another attorney whose name you can't recall?
16 Mr. Wojeski and your son in connection with your son's 16 A. Mr. Featherstonhaugh came in and out. | don't
17 business proposal? 17  think he was there the whole time to be honest with you.
18 A. One. 18 John D'Aleo and go back a long. We were old friend, so |
19 Q. Okay. Was any decision made at the end of 19 was kind of -- | think Mr. Featherstonhaugh had engaged
20 that meeting as to what was going to happen? 20 him and | was catching up with John and somehow this came
21 A. | think Mr. Wojeski was inclined. | don't 21 up and we talked about it. That's my recollection.
22 know -- in fact, I'm pretty sure a definitive decision 22 Q. And your recollection is that Mr. D'Aleo had
23 had not been reached. | think he wanted to think about, 23 been retained by Mr. Featherstonhaugh at that time in
24 you know, the structure a little bit and look at the 24  connection with the representation that he had with you?
25 economics a little more. But | think -- certainly it's 25 A. Yes, I'm certain of that.
394 396
1 D. Smith 1 D. Smith
2 the only time | was present with Geoff where we discussed 2 Q. Qkay‘ All right. | think we'll leave it
3 it. Geoff might have met again with him subsequently. 3 there. We're done for today.
4 Q. Did the Hold Harmless Agreement come up at all 4 (Time: 2:40 p_m_)
5 in that conversation -- 5 * * *
6 A. No. 6
7 Q. -- with Mr. Wojeski? 7
8 A. No. 8 * * *
9 Q. And | asked you previously whether you had any 9
10 knowledge Mr. Wojeski had asked for this Hold Harmless 10
11 Agreement in connection with the purchase of the lake 11
12  property and you said no? 12
13 A. Correct. 13
14 Q. Do you have any understanding that he asked 14
15 for this Hold Harmless Agreement in connection with the 15
16 proposal that your son had made to him regarding a 16
17 distribution for a business venture that your son had? 17
18 A. No. 18
19 Q. Itdidn't come up as far as -- 19
20 A. Did not come up. 20
21 Q. --yourecall? 21
22 A. Did not come up. 22
23 Q. Okay. I'm going to ask you one more question 23
24 and then we're done for today. 24
25 Earlier you testified about a conversation 25
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Page 401 Page 403
1 1
2 UNITED STATES DISTRICT COURT 2 EXHIBITS
3 NORTHERN DISTRICT OF NEW YORK 3 No. Description Marked
4 4 601 Letter dated January 13, 2005 452
5 SECURITIES AND EXCHANGE COMMISSION, 5 602 Document with Eelmer Presbyterian
6 Plaintiff, On the Side 478
7 -vs- CVA #: 10 Civ. 457(GLS/DRH) 6
8 McGINN, SMITH & CO., INC., McGINN, SMITH 603 E-Mail From David Rees 486
ADVISORS, LLC, McGINN, SMITH CAPITAL HOLDINGS 7
9 CORP., FIRST ADVISORY INCOME NOTES, LLC, FIRST 604 E-Mail From David Rees to David Smith
EXCELSIOR INCOME NOTES, LLC, FIRST INDEPENDENT 8 Dated Sunday December 2nd, 2007 490
10 INCOME NOTES, LLC, THIRD ALBANY INCOME NOTES, 9 605 Letter Dated December 21, 2005 496
LLC, TIMOTHY M. McGINN, DAVID L. SMITH, LYNN A. 10 606 Consists of a Series of Balance
11 SMITH, GEOFFREY R. SMITH, Individually and as Sheets For the Various Four Funds 498
Trustee of the David L. and Lynn A. Smith 11
12 Irrevocable Trust U/A 8/04/04, LAUREN T. SMITH, 607 E-Mail From Patricia Sicluna to Smith D.,
and NANCY McGINN, 12 Cc Steven Smith Dated August 11, 2005 519
13 13 608 Package of Materials 520
Defendants. 14 609 Letter From Martin Finn to You and
14 Your wife on January 28, 2009 540
LYNN A. SMITH, and NANCY McGINN, 15
15 610 Letter From Dave Smith to David Franceski
Relief Defendants, and 16 Dated January 11, 2009 543
16 17 611 E-Mail String 548
17 GEOFFREY R. SMITH, Trustee of the David L. and 18 612 E-Mail the Dated February 4, 2009 550
Lynn A. Smith Irrevocable Trust U/A 8/04/04m 19 613 Letter Dated February 4th, 2010 From
18 Mr. Dreyer to Mr. Elizabeth Coombs 554
Intervenor 20
19 614 Letter Dated February 7th from Mr. Dreyer
20 Deposition of DAVID L. SMITH, held 21 To Ms. Coombs 363 554
21 at the offices of Phillips Lytle, LLP., 22 615 Five-Page Document Dated 4/4/2010 556
22 Albany, New York, on December 20, 2011, 23 616 Series of Handwritten Notes 559
23 before DEBORAH R. SALESKI, Court 24 617 E-Mail From Patricia Sicluna Dated
24 Reporter and Notary Public in and for September 15, 2009 and an E-Mail From
25 the State of New York. 25 Ms. Sicluna Dated October 27th, 2009 565
Page 402 Page 404
; APPEARANCES: ! D. Smith
3 For the Plaintiff: 2 DAVID L. SMITH, having been recalled as
4 KEVIN McGRATH, ESQ. 3 a witness, being previously duly sworn by the notary
Senior Counsel 4 public present, testified further as follows:
5 Division of Enforcement
United States Securities and Exchange Commission S
6 3 World Financial Center, Suite 400 6 EXAMINATION BY MR. McGRATH:
New York, New York 10281-1022 : :
7 (212)336-0578 7 Q. Good morn.lng, Mr. Smith.
8 8 A. Good morning, Mr. McGrath.
9 For the Defendant David L. Smith: 9 MR. McGRATH: For the record, David
10 DREYER BOYAJIAN, LLP . . .
Attorneys at Law 10 McGrath and David Stoelting are appearing on
11 75 Columbia Street 11 behalf of the SEC. Would counsel please
. g'\f’?% L'\Il_eIX\VMYBrI;éIiELO Esa 12 identify themselves.
(518) 463-7784 13 MR..DREYER: William Dreyer on behalf of
13 14 Mr. Smith.
14 Also Present 15 MR. ELY: Scott Ely on behalf of Lynn
so Present: . . .
15 16 Smith and the Lynn Smith, Dave Smith
David Stoelting, Esq. 17 Irrevocable Trust.
16 ‘é";g'tfrglj- E;‘;W”’ Esq. 18 MR. BROWN: William J. Brown of Phillips
17 T 19 Lytle for the receiver.
18 * * * 20 BY MR. McGRATH:
;g 21 Q. Mr. Smith, I'm going to remind you you're
21 22 still under oath. Okay. Do you recall you previously
22 23 testified about a conversation that you had with a
23 , ) .
o4 24 Mr. D'Aleo at the offices of Jim Featherstonhaugh
25 25 regarding the private annuity agreement?
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Page 405
D. Smith

A. Yes.

Q. You testified that that conversation occurred
at the time that you believed you had retained or were
considering retaining Mr. Featherstonhaugh's firm to
represent you --

A. Thatis correct.

Q. --in connection with this action?

A. Thatis correct.

Q. And | believe you also testified that
Mr. Featherstonhaugh and Ms. Dunn, Jill Dunn, were
present for some parts of that conversation; is that
correct?

A. | don't think | testified that way. My
recollection was Mr. Featherstonhaugh certainly came in
and out of the office. | don't recall if | met Ms. Dunn
that day or not. | have no recollection of that.

Q. Allright. Who else do you recall being
present at that meeting other than yourself, Mr. D'Aleo,
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Page 407
D. Smith
we had, we had one in the conference room in the evening
where | engaged --
MR. DREYER: Just getting ready to raise

my hand as an indication when you start

talking about conversations, just setting the

stage for Mr. McGrath.

A. Where | engaged Mr. Featherstonhaugh to be
sort of controlling the case. We just didn't know how
with so many moving parts. And at that time he
introduced Jill Dunn, who he was recommending, would look
after the trust. | believe Mr. Dreyer came in that
evening. I'm -- | know Mr. McGinn was there and | think
Mr. Jones was there and obviously Mr. Featherstonhaugh,
so that's -- and | don't know if that was prior to -- |
think that was the first meeting we had.
And then the second meeting, and the one that

you were asking me more specifically about, was in
Mr. Featherstonhaugh's office, not in the boardroom, it

20 Mr. Featherstonhaugh at various times? 20 was in a sort of a small conference room, | guess for
21 A. | testified, and | still have some 21 lack of a better description, in the back. And that's
22 recollection, that there was some other attorney from 22 where -- | know John was in there, he was -- he was
23 Jim's office. Again, he was not present to be 23 reviewing some things. | had the discussion | talked
24 representing us, | think he was just kind of in and out 24 about and Feathers [sic] was in and out and | just don't
25 and | just don't know who it was. 25 think Jill Dunn showed up that day. | don't think she
Page 406 Page 408
1 D. Smith 1 D. Smith
2 Q. Was your wife present? 2 was there.
3 A |knew you were going to ask that and | have a 3 Q. Your reference to the second meeting in the
4 feeling that she was. | think she was, yes, but | just 4 conference room to John, is John D'Aleo?
5 can't swear to that. We had so many meetings those first 5 A. Yes. I'm sorry.
6 few days and so | don't want to state that emphatically. 6 Q. You said that you showed him something, did
7 | think she was, but | just don't know for sure. 7 you show him the Private Annuity Agreement?
8 Q. The SEC action was filed on April 20th 8 A. No, | didn't show him anything. What |
9 and we have a Notice of Appearance that was filed by 9 believe | testified or should have testified, if |
10 Mr. Featherstonhaugh on behalf of Lynn Smith dated 10 didn't, was that | was describing the private annuity,
11 April 29th, 2010, so whatever meetings took place 11 the trust had come up and at that time | was still
12 presumably took place sometime between April 20th and 12 referring to it as the Private Annuity Trust and | was
13 April 29, 2010. 13 describing exactly what the, you know, basics of the
14  A. That would be correct. 14 trust were.
15 Q. Would that be a fair statement? 15 Q. Now, you eventually retained somebody else to
16 A, Yes. 16 represent you initially in connection with this civil
17 Q. How many meetings do you recall attending at 17 action, correct?
18 Mr. Featherstonhaugh's office during that time period? 18 A. Thatis correct.
19 A, Atleast two. 19 Q. Who's that?
20 Q. Okay. 20 A. Itwas Greenberg Tra --
21 A. And | just don't know which order. As | think 21 Q. Traurig.
22 | testified | was in Arizona, heard about the action, 22 A. Yes. And Mike, Mike --
23 came back, flew down to Florida to pick up my wife and | 23 Q. Mike Koenig.
24 think the meetings were post that. | just can't imagine 24 A. Thanks.
25 that they were prior to that. So the two meetings that 25 Q. K-O-E-N-I-G.

Smith.David 12.20.2011
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1 D. Smith 1 D. Smith
2 A. Yes. Correct. Right. 2 Mr. Featherstonhaugh at?
3 Q. Did you retain him prior to April 29th, 2010 3 A. Not a whole lot. He was kind of, my
4 when Mr. Featherstonhaugh was retained on behalf of your 4 recollection is he was in and out. | think, you know,
5 wife, Lynn Smith? 5 again, he was trying to coordinate where the various
6 A. ldon't believe so. | think that, again, at 6 parties were going to be and, quite frankly, my
7 that meeting that we -- the first meeting, the boardroom 7 recollection is there wasn't a whole lot accomplished at
8 meeting, where we were trying to get -- that was a name 8 that meeting, but | do know he was in and out, but we
9 that was recommended to me and subsequently | was 9 didn't sit and counsel for a long time.
10 introduced to Mike as was, | guess, Mr. McGinn and | 10 Q. You have a clear recollection that that
11 would guess it was some time after that that we retained 11 meeting took place before April 29, 20107
12 him, probably maybe even 10 days, two weeks, who knows. 12 A. ldonot. I'mjusttrying to -- I'm trying
13 Q. Without getting into any specific 13 to -- the 20th was on like a Tuesday or Wednesday, |
14 conversations or advice that was asked for or given, | 14  think, because | was in Arizona, | flew back, | flew to
15  just want to ask you whether the topic of the David and 15  Florida, | drove back over the weekend. | remember
16  Lynn Smith Irrevocable Trust came up during the first 16 driving back on a Saturday night, so my guess is that
17 meeting in the conference room -- I'm sorry, in the 17 first meeting was probably the following Monday, which
18 boardroom, that evening meeting, to your knowledge? 18 would probably be like the 20th, right? About five days.
19 A. No, it did -- well, it came up. There was no 19 And then the second meeting was probably -- you know, if
20 discussion of it. It came up in the sense that since 20 it was before the 29th, it would have been real close.
21 these other parties were mentioned, he mentioned, you 21 It would have been the 27th or 28th, something like that.
22 know, referenced, Jill Dunn, so | can't imagine it 22 MR. DREYER: Go off the record.
23 couldn't have -- it had to come up because my 23 (Whereupon, a discussion was held off the
24  recollection is that she was there, so... 24 record.)
25 Q. At the first meeting in the evening in the 25 BY MR. McGRATH:
410 412
1 D. Smith 1 D. Smith
2 boardroom? 2 Q. Did you have any discussions with Jill Dunn
3 A. Thatis my recollection. Let me back up a 3 other than what took place in Mr. Featherstonhaugh's
4 little bit, though, because I'm not sure at that time 4  office on or before April 29th? Sorry, my question is:
5 whether Jim specifically was referring Ms. Dunn to handle 5  Aside from the one or two meetings that you just
6 the trust now that | think about it because she was 6 referenced there, did you have any discussions with Jill
7  someone that had worked with Bill and there was a lot of 7 Dunn either before or after April 29th regarding the
8 moving parts. | may want to correct my testimony. I'm 8  Private Annuity Agreement?
9 not absolutely certain whether she was referenced as 9 A.  Well, | don't think before the 29th because,
10 going to be handling the trust on that particular day. 10 aslsaid, | think that second meeting we were right up
11 She was certainly in the room, | remember that 11 against it and certainly subsequent to that, | don't
12 specifically. 12 remember a specific meeting, but I'm sure | had a
13 Q. Okay. Was the Private Annuity Agreement a 13 discussion. | know Mr. Featherstonhaugh once she became
14 topic of conversation in that first meeting? 14 engaged with the trust sort of left things to her and |
15 A. |don't believe so, no, not at all. 15 obviously must have had some discussion. She would have
16 Q. So the second meeting, which took place in a 16 wanted to know what it was all about. But | didn't keep
17 conference room in Mr. Featherstonhaugh's office? 17 acalendar or, you know, so | don't think it would be
18 A. It's an office, yes. 18 before the 29th if that's your specific question.
19 Q. How long did that meeting last approximately? 19 Afterward | would have had -- certainly would have had
20 A. Maybe an hour. 20 some discussion.
21 Q. Okay. And was your wife at that meeting? 21 Q. Were you aware of the fact that at the
22 A. As | said a few moments ago, it's my belief 22 preliminary injunction hearing in June of 2010 Jill Dunn
23 shewas. | --you know, as | said, a lot of moving 23 argued on behalf of the trust that your wife, Lynn Smith,
24 parts, but | think she was at that meeting. 24  had no interest in any of the trusts, irrevocable trust
25 Q. Understood. And how much of that meeting was 25 assets?

ESQUIRE

Toll Free: 800.944.9454
Facsimile: 212.557.5972

Suite 4715

One Penn Plaza

New York, NY 10119
www.esquiresolutions.com



Case 1:10-cv-00457-GLS-DRH Document 447-1

Filed 02/24/12 Page 27 of 104

David L. Smith December 20, 2011
413 415
1 D. Smith 1 D. Smith
2 A. ldo, yes. 2 MR. DREYER: The two-way discussion is |
3 Q. When did you learn that? 3 believe privileged.
4 A. Oh, sometime post, you know, the summer when 4 Q. Did you have any discussions with Mr. D'Aleo
5 the trust -- | think the whose issue came up again and, 5 after that conversation in Mr. Featherstonhaugh's
6 you know, there was another decision and we started to 6 conference room regarding the Private Annuity Agreement
7 have a fair amount of discussions of what took place. 7 or Private Annuity Trust?
8 Q. Ithink | previously asked you whether you had 8 A. ldon't believe so. | think that's the only
9 reviewed any of the submissions that your wife made to 9 time that | met with John.
10 the court prior to them being submitted and your 10 Q. Did you make any efforts to locate the Private
11 testimony was you did not? 11 Annuity Agreement after the SEC filed its case on
12 A. |don't believe | did. 12 April 20, 2010 and prior to the Preliminary Injunction
13 Q. Allright. Did you become aware prior to the 13 Hearing in June of 20107
14 Preliminary Injunction Hearing in June of 2010 that your 14 A. No.
15  wife had made submissions to the court that indicated 15 Q. Okay. Without getting into specifics did you
16 that she didn't have any interest in any of the trust 16 have a discussion with Mr. D'Aleo about trying to find
17 assets either current or future? 17  that document?
18 A. ldon't know what the timing was. | know the 18 A. No, because, you know, my recollection was, if
19 discussion, certainly as it related to my wife, and 19 it was asked, | didn't have any documentation. | knew
20 virtually everyone who was involved was looking at that 20 that there had been a -- to the best of my recollection,
21 question regarding the irrevocable trust and | think 21 there had been a file that | had at my office. | can
22 the -- clearly the controversy, which ultimately followed 22 tell you exactly where it was located and knowing that
23 was, did my wife remember or have any knowledge of the 23 that had been removed the only discussion that | would
24 Private Annuity Agreement and | can be pretty blunt and 24 have had with John and, again, | don't think I talked
25 say no. | mean, she obviously had signed it at one time, 25 about the Private Annuity Agreement, | talked about | had
414 416
1 D. Smith 1 D. Smith
2 but her ability to remember anything about it would have 2 afile of backup material, due diligence may have
3 been, as | think I've testified earlier last week, would 3 mentioned the Private Annuity Trust again, not thinking
4 be virtually zero. 4 so much that there was this separate agreement.
5 Q. You had had a conversation with Mr. D'Aleo 5 Q. Okay. We've determined, according to the
6 about it prior to that Preliminary Injunction Hearing for 6  court docket, that Mr. Koenig appeared as your attorney
7 sure? 7 on May 3rd, 2010.
8 A. | had -- what | had, what I've testified, and, 8 A. Yeah.
9 again, | think this is where a lot of the unfortunate 9 Q. Three, four days after Mr. Featherstonhaugh
10 controversy came, | had always referred to it as a 10 appeared on behalf of your wife?
11 Private Annuity Trust. In fact, in my letter to 11 A. Okay.
12 Mr. Robellus stated Private Annuity Trust. | sort of 12 Q. Does that change your recollection of anything
13 looked at it as a global thing and had not either because 13  you've testified to?
14 | don't have the background or didn't bother to make the 14 A. No, | mean, again, he was -- he was mentioned
15 distinction, that what we really had was an irrevocable 15 on that first meeting, as | said. At some point we got
16 trust and within that irrevocable trust was a Private 16 together and he was engaged, but that sounds about right,
17 Annuity Agreement. And evidently that whole distinction 17  May 3rd. | will know he was intending to represent us in
18 has proven to be a major issue. But my discussion with 18 terms of the preliminary hearing, so...
19 Mr. D'Aleo was, | talked to it as the Private Annuity 19 Q. Allright. You've previously testified about
20 Trust and | explained basically what the aspects of it 20 the contents of the Private Placement Memorandums, which
21 were. 21 | referred to in shorthand as PPM, from time to time on
22 MR. DREYER: Objection. You can describe 22 behalf of FIIN, FAIN, FEIN and TAIN, which [I'll refer to
23 the circumstances. 23 as the Four Funds again, and | understand you have a
24 THE WITNESS: But that's privileged 24  different preference, but you understand what | mean --
25 information. 25 A. ldo, yes.
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MCGINN, SMITH & CO., INC.
LOAN INTEREST
OFFICER: David L. Smith

LOAN PAY ' PAYMENT/

DATE DATE PRINCIPAL ADVANCE
03/23/92 04/06/92 0.12  150000.00 700.00  100000.00
04/07/92 05/08/92 0.12 50000.00 516.67 ~ 8000.00
05/09/92 06/02/92 0.12 42000.00  336.00 2000.00
06/03/92 06/30/92 0.12 40000.00  360.00 :

_ , ' 1912.67

07/01/92 07/17/92 0.12 41912.67 223.53 /?/2 G 7
Total Principal and Interest 42136.20

pelr
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. . . : State of New York

THIS ENTURE, Comnty of .
. - ’ Recorded on the day of

Made the day of July, Twe ., 4D, 2610 at
Thousand-and Ten - - 0’clock A

in
> - of DEEDS at ps
and exsmlned. : i ge

.

Clerck
Batween

ey awm suzs, resiging ot [ s:->os:
Springs, New York 12866 g

Party of the first part, and

' DAVID WQJESKI, as Trustee of them Lymm A Smith
Irrevocable Trust with an address of East Greenbush,
New York- 12061 N

- . Party of the second part,

Witnesseth that the parties of the first part, in consideration
of- ONE AND NO/100 Dollars ($1.00) lawful money of the United
States, and other good and valuable consideration paid by the
parties of the second tga:m:, do hereby grant and release unte the
party of the second part, its heirs and assigns forevar, all of the
property described as follows: R

All that tract or parcel of land, situate i the Town of
Brdadalkin, County. of Fulton and State of New York, bounded and
described as follows: .

Beginning at the northwesterly corner of property, now or formerly,
owned by one Delbért A. Galusha, on the southerly boundary line of
property of the Hudsonm River Regulating District, and rvaning
thence in 2 Southwesterly direction for a distance.of Eighty (80)
feet more or less; thence running in a Southeasterly direction for
a distance of One  Hundred (100) feet, thence running in a
Noxtheasterly direction for a distance of Eighty (80} feet, more or
leas, to property of Galushay thence rumnning in a Northwesterly
diresction, along property of Galusha for a distance of One Hundred
{109) feet, the place of beginning. ’ ) -

With the right to use the existing right of way, as now laid ont.

Being the same premises conveyed to Lynn Ann Smith by Lynn
Laskevich smith, a/k/a Lynn Ann Smith, as sole heir under the Last
W11l and Testament of Wasil Laskevich dated March 31, .

Juli 25, 1989 in the Fulton County Clerk’s Difice inM

. . Subject to all covepants, conditions, xestrictions and
easemants of record affecting waid premises. .

Together with the apéw:tenances and all the estate and rights .

of the party of the fixst part in and to said premises,

To have and to bold the premises herein granted unto the party
of the second part, its helrs and assigas forever.

And said Party of the First Part covenants as follows:

First, That the party of the first part is seized of the said
premises in fee simple, and bas good right to convey same;.

Second, That the rarty of the. second part shall quietly enjoy -
the said premises; '

Third, That said Party of tke First Part will forever Warrant

{WDusow2.})

TR0000293

TRT.e . te a et
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I =]

the title to said premises. )

. Pourth, That, in Compliance with Sec. 13 of.the Lien Law, the
grent,or will® receive the consideraticn for .this conveyance and will
old the right to receive such consideration as a truskt fund to be
-}
applled First for the purpese of paying the cost of the improvement
and will apply the same first to the payment of the cost of the
imtﬁrovemen: before using any part of the total of the same for any
other purpose. . .

In Witness Wherec;f, the party of the first part bas hersunto
set its hand and seal the day and year first above. written.

~ In The Presence of

STATR OF ‘WEW

RE H
N ﬂ T B3.:
COUNTY OXF / }’ H
on the day of July, 201D, before - me, the undefsiqned;

) ?ersonal appeared Lynn Ann Smith personally kmown to me or proved
Lo me on the basis of .satisfactory evidence to be the individual
whose neme is subscribed to the within. instrument and ackncwIedged
to me that she executéd the same in her capacity,. and that by her

. aignattu:e on the . instyument, the individual, or the persen tpon
* behalf of vhich the 'individual acted, executed t strument.

L WILEY

oty e ol Hea T o
. ) Mmkshwinﬁghx;I,aL; .
Tax Map No.: - | : s :

Tax Billing Address: [NNE-st Greenbush, New York 12063

DEED

WARRABNTY WITH LIEN COVENANT

LYBN ANN SHITH
T0

DAVID WOJESKI, as Trustee of
The David L. and Lyan A. Smith .
Irrevocable Trust

RECORD AND ESTUEN BY MAIL TO:
E‘:e:ggggsﬁ&nhau:‘: H!ji s €1 i-f.!
83 pipe Streat of e
Bibany, N 13207 -

515} 136-0786-

{WD030105.1)
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Indemnity and Hold Harmless Agreement

~ For valuable oonsidemtipn, the receipt of which is-hereb)f acknowledged, we, David L.
Smith and Lynn A. Smith oi_aratoga Springs, New York, on iwehalf of
ourselves and our heirs, devisees and assigns, jointly and severally hereby agree to reiease;
indemnify, defind and hold harmless David Wojeski of IR ost Greenbusﬁ, New
York, individually and ﬁszrustee of the David L. Smith and Lymn A. Smith Iirevocable Trust |
-dated August 4, 2004, of énd from ény'and all claims, actions, coﬁxpensaﬁon, obligations, tax |
- assessments, 'iiabilitiw, demands, contracts, agreements, judgments, at law and in 'eﬁpi'ty, v
whe.m.ei- in existeqce mﬁ ér which may accrue in the future, érising out of or related to thé |
D_avi& L. Smith-and Lynn A. Smith Irrevocable Trust dated August 2, 2004, i:xéludiﬁg but not
. limited to, any-fmgncial transactions, mvesunents. obligations or distributions, and the potential
| tax consequences thereqf',. relating to said Trust, its Donors and iis beneﬁéiaxies, and any and all

financial institutions, third parties and government or quasi-govemment authorities,

David L. Smith __ Date /IynnA.Smith  Date

- TRO000242
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Page 1 Page 3
1 1 L. Smith
2 UNITED STATES DISTRICT COURT 2
3 NORTHERN DISTRICT OF NEW YORK s INDEX
4****************** EXAM'NATIONS
5 SECURITIES AND EXCHANGE COMMISSION, 4 Page
6 Plaintiff, 5 LAUREN SMITH
7 -Vs- 10 Civ. 457 (GLS/DRH) 6 Examination by MR. NEWVILLE 6
8 McGINN, SMITH & CO., INC., 7
McGINN, SMITH ADVISORS, LLC, 8 EXHIBITS
9 McGINN, SMITH CAPITAL HOLDINGS CORP., 9 No Description Pade
FIRST ADVISORY INCOME NOTES, LLC, 10 P 9
10 FIRST EXCELSIOR INCOME NOTES, LLC, 409 Plaintiff's first request for 9
FIRST INDEPENDENT INCOME NOTES, LLC, 11 production of documents for
11 THIRD ALBANY INCOME NOTES, LLC, defendant Lauren T. Smith
TIMOTHY M. McGINN, DAVID L. SMITH, 12 dated September 14, 2010
12 LYNN A. SMITH, GEOFFREY R. SMITH, 13 410 RMR Wealth Management account 34
Individually and as Trustee of the David L. statement for Lau.ren T. Smith
13 and Lynn A. Smith Irrevocable Trust U/A 8/04/04, 1 Igoﬂﬁleﬁémgoa%md une 6, 2010
LAUREN T. SMITH, and NANCY McGINN, 15 '
14 411 Five-page document containing 52
Defendants, 16 fax or e-mail attachment
15 17 412 One-page e-mail from Lauren Smith 53
LYNN A. SMITH, and to David Wojeski dated July 12, 2010
! 18
16 NANCY McGINN,
17 Relief Defendants, and 0 413 Bank account documents 73
18 GEOFFREY R. SMITH, Trustee of the 414 Three pages of documents 75
David L. And Lynn A. Smith Irrevocable 20 containing some check disbursement
19 Trust U/A 8/04/04, inquiry, another document and an
20 Intervenor. 21 e-mail from Brian Mayer to
21 * ok Kk Kk Kk Kk Kk Kk Kk Kk Kk Kk Kk Kk Kk Kk * * FrancineKurtzdatedMay6,2010
22 22
415 Canceled checks 76
23 23
24 24
25 25
Page 2 Page 4
1 L. Smith 1 L. Smith
2 2 416
3 EXAMINATION BEFORE TRIAL of LAUREN SMITH, requesst?ne”;fa'::;:m:;‘r;;]ma'
4 held at Phillips Lytle, LLC, Albany, New York, y
5 on November 28, 2011 before NORA B. LAMICA, 4
6 Court Reporter and Notary Public in and for 417 Copies of canceled checks from 83
7 the State of New York. 5 the David L. Smith and
8 Lynn A. Smith account made out
. 6 to Lauren T. Smith
18 ﬁPPEARAfNC'IDEIS.. it 7 418 One-page e-mail dated 90
ttorneys for Plaintiff. July 25, 2011 from Lauren Smith to
11 SECURITIES AND EXCHANGE COMMISSION 8 PRabinovich@rmrwm.com
Attorneys at Law 9
12 3 World Financial Center, Room 400 10 REQUESTS
New York. New York 10281 11 Page 79, Line 20 through Page 80, Line 5:
. ' 12 Q. Do you know where the statement for the period
13 gi éi?/TSJgTMOE,\II_I'EI'YXI\gLII;g ESQ. of May 13, 2010 to June 10, 2010 time period is?
: ’ Q. 13 A. ldonot. | was just print, print, print. |
14 may have skipped over one. | can provide that to you.
15 Attorneys for Defendant Lauren Smith: 14 If you need me to go online right now | can do it.
16 FEATHERSTONHAUGH, WILEY & CLYNE, LLP MR. ELY: May what?
Attorneys at Law 15 MR. NEWVILLE: May 13 to June 10, 2010.
17 99 Pine Street Q. Ijustask you work with your counsel to
16 provide that to us.
Albany, New York 12207 A, Of course.
18 BY: SCOTT J. ELY, ESQ. 17
19 18
20 19
> 2
22
22
24 24
25 25

Smith, Lauren 11.28.2011
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Page 85 Page 87
1 L. Smith 1 L. Smith
2 A Yes. 2 also gave your brother Geoff a gift in the amount of
3 Q. A number of $1,000 checks there, correct? 3 $10,0007
4 A Yes. 4 A. ldon't know.
5 Q. AndI'mjust curious why you wouldn't take a 5 Q. Geoff didn't get married, did he?
6 distribution from the trust for that kind of money? 6 A. No, he did not.
7 A. The distribution from the trust -- the trust 7 Q. | think we discussed this before, but after
8 was setup. | didn't know | had access to the money. The 8 the SEC filed its lawsuit you were aware that your
9 trust had been setup for my future. If I'm a little 9 parents assets had been frozen, correct?
10 short on rent | feel | can ask my mom and my family for 10 A. Yes.
11 some support, for some help without digging into money 11 Q. You're aware that their documents had been
12 that is suppose to be set aside for later in my life. 12 seized by the FBI?
13 Q. Again we've got additional checks from 13 A. Yes.
14 February, March, April, May and June of 2008 in the 14 Q. Were you in New York at all during the time
15 amount of $1,000. Do you see that? 15 that occurred?
16 A, Mm-hmm. 16 MR. ELY: Is this the first time they
17 Q. In addition another $1,000 check in December 17 froze or the second time?
18 of '08, a $2,000 check in March of '09, a $2,200 check in 18 MR. NEWVILLE: When the documents were
19 May of '09. Do you see those? 19 seized by the FBI.
20 A VYes. 20 A. No, | was not here.
21 Q. How would you describe these additional 21 Q. You're aware that your parents were undergoing
22 checks? 22 some serious financial difficulties as a result of the
23  A. They were still money to help pay my rent. 23 asset freeze, weren't you?
24 Q. Did you provide anything in return for the 24 A. Yes.
25 checks that are referenced in Exhibit 4177 25 Q. And you're aware that a lot of work was done
Page 86 Page 88
1 L. Smith 1 L. Smith
2 A. No. 2 in order to release the trust from the asset freeze, were
3 Q. These were gifts to you? 3 you not?
4 A. Yes. 4 A Yes.
5 Q. About how much money would you say you 5 Q. Andyou're aware that a lot of work was done
6 received over the 2006 to 2009 time period from your 6 to attempt to release your mother's stock account from
7 parents as gifts? 7 the asset freeze, were you not?
8 A. ldon't know. If you would like to add these, 8 A. Ido notknow.
9 be my guest. 9 Q. Youwere aware that it was very important to
10 Q. Did you receive any funds from your parents 10 your parents to release the trust assets from the asset
11 during the 2010 time period? 11 freeze in order to help them pay their living expenses,
12 A. No. I don'trecall. 12 weren't you?
13 Q. After the SEC filed its lawsuit at any point 13 A. Ido not know.
14 in time up until today do you recall any gifts from your 14 Q. You're aware that your parents had substantial
15 parents? 15 living expenses during that period of time they were not
16 A. No. 16 able to pay, correct?
17 Q. Do you recall whether your mother gaveyoua |17  A. Correct.
18 $10,000 gift after the camp properties were transferred |18 Q. And you're aware that your parents were
19 into ownership? 19 incurring substantial legal fees that they were not able
20 A. |was given money. | was just married this 20 to pay, correct?
21 past September 24, 2011. | was given $10,000 from my| 21 A. Correct.
22 parents. Again, that you will see in my_ 22 Q. So at the time the camp property ownership was
23 account which | will not be touching because now that is| 23 transferred, you knew that your parents required money in
24 my future money. 24 order to fund their living expenses and their legal fees,
25 Q. Is it your understanding that your parents 25 right?

Smith, Lauren 11.28.2011
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e

-

CAPACITY ONE MANAG[M ENT, LLC
Summanry of terms to be incosporated into the Operating Agmement of Caparity One Managemant,

LLC

The David & Lynn Smith irrevecable Trust {“the Trust”) will make 2 $200,900 investment in Capacity One
Management, LLC (“Capacity Oune") in exchange for a 49% equity interest in such entity. In addfition, the
following terms will be incorporated inlo the final operating agreement.

K Voling will be based on one vole per share.

@ The Trust will have priority distribution rights until 100% of its Investment has been re-mrned in
full. Thereafter, the distsibutions will be split according to owner ship.

o There will be no fequiremants for additional capital. However, if there is additional cagital
required the parues who fund the additional capital will will have priority distribution rights
before the ongmal investors it proportion of the adeditional capital amounts.

o Losses will be atlocated first 1o those with positive capital account balances and then according
to ownership percentage.

e There will be no provision Lo restore a negative capsl.xl accounl halance and there wilf b2 no

_ individual liability for LLC debts’ :

o Asale of the business «will req uire the consent of 75% of outstanding m‘-‘thIShlp units.

The above is agreed 1o by:

Geofirey R. Smith, CFA
President _
Capacity On2 Managemeant, LLC

T ol 4 -
IR TN 7 SN
e [ =77 ,.

David Wajeski, Tyubies
David & Lynn Smith Ireevocakle Trust

TR0O000361
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CAPACITY ONE MANAGEMENT, LLC

July 16, 2010

David and Lynn Smith Irrevocable Trust
Trustee: David Wojeski

Dear David:

Please accept this letter as consideration for the investment by the David and Lynn Smith Irrevocable
Trust in to Capacity One Management, LLC in the amount of $200,000.00 in exchange for a 49% equity
interest in the company. The equity will contain a preferred return of capital.

Best Regards,

Geoffrey R. Smith, CFA
President
Capacity One Management, LLC

TRO0O00465
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David M. Wojeski

' Frorh: Geoffrey Smith [geoff@capacityonemanagement.com]
Sent:  Tuesday, August 10, 2010 10:33 AM
To: David M. Wojeski '
Subject: investment agreement
Hi Dave, :

Did you need to make any changes to the letter? If you make some changes just send it back to me and
I'lt sign it, scan it, and send it back In pdf form. Thanks.

Geoff

Geoffrey Smith, CFA

Managing Director

Capacity One Management, LLC

P: 917-623-8235

Fr 518-583-1492
Geoff@capacityonemanagement.com

11/11/2010.

TRO000466
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From: David M. Wojeski

Sent: Tuesday, August 10, 2010 3:58 PM

To: 'Geoffrey Smith'

Subject: Capacity One Management term sheet.doc

Attachments: Capacity One Management term sheet.doc
take a look at this.

dave -

11/11/2010

TRO0C00467
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CAPACITY ONE MANAGEMENT LLC

Summary of terms to be incorporated into the Operating Agreement of Capacity One Management,
LLc

The David & Lynn Smith Irrevocable Trust {“the Trust”) will make a $200,000 investment in Capacity One
Management, LLC (“Capacity One”) in exchange for a 49% equity interest in such entity. In additlon, the
following terms will be incorporated into the final operating agreement.

« Voting will be based on one vote per share.

= The Trust will have priority distribution rights until 100% of its investment has been returned in
full. Thereafter, the distributions will be split according to ownership.

s There will be no requirements for additional capital. However, if there is additional capital
required and all parties do not participate at their equity level, the parties who fund the
additional capital will be paid 12% on such additional capital and will have priority distribution
rights before the original investors.

e Losses will be allocated first to those with posmve capital account balances and then according
to ownership percentage.

o There will be provision to restore a negative capital account halance and there will be no
individual liability for LLC debts

e A sale of the business will require the consent of 75% of outstanding membership units.

The above is agreed to by:

Geoffrey R. Smith, CFA
President
Capacity One Management, LLC

David Wojeski, Trustee
David & Lynn Smith lrrevocable Trust

"TR0000468
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From: Geoffrey Smith [gs:%gmail.com]
Sent:  Tuesday, August 10, 2010 4:56 PM

To: David M. Wojeski

Subject: Re: Capacity One Management term sheet.doc

It locks good. However, is there a way to stlpulate that if the Trust makes a further mvesiment
prior to a third party investment it will receive the same terms as the original $200k? I guess
what I'm saying is that I had originally planned on funding $500k from the Trust (even before
you became Trustee), and would like the Trust to invest an additional $300k assuming that it
becomes unfrozen and looks like a prudent investment judging from results on the first deal that
has already been fimded (our first promotion to sell the PGA National rooms is on
deals.woot.com on Wednesday August 18th. There are 2 additional promotions in the pipeline if
the first does not sell out). However I don't want to give up conirol of the company. Any ideas
on if that can work?

Secondly, I don't love the idea of stipulating that additional investment will receive 12% because
[ don't want to be bound to an "interest" payment if the company is unsuccessful. I'd like all
investors to have equity. I think the way to do this is for my stock to have anti-dilution
provisions, right? Let me know what you think, and we can make a few changes. Then I'll sign,
scan and send back to you,

Geoff

On Tue, Aug 10, 2010 at 3:57 PM David M. WOjeSkl < wo;eskx(w;wo;esklco com> wrote:
- {ake a look at this.

. dave

IRS CIRCULAR 230 DISCLOSURE: Any advice contained in this email (including any attachments unless

" expressly stated otherwise) is not intended or written to be used, and cannot be used, for purposes of avoiding tax

penalties that may be imposed on any taxpayer.

CONFIDENTIALITY NOTICE: This e-mail is only intended for the person(s) to whom it is addressed and
. may contain confidential information. Unless stated to the contrary, any opinions or comments are personal to the
writer and do not represent the official view of the company. If you have received this e-mail in emor, please
notify us immediately by reply e-mail and then deletz this message from your system. Please do not copy it or use
" it for any purposes, or disclose its contents to any other person. Thank you for your cooperation.

11/11/2010

TRO000469
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David M. Wojeski

From: David M. Wojeski

Sent:  Tuesday, August 10, 2010 5:05 PM

Te: 'Geoffrey Smith'

Subject: RE: Capacity One Management term sheat.doc
' let me think about that tonite :

From: Geoffrey Smith [mai!to:grgmail.com]
Sent: Tuesday, August 10, 2010 4:56 PM

‘To: David M. Wojeski

Subject: Re: Capacity One Management term sheet.doc

It looks good. However, is there a way to stipulate that if the Trust makes a further investment
prior to a third party investment it will receive the same terms as the original $200k? I guess
what I'm saying is that [ had originally planned on funding $500k from the Trust (even before
you became Trustee), and would like the Trust to invest an additional $300k assuming that it
becomes unfrozen and looks like a prudent investment judging from results on the first deal that
has already been funded (our first promotion to sell the PGA National rooms is on
deals.woot.com on Wednesday August 18th. There are 2 additional promotions in the pipeline if
the first does not sell out). However I don't want to give up control of the company. Any ideas
on if that can work?

Secondly, I don't love the idea of stipulating that additional investment will receive 12% because
{ don't want to be bound to an “interest” payment if the company is unsuccessful. 1'd like all
investors to have equity. I think the way to do this is for my stock to have anti-dilution
provisions, right? et me know what you think, and we can make a few changes. Then I'll sign,
scan and send back to you. :

Geoff

On Tue, Aug 10, 2010 at 3:57 PM, David M. Wojeski <dwojeski@wojeskico.com> wrote:
take a look at this. _ '

dave

IRS CIRCULAR 230 DISCLOSURE: Any advice contained in this email (including any attachments unisss
expressly stated otherwise) is not intended or written to be used, and cannot be used, for purposes of avoiding tax
penalties that may be imposed on any taxpayer.

CONFIDENTIALITY NOTICE: This c-mail is only intended for the person(s) to whom it is addressed and
may contain confidential information. Unless stated to the contrary, any opinions or comments are pessonal to the
writer and do niot represent the official view of the company. If you have received this e-masil in error, please
" notify us immediately by reply e-mail and then delete this message from your system. Please do not copy it or use
" it for any purposes, or disclose its contents to any other person. Thank you for your cooperation.

11/11/2010
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from:  Geoff Smith [ llll@gmai.com]

Sent:  Tuesday, August 10, 2010 5:08 PM

To: David M. Wojeski

Subject: Re: Capacity One Management term shest.doc
Sounds good.

Sent from my iPhone
On Aug 10, 2010, at 5:04 PM, "David M. Wojeski" <dwoieski@wojeskico.com™ wrote:

let me think about that fonite

From: Geoffrey Smith [maiito:cHNCgrail.com]
Sent: Tuesday, August 10, 2010 4:56 PM

To: David M. Wojeski ’

Subject: Re: Capacity One Management term sheet.doc

Tt looks good. However, is there a way to stipulate that if the Trust makes a further
investment prior to a third party investment it will receive the same terms as the

- original $200k? I guess what I'm saying is that I had originally planned on funding
$500k from the Trust (even before you became Trustee), and would like the Trust to
invest an additional $300k assuming that it becomes unfrozen and looks like a
prudent investment judging from resulis on the first deal that has already been
finded (our first promotion to sell the PGA National rooms is on deals.woot.com on
Wednesday August 18th. There are 2 additional promotions in the pipeline if the
first does not sell out). However I don't want to give up control of the company.

. Any ideas on if that can work? '

Secondly, I don't love the idea of stipulating that additional investment will receive
12% because I don't want to be bound to an "interest” payment if the company is
unsuccessful. I'd like all investors to have equity. I think the way to do this is for
tmy stock to have anti-dilution provisions, right? Let me know what you think, and -
we can make a few changes. Then I'll sign, scan and send back to you.

Geoff .
On Tue, Aug 10, 2010 at 3:57 PM, David M. Wojeski <dwojeski@wojegkico.com>
wrote; '
'! take a look at this.
| dave
H
IRS CIRCULAR 230 DISCLOSURE: Any advice contained in this email (including any

attachments unless expressly stated otherwise) is not intended or written to be used, and cannot be
used, for purposes of avoiding tax penalties that may be imposed on any taxpayer.

! CONFIDENTIALITY NOTICE: This e-meil is only intended for the person(s) to whom it is
! addressed and may contain confidential information. Unless stated to the contrary, any opinions or

11/11/2010
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Case 1:10-cv-00457-GLS-DRH Document 447-1 Filed 02/24/12 Page 98 of 104

Page 2 of 2

comments are personal to the writer and do not represent the official view of the company. 1f you have received this e-mail in
error, please notify us immediately by reply e-mail and then delete this message from your system, Please do not copy it or use
it for any purposes, or disclose its contents to any other person. Thank you for your cooperation.

IRS CIRCULAR 230 DISCLOSURE: Any advice contained in this email (including any attachments unless expressly stated
otherwise) is not intended or written to be used, and cannot be used, for purposes of avoiding tax penalties that may be imposed
on any taxpayer. : .

CONFIDENTIALITY NOTICE: This e-mail is only intended for the person(s) to whom it is addressed and may contain
confidential information. Unless stated to the contrary, any opinions or comments are personal to the writer and do nof represent
the official view of the company. If you have received this e-mail in error, please notify us immediately by reply e-mail and then
delete this message from your system. Please do not copy it or use it for any purposes, or disclose its contents to any other
person. Thank yeu for your cooperation.

11/11/2010

TR0O000472
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David M. Wojeski

From: Geoffrey Smith [{l@omai.com)
Sent: Wednesday, August 11, 2010 8:57 AM

To: David M. Wojeski

Subject: Re: Capacity One Management term sheet.doc

The other problem with the 12% on additional capital invested is that, if the business proves o
be very successful, my cost of capital could in fact decrease and be less than 12%.

On Tue, Aug 10, 2010 at 3:57 PM, David M. Wajeski <dwojeski@wojeskico.com> wrote:
. take a look at this. . _

dave

" RS CTIRCULAR 230 DISCLOSURE: Any advice contzined in this email (including any attachments unless
. expressly stated otherwise) is not intended or written to be used, and cannot be used, for purposes of avoiding tax

penalties that may be imposed on any taxpayer.

CONFIDENTIALYTY NOTICE: This e-mail is cnly intended for the person(s) to whom it is addressed and
- may contain confidential information. Unless stated to the contrary, any opinions or comments are personal to the
writer and do not represent the official view of the company. If you have received this e-mail in error, please
" notify us immediately by reply e-mail and then delete this message from your system. Please do not copy it or use
. it for any purposes, or disclose its contents to any other person. Thank you for your cooperation.

11/11/2010

TR0000477
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" David M. Wojeski

From: Geofirey Smith (oG g ail.com]
Sent:  Monday, August 16, 2010 3:20 PM

To: David M. Wojeski ,

Subject: Re: Capacity One Managament term sheet.doc
Hi Dave,

Were you able to give my suggestions/conunénts any thought? I'd like to get the letter executed

ASAP. Let me know, I'm free all week long.

Geoff

On Wed, Aug 11, 2010 at 8:56 AM, Geoffrey Smith <g§-@gmil_£og> wrote:
- The other problem with the 12% on additional capital invested is that, if the business proves to
be very successful, my cost of capital could in fact decrease and be less than 12%. :

. On Tue, Aug 10, 2010 at 3:57 PM, David M. Wojeski <§w6jeski@woiesldco.com> wrote:
" i take a look at this.

dave

IRS CIRCULAR 230 DISCLOSURE: Any advice contained in this email (including any attachments vnless
expressly stated otherwise) is not intended or written to be used, and cannot be used, for purposes of avoiding

tax penalties that may be imposed on any taxpayer.

! CONFIDENTIALITY NOTICE: This e-mail is only intended for the person(s) to whom it is addressed and

" may.contain confidential information. Unless stated to the contrary, any opinions or comments are personal to
¢ the writer and do not represent the official view of the company. If you have received this e-mail in error,

i please noiify us immediately by reply e-mail and then delete this message from your system. Please do not

. copy it or use it for any purposes, or disclose its contents to any ofher person. Thank you for your cooperation.

11/11/2010

TRO000478
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David M. Wojeski

From: David M. Wojeski
Sent: Tuesday, August 17, 2010 12:18 PM
To: '‘Geoffrey Smith'

11/11/2010

TR0000479
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CAPACITY ONE MANAGEME NT, ELC :
Summary of terms to be incorporated irito the Operating Agreement of Capacity Oné Managemient,

LL.C

Thia David & Lynn Smith irrevocable: Trust {“the Trust*).will make a $200, 000 investment fiy Capacity Oné
Management, LLC {“Capacity One"} in'exchange for a'49% equity interest in suchentity. In: addition, the
foltowing termiswill be incorporated i inte the final operatmg agreemem

& Voting will be based on one vote.per share.

e TheTrust will have priority distribution rights until 160% of lts investment as been'returned in
full. Thereafter, the distributions will be. spht accordung to ownershlp

o There will be no requiiéments for additional capital. However, if there 1s additional capital
required the partles who fund the additional capital will will have priority distributiorl rights
before the ariginal investers-in proportuon of the additional capitel anibunts,

o Losses will be-allocated first to those with positive capital account balances and thén aceording
to ownership percentage.

» There will be no provision to restore a negative capital account balance- aind there will be ro
individual liability for LLC debts

¢ Asale ofthe business will require the consent of 75% of outstanding membership units.

The-above 1s-agreed to by:

Geoffrey R. Smith, CFA
President
Capacity One Management; LLC

PO‘D , L/' TAATEE

David Wojeski, Tpdstee
David & Lynn Smith Irreviecable Trust

TR0000480
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David M. Wojeski

From: Geoffrey Smith [geoff@capacltyonemanagementcom]
Sent: Tuesday, August 17, 2010 12:35 PM

To: David M. Wojeski

Subject: Executed agreement

Attachments: TrustEquityLetter0001.pdf

Dave,

Please find attached the executed agreement between Capacity One and the Trust. Thanks.

Geoff

Geoffrey Smith, CFA-

Managing Director :
Capacity One Management, LLC

P: 917-623-8235

F: 518-583-1492
Geoﬁ'@capacityoncmanagement.ci)m

11/11/2010
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CAPACITY ONE MANAG EMENT LLC
Summary of tetms: to be mr.orporated into the Operating- Agreement of Gapacity One Management,

e

The David & Lynn Smith: lrrevocable Trust {"the Trust”) will make a $200,000 jnvestment in Capacxty One

Management, LLC {"Capacity. One"} in exchdnge for 5 49% equity Interest in such entity. In-addition, the
following terms will be incorporated into the final operating- agreement

» Voting will be based on one vate per shdre.
' The Trust will have priority distribution rights until 100% of its:investment has been returmed in
' full. Thetealtet, the distributibns will be split according to pwnership. '

o  Therewill be a9 requirements for additional capital. However; ifthereis additional capital
reguired the oarties whe fund the additional capital will wiil have priority-distribution nghls
hefora the original investors in proportion of the additiodal capital amounts,

»  Losses will be allocdted first to those with positive capital account balances and then according
to ownership percentage.

o There wlill be no provision to restore a negative capital accoum balance-and.theré will be no
individual liability for LLC debts

s A sale of the business will require the consant of 75% of outstanding membership-units.

The above is agread to by:

éb///g

Geoffrey R. Smith, CFA
President
Capacity One Management, LLC

po’:\ [:L"L/ ThsTEE

David Wojeski, Tedstee
David & Lynn Smith Irrevocabie Trust

TR0000482




