
 
UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK     
---------------------------------------------------------------x   
SECURITIES AND EXCHANGE COMMISSION  :      
       : 
   Plaintiff,   : 
         : Case No. 1:10-CV-457 
 vs.      : (GLS/DRH) 
       : 
McGINN, SMITH & CO., INC.,   :  
McGINN, SMITH ADVISORS, LLC  : 
McGINN, SMITH CAPITAL HOLDINGS CORP., : 
FIRST ADVISORY INCOME NOTES, LLC, : 
FIRST EXCELSIOR INCOME NOTES, LLC, : 
FIRST INDEPENDENT INCOME NOTES, LLC, : 
THIRD ALBANY INCOME NOTES, LLC,  : 
TIMOTHY M. McGINN, AND   : 
DAVID L. SMITH, GEOFFREY R. SMITH, : 
Individually and as Trustee of the David L. and : 
Lynn A. Smith Irrevocable Trust U/A 8/04/04, : 
LAUREN T. SMITH, and NANCY McGINN, : 
       : 
   Defendants,    : 
       : 
LYNN A. SMITH and    : 
NANCY McGINN,     : 
       : 
   Relief Defendants. and : 
       : 
GEOFFREY R. SMITH, Trustee of the  : 
David L. and Lynn A. Smith Irrevocable  : 
Trust U/A 8/04/04,     : 
       : 
   Intervenor.   : 
--------------------------------------------------------------- 
 

NOTICE OF RECEIVER’S INTENT TO 
ABANDON AND DESTROY CERTAIN RECORDS 

 
 

  PLEASE TAKE NOTICE that William J. Brown, Esq., the Receiver in this 

action, intends to abandon and cause to be destroyed by commercial shredding certain non-
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material documents which are described on the attached Schedules commencing December 20, 

2011.  The reasons for this decision are as follows: 

Introduction 

1. The Securities and Exchange Commission (“SEC”) commenced an action 

against McGinn Smith & Co., Inc., et al. in the United States District Court for the Northern 

District of New York on April 20, 2010 wherein William J. Brown, Esq. was appointed as 

temporary Receiver for certain of the defendants and other entities in the action (“Receiver”) 

(Docket No. 5).  The SEC’s Complaint was subsequently amended (Docket No. 100), and the 

Preliminary Injunction Order was entered on July 22, 2010 appointing William J. Brown as the 

permanent Receiver.’ 

The Stored Records 

2. A number of the presently and formerly operated businesses in the 

Receivership stored a substantial number of records in portions of their Albany, New York 

business premises prior to the commencement of the Receivership which were not rented by the 

landlord of the building to those entities.   

3. The landlord, as part of a building renovation program, has identified that 

those business records are stored in locations in the building for which no rent is paid.  The 

landlord has notified the Receiver that all items in storage in areas for which the Receiver does 

not pay rent must be promptly removed or storage space arranged at the Receiver’s expense. 

4. The Receiver and his staff have generally examined the records listed on 

the attached Schedules and have concluded that they do not warrant retention under the 
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circumstances.  The Receiver has no alternative storage site, and, in any event, the cost to move 

or to store these “ancient” records is not warranted. 

5. In essence, the records listed on Schedule 1 consist of pre-2001 terminated 

alarm contracts, pre-1999 to 2005 McGinn Smith and related entities financial and business 

records dating back many years which are no longer needed or useful to the Receiver.  The 

Receiver has notified the office of the United States Attorney for the Northern District of New 

York and the Securities and Exchange Commission of the existence of these records and his 

intention to abandon and destroy them.   

6. As to the Schedule 2 records, those appear to relate to a building in 

Latham, New York in which an imaging and a separate out-patient surgery center were 

previously operated.  Those businesses have been shut down for many years.  Because those 

records may contain confidential customer information, they will also be shredded.  Schedule 2 

contains an image of the information contained on the side of each of those 50 boxes including 

the dates of the records and a general description of the contents.  The Receiver and his staff 

have not verified all of the contents.  Most of the boxes appear to contain files which relate to 

insurance payments, payables, and other financial information.  Other boxes contain 

correspondence and presumably insurance contracts.   

Notice and Objection Process 

7. The Receiver is giving notice of the intended destruction to certain former 

employees of the McGinn Smith entities including, but not limited to, David Smith, Timothy 

McGinn, Geoff Smith and Matthew McGinn.  The Receiver understands that one or more of 

them may have been responsible, at least at one time, for the custody and care of records relating 
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to the imaging and surgery businesses.  The Receiver has not, however, been provided any actual 

information in that respect.  The Receiver is also providing notice to the New York State 

Department of Health and the Albany County Department of Management and Budget, which at 

one time expressed an interest in certain of imaging center files, at least those located at the 

former premises in Latham, New York. 

8. The Receiver is also giving notice of his intention with respect to this 

matter to all parties who have appeared in the action entitled Securities and Exchange 

Commission v. McGinn, Smith & Co., Inc., et al., Case No. 10-CIV-457. 

9. In addition to mailing this Notice to the parties listed on the attached 

Certificate of Service, the Receiver is filing this Notice with the Court and posting it on the 

Receiver’s website (www.mcginnsmithreceiver.com). 

10. Any person who wishes to assert any objection or comment to the 

proposed process must do so to be received by December 19, 2011 by sending written notice to 

William J. Brown, Receiver, 3400 HSBC Center, Buffalo, NY 14203.  Any objection must set 

forth in writing the specific basis therefor. 

11. If no timely objection is received by the Receiver in the manner set forth 

above, the Receiver intends to proceed with the file destruction process as described in this 

Notice. 
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12. The Receiver is not destroying any other records at this time, although the 

Receiver continues to dispose of stored and unused furniture and office equipment which is of 

little or no value to the Receivership estates since the Receiver has been paying storage charges 

for much of this furniture since the commencement of the action. 

Dated:  December 9, 2011 

PHILLIPS LYTLE  LLP 

By     /s/ William J. Brown                                              
  William J. Brown (Bar Roll #601330) 
   Todd A. Ritschdorff  (Bar Roll #512601) 
Attorneys for Receiver 

           Omni Plaza 
           30 South Pearl Street 
           Albany, New York 12207 
           Telephone No. (518) 472-1224 

and  
 
3400 HSBC Center 
Buffalo, New York 14203 
Telephone No.:   (716) 847-8400 

Doc # 01-2533424.1 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK     
---------------------------------------------------------------x   
SECURITIES AND EXCHANGE COMMISSION  :      
       : 
   Plaintiff,   : 
         : Case No. 1:10-CV-457 
 vs.      : (GLS/DRH) 
       : 
McGINN, SMITH & CO., INC.,   :  
McGINN, SMITH ADVISORS, LLC  : 
McGINN, SMITH CAPITAL HOLDINGS CORP., : 
FIRST ADVISORY INCOME NOTES, LLC, : 
FIRST EXCELSIOR INCOME NOTES, LLC, : 
FIRST INDEPENDENT INCOME NOTES, LLC, : 
THIRD ALBANY INCOME NOTES, LLC,  : 
TIMOTHY M. McGINN, AND   : 
DAVID L. SMITH, GEOFFREY R. SMITH, : 
Individually and as Trustee of the David L. and : 
Lynn A. Smith Irrevocable Trust U/A 8/04/04, : 
LAUREN T. SMITH, and NANCY McGINN, : 
       : 
   Defendants,    : 
       : 
LYNN A. SMITH and    : 
NANCY McGINN,     : 
       : 
   Relief Defendants. and : 
       : 
GEOFFREY R. SMITH, Trustee of the  : 
David L. and Lynn A. Smith Irrevocable  : 
Trust U/A 8/04/04,     : 
       : 
   Intervenor.   : 
---------------------------------------------------------------x 
 

CERTIFICATE OF SERVICE 
 
  I, Karen M. Ludlow, being at all times over 18 years of age, hereby certify that on 
December 9, 2011, a true and correct copy of the Notice of Receiver’s Intent to Abandon and 
Destroy Certain Records was caused to be served by e-mail upon all parties who receive 
electronic notice in this case pursuant to the Court’s ECF filing system, and by First Class Mail 
to the parties indicated below: 

 Alison B. Cohen - acohen@gkblaw.com  
 William J. Dreyer - wdreyer@dreyerboyajian.com, lbaldwin@dreyerboyajian.com, 

sbreslin@dreyerboyajian.com,bhill@dreyerboyajian.com  
 Scott J. Ely - sje@fwc-law.com  
 James D. Featherstonhaugh - jdf@fwc-law.com,cr@fwc-law.com,shm@fwc-

law.com,sje@fwc-law.com, sbh@fwc-law.com  
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 Erin K. Higgins - EHiggins@ckrpf.com  
 Benjamin W. Hill - bhill@dreyerboyajian.com,glentini@dreyerboyajian.com  
 Iseman, Cunningham, Riester & Hyde, LLP - riseman@icrh.com  
 E. Stewart Jones, Jr - bessetca@esjlaw.com,sangerki@esjlaw.com  
 Jack Kaufman - kaufmanja@sec.gov  
 Fred N. Knopf - fred.knopf@wilsonelser.com  
 James P. Lagios - jlagios@icrh.com,tmantica@icrh.com,mlohman@icrh.com  
 Haimavathi V. Marlier - marlierh@sec.gov  
 Kevin P. McGrath - mcgrathk@sec.gov  
 Lara S. Mehraban - mehrabanl@sec.gov,marlierh@sec.gov,newvillej@sec.gov  
 Michael J. Murphy - mmurphy@carterconboy.com,mlypka@carterconboy.com, 

abell@carterconboy.com  
 Joshua M. Newville - newvillej@sec.gov  
 Craig H. Norman - cnorman@coopererving.com,jbugos@coopererving.com  
 Thomas E. Peisch - TPeisch@ckrpf.com,apower@ckrpf.com  
 Piaker & Lyons CPAs - cswanekamp@jaeckle.com  
 Terri L. Reicher - Terri.Reicher@finra.org  
 Martin P. Russo - mrusso@gkblaw.com  
 David P. Stoelting - stoeltingd@sec.gov,mehrabanl@sec.gov,mcgrathk@sec.gov, 

paleym@sec.gov,wbrown@phillipslytle.com,arnoldl@sec.gov  
 The Shoma Group - fsilva@shomagroup.com  
 Benjamin Zelermyer - bzlaw@optonline.net,steincav@aol.com 

David Stoelting, Esq. 
Kevin McGrath, Esq. 
Lara Mehraban, Esq. 
Securities and Exchange Commission 
Three World Financial Center 
New York, NY 10281-1022 
 

E. Stewart Jones, Esq. 
The Jones Building 
28 Second Street 
Troy, New York 12180 
 

William Dreyer, Esq. 
Dreyer Boyajian LLP 
75 Columbia Street 
Albany, New York 12210 
 

Elizabeth Coombe 
Assistant U.S. Attorney 
Northern District of New York 
445 Broadway, Room 218 
Albany, NY 12207-2924 
 

Nancy McGinn 
26 Port Huron Drive 
Niskayuna, NY12309 

Thomas J Urbelis 
Urbelis & Fieldsteel, LLP 
155 Federal Street 
Boston, MA 02110-1727 
 

Michael L. Koenig, Esq. 
Greenberg Traurig, LLP 
54 State Street, 6th Floor 
Albany, NY 12207 

Martin H. Kaplan, Esq. 
Gusrae, Kaplan, Bruno & Nusbaum PLLC 
120 Wall Street 
New York, NY  10005 
 

Jill A. Dunn, Esq. 
The Dunn Law Firm PLLC 
99 Pine Street, Suite 210 
Albany, NY  12207 

David Smith 
2 Rolling Brook 
Saratoga Springs, NY 12866 
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Geoffrey Smith 
2 Rolling Brook 
Saratoga Springs, NY 12866 
 

Timothy M. McGinn 
7 Crowsnest Court 
Waterford, NY 12188 

Matthew McGinn, Esq. 
576 Madison Avenue 
Albany, NY 12208 

New York State Department of Health 
Attn:  Commissioner 
New York State Department of Health 
Corning Tower 
Empire State Plaza, 
Albany, NY 12237 
 

 
Ms. Donna Hood 
Albany County Department of Management 
  And Budget 
Division of Finance 
Foreclosure Unit 
112 State Street 
Room 800 
Albany, NY 12207 

 

 
December 9, 2011 
 
           /s/ Karen M. Ludlow                            
       Karen M. Ludlow 
Doc # 01-2535159.1 
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