
UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE COMMISSION, 
10 Civ. 457 GLS-DRH

Plaintiff,
v.

McGINN, SMITH & CO., INC.,
McGINN, SMITH ADVISORS, LLC,
McGINN, SMITH CAPITAL HOLDINGS CORP.,
FIRST ADVISORY INCOME NOTES, LLC,
FIRST EXCELSIOR INCOME NOTES, LLC
FIRST INDEPENDENT INCOME NOTES, LLC,
THIRD ALBANY INCOME NOTES, LLC,
TIMOTHY M. McGINN, AND
DAVID L. SMITH,

Defendants, and
LYNN A. SMITH

Relief Defendant.

ORDER TO SHOW CAUSE,ORDER GRANTING
 A LIMITED STAY OF DISCOVERY, TEMPORARY 

RESTRAINING ORDER, AND GRANTING OTHER RELIEF 

On the application of defendants TIMOTHY M. McGINN and DAVID L. SMITH

(hereinafter “Defendants”) for an Order:

(1) Staying the oral examination of Defendants TIMOTHY M. McGINN and DAVID L.

SMITH, currently scheduled for May 25, 2010 and May 26, 2010, pending the Court’s decision

on the underlying Motion for Stay of Civil Discovery; and 

(2) Staying the requirement that Defendants, TIMOTHY M. McGINN and DAVID L.

SMITH produce the documents request in the First Request for Production of Documents,

pending this Court’s decision on the underlying Motion for Stay of Civil Discovery.

This Court has considered: (1) the Complaint filed by the SEC; (2) the
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Affirmation of attorney E. Stewart Jones, Jr. outlining the relief prayed for and the reasons

therefore; (3) the Memorandum of Law annexed to attorney Jones’s affirmation; and (4) the

exhibits attached thereto.

Based upon the foregoing documents, the Court finds that a proper showing has been

made for the relief granted herein, for the following reasons:

1. It appears from the evidence presented that, unless ordered not to do so, the SEC

will conduct depositions of the Defendants on Tuesday, May 25, 2010, and

Wednesday, May 26, 2010, pursuant to the civil litigation commenced in this

court on April 20, 2010.

2. It appears from the evidence presented that the Defendants have filed a Notice of

Motion asking that a Stay be granted in the instant civil proceeding against them;

however, it appears as though no decision will be rendered on that motion for

some time.

3. It further appears from the evidence presented that, on or before the date that the

SEC investigation began, the U.S. Attorney’s office of the Northern District of

New York commenced a criminal investigation of the Defendants concerning the

very same conduct and subject matter as the instant civil proceeding.  Defendants’

homes and business properties in New York and Florida were raided pursuant to

search warrants issued in the Federal District Court of the State of New York and

subpoenas have been issued for the production of documents and for the

compulsion of testimony to be brought before the Grand Jury in the Northern

District of New York in connection to the federal criminal investigation.

4. It further appears that the exact same information, discovery, documents,
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testimony, and other relevant materials are being sought out by both the U. S.

Attorney’s office in its criminal investigation, and the SEC in its civil

investigation.  

5. It appears that if the depositions of the Defendants are allowed to be conducted on

May 25-26, 2010, Defendants face the untenable choice of deciding whether to

respond to questions posed, or to assert their rights under the Fifth Amendment. 

If they choose the former course, they risk providing the U.S. Attorney’s office

with incriminating leads or evidence that may be used against them. If they choose

the latter course, they greatly increase the chance that they be found liable in the

SEC’s case against them for substantial sums of money. Both entities are clearly

interested in the same information, and will assuredly use any and all information

obtained against them in either proceeding; thus, allowing the depositions to go

forward places Defendants’ crucial Fifth Amendment right against self-

incrimination in grave jeopardy.

6.  It appears from the evidence presented that, unless order not to do so, the SEC

will compel the production of documents relating to, inter alia, business and

personal transactions and financial interests relating to McGinn, Smith Entities

and the Defendants. 

7. It appears that if the Defendants were compelled to produce such documents in the

instant civil proceeding at this time, when Defendants are under Federal criminal

investigation by the U.S. Attorney’s office based upon the same set of facts and

issues, for the above-stated reasons, Defendants’ Fifth Amendment rights against

self-incrimination would be jeopardized. 
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7. Good and sufficient reasons have been shown why procedure other than notice of

motion is necessary.

8. This court has jurisdiction over the subject matter of this action and over the

Defendants, and venue properly lies in this District.

NOW, THEREFORE,

I.

IT IS HEREBY ORDERED that the SEC show cause, if there be any, to this Court at _____ on

the _____ of _____, 2010, in Room ___ of the James T. Foley United States Courthouse, 445

Broadway, Albany, NY 12207-2924, why this Court should not enter an Order, pending a hearing

and determination of the Defendant’s Motion for Stay of Civil Discovery, temporarily restraining

the SEC from taking the depositions of Defendants or compelling production of the documents

outlined in the SEC’s First Request for Production of Documents.

II.

IT IS FURTHER ORDERED THAT A COPY OF THIS Order and the papers supporting the

Defendants’ application be served upon the SEC on or before _______ May ________ 2010, by

personal delivery, facsimile, overnight courier, or first-class mail.

III.

IT IS FURTHER ORDER that the SEC shall deliver any opposing papers in response to the

Order to Show cause above no later than _______ May _______ at 4:00 p.m. Service shall be

made by delivering the papers, using the most expeditious means available, by that date and

time, to the offices of E. STEWART JONES, PLLC, 28 Second Street, Troy, NY 12180, Attn.:

E. Stewart Jones, Jr., Esq., and the offices of DREYER BOYAJIAN, LLP, 75 Columbia Street,
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Albany, NY 12210, Attn: William Dreyer, Esq.. The Defendants shall have until _________ May

________ 201, at 5:00 p.m., to serve, by the expeditious means available, any reply papers on the

SEC.

IV.

IT IS FURTHER ORDERED that this Order shall be, and is, binding upon the SEC and each

of their respective officers, agents, employees, servants, attorneys-in-fact, and those person in

active concert with them who receive actual notice of this Order by personal service, facsimile,

or otherwise.

_______________________________
UNITED STATES DISTRICT JUDGE

Issued At: _____________
     May ____ 2010
    Albany, NY 
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE COMMISSION, 
10 Civ. 457 GLS-DRH

Plaintiff,
v.

ATTORNEY AFFIRMATION
McGINN, SMITH & CO., INC., IN SUPPORT OF ORDER TO 
McGINN, SMITH ADVISORS, LLC, SHOW CAUSE
McGINN, SMITH CAPITAL HOLDINGS CORP.,
FIRST ADVISORY INCOME NOTES, LLC,
FIRST EXCELSIOR INCOME NOTES, LLC
FIRST INDEPENDENT INCOME NOTES, LLC,
THIRD ALBANY INCOME NOTES, LLC,
TIMOTHY M. McGINN, AND
DAVID L. SMITH,

Defendants, and
LYNN A. SMITH

Relief Defendant.

E. STEWART JONES, JR., ESQ., under penalty of perjury, affirms as follows:

I am an attorney at law duly licensed to practice in the State of New York, and I am

associated with the law firm of E. STEWART JONES, PLLC, the attorney for the above-

mentioned defendant TIMOTHY M. McGINN, and as such I am fully familiar with all the facts

and circumstances in this case.  

1. This affirmation is being made upon information and belief, except as to those matters

wherein it states that your affirmant has actual knowledge thereof.

2. I make this affirmation in support of the defendants’ TIMOTHY M. McGINN and

DAVID L. SMITH Order to Show Cause.

3. On May 17, 2010, Defendants were served in the instant matter with Notices of

Deposition, compelling Defendants to appear for depositions on May 25 and May 26, 2010.  

4. On April 29, 2010, Defendants were further served with a First Request for Production
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of Documents in the instant matter, compelling them to produce documents and other

information relating to McGinn, Smith & Co. as well as Defendants’ personal finances.

5.  On or about April 21, 2010, federal agents from the FBI and IRS conducted a series of

raids in connection with a Federal criminal investigation of the defendants and their brokerage 

firm, McGinn, Smith & Co.  

6. At or about the same time, it is known by this Affirmant that the U.S. Attorney’s Office

in the U.S. District Court of the Northern District of New York, who is charged with prosecuting

federal crimes, issued multiple Subpoenas calling for files, documents and oral testimony to be

brought before the Grand Jury of the U.S. District Court in Albany.  Affirmant has confirmed this

information with Assistant United States Attorney Elizabeth Coombe. 

7. Further, it is understood that more than one attorney who has been hired to represent

employees or previous employees of McGinn, Smith & Co. have been informed by the U.S.

Attorney’s office that a criminal investigation is underway, that there are one or more "subjects"

of the investigation, and that the targets of that investigation are the Defendants herein. 

8. Clearly, the subject matter, fact, and law at issue in the SEC complaint and

investigation, including the assets involved in the entirety of the alleged fraudulent transactions,

are under investigation and at issue in the federal criminal investigation against defendants

9. While Defendants ultimately seek a stay in the civil proceedings herein due to the fact

that they will be placed in an untenable position in having to choose between exercising their

Fifth Amendment rights or to proceed with the SEC inquiries and face substantial civil and

criminal penalties, time is of the essence.

10.  This Affirmant, who enters this action solely for the purposes of this Motion and

request, attests to the meritorious nature of the underlying Motion for a Stay of Civil Discovery,
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and further attests to the inherent necessity that the SEC be temporarily restrained from

conducting the impending depositions, currently scheduled for Tuesday May 25, and Wednesday,

May 26, 2010, due to the constitutional implications of Defendants and the fact that Defendants’

underlying Motion will be moot should the depositions be allowed to move forward.

11.  This affirmant further attests to the need for the SEC to be temporarily restrained

from compelling the production of various other incriminating documents and information as

included in the SEC’s First Request for Production of Documents.

WHEREFORE, the SEC should be temporarily restrained from compelling the depositions of

Defendants on May 25 and 26 , 2010, and demanding the production of the documentsth

requested, as good and sufficient reasons exist why procedure other than notice of motion is

necessary in this proceeding, given the impending date of Defendants’ depositions as scheduled,

the content therein of the documents requested to be produced by Defendants, and the fact that

they are currently the targets of a federal criminal investigation.

DATED: May 21, 2010

  s/ E. Stewart Jones, Jr.                    
E. STEWART JONES, JR.
Bar Roll No.: 103064.
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE COMMISSION, 
10 Civ. 457 GLS-DRH

Plaintiff,
v.

McGINN, SMITH & CO., INC.,
McGINN, SMITH ADVISORS, LLC,
McGINN, SMITH CAPITAL HOLDINGS CORP.,
FIRST ADVISORY INCOME NOTES, LLC,
FIRST EXCELSIOR INCOME NOTES, LLC
FIRST INDEPENDENT INCOME NOTES, LLC,
THIRD ALBANY INCOME NOTES, LLC,
TIMOTHY M. McGINN, AND
DAVID L. SMITH,

Defendants, and
LYNN A. SMITH

Relief Defendant.

MEMORANDUM OF LAW

_____________________________________________________________________________

_____________________________
E. Stewart Jones, Jr., Esq.
E. STEWART JONES, PLLC
Bar Roll No.: 103064
Attorney for defendant Timothy M.
McGinn and submitting on behalf of
David L. Smith
28 Second Street
Troy, NY 12180
(518) 274-5820

Case 1:10-cv-00457-GLS-DRH   Document 26-2    Filed 05/21/10   Page 1 of 11



TABLE OF CONTENTS

TABLE OF AUTHORITIES.............................................................................................ii

PRELIMINARY STATEMENT.......................................................................................1

STATEMENT OF FACTS................................................................................................1

ARGUMENT.....................................................................................................................1

POINT I

A STAY OF DISCOVERY IN THE
INSTANT CIVIL LAWSUIT AGAINST

DEFENDANTS SHOULD BE GRANTED

CONCLUSION...............................................................................................................8

Case 1:10-cv-00457-GLS-DRH   Document 26-2    Filed 05/21/10   Page 2 of 11



TABLE OF AUTHORITIES

Arden Way Assoc. v. Boeksy, 660 F. Supp. 1494, 1497 (S.D.N.Y. 1987).........................2,4

 Brock v. Tolkow, 109 F.R.D. 116 (E.D.N.Y. 1985)...........................................................4,6,7

 Kashi v. Gratsos, 790 F. 2d 1050, 1057 (2d Circ. 1986)....................................................2

 Landis v. North American Co., 299 U.S. 248 (1936).........................................................2

 SEC v. Dresser, 628 F.2d 1368, 1376 (D.C. Cir. 1980).......................................................2

Scipar Inc. v. Simses, 2007 WL 1814599 (W.D.N.Y. 2007)..................................................4

U.S. v. Certain Real Property and Premises Known as 1344 Ridge Road , 751 F.Supp. 1060
(S.D.N.Y. 1989)......................................................................................................................4,5

United States v. Kordel, 397 U.S. 1 (U.S. Mich. 1970)..........................................................2

U.S. v. Private Sanitation Industry Assoc. Of Nassau/Suffolk, Inc., 811 F. Supp 802 (E.D.N.Y.
1992).........................................................................................................................................2

Volmar Distributors, Inc. v. The New York Post Co., Inc., 152 F.R.D. 36 (S.D.N.Y. 1993)....4

                                                                             i

Case 1:10-cv-00457-GLS-DRH   Document 26-2    Filed 05/21/10   Page 3 of 11



PRELIMINARY STATEMENT

This Memorandum of Law is submitted on behalf of defendants Timothy M. McGinn’s

and David L. Smith’s (hereinafter defendants) Motion for Stay of Discovery in this civil lawsuit. 

The stay request is predicated upon the ongoing, active federal criminal investigation of the

defendants which arises out of precisely the same allegations contained the SEC complaint herein.

STATEMENT OF FACTS

The relevant facts are fully set forth in the Affirmation in Support of Defendants’ Motion

to Stay Discovery of E. Stewart Jones, Jr., Esq. (hereinafter “Affirmation”), and the exhibits

annexed thereto.  Those documents are incorporated by reference herein.

POINT I

    A STAY OF DISCOVERY IN THE
INSTANT CIVIL LAWSUIT AGAINST
DEFENDANTS SHOULD BE GRANTED

As noted in the Attorney Affirmation, defendants are currently the targets of a criminal

investigation in the United States District Court of the Northern District of New York.  Multiple

subpoenas for documents and testimony relating to the investigation have been issued by the U.S.

Attorney’s office investigating the case, and it is believed that a Grand Jury sits laying in wait for

an indictment to be handed down. The question is not if, but when, the defendants will be charged

criminally for the same conduct and transactions that are at issue in the instant SEC investigation

civilly.  Due to the impending indictment, the identical and overlapping facts, law, and subject

matter of the civil and criminal investigations, and the absence of potential harm to the public or

1
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the SEC’s investigation, countered by defendants’ own vital Fifth Amendment rights against self-

incrimination, discovery in the instant civil action should be stayed. 

a. This Court possesses the inherent power to stay an action

It is well-settled that while the stay of an action is not a constitutional right, such will be

granted when the interests of justice so require. United States v. Kordel, 397 U.S. 1 (1970); Kashi

v. Gratsos, 790 F. 2d 1050, 1057 (2d Cir. 1986).  It is well within the inherent power of a federal

district court to stay an action in the exercise of its discretion. Landis v. North American Co., 299

U.S. 248 (1936); U.S. v. Private Sanitation Industry Assoc. Of Nassau/Suffolk, Inc., 811 F. Supp

802, 805 (E.D.N.Y. 1992).  Courts are given such discretion because the failure to stay an action

has the potential to conflict with a party’s Fifth Amendment rights, extend criminal discovery

beyond the scope of FRCP § 16(b), reveal the defense theory in advance of trial, or otherwise

prejudice the criminal case unnecessarily. SEC v. Dresser, 628 F.2d 1368, 1376 (D.C. Cir. 1980).  

In Arden Way, the court recognized the significance of a stay when constitutional rights

were potentially compromised, finding that “absent a showing of undue prejudice upon defendant

or interference with his constitutional rights,” there was no reason prevent plaintiff’s civil

proceeding to go forward. Arden Way Assoc. v. Boeksy, 660 F. Supp. 1494, 1497 (S.D.N.Y.

1987).  Here, it is obvious that the defendants’ Fifth Amendment rights are at stake; if required to

testify before the SEC and hand over documents which also pertain to a criminal matter in which

they are being investigated, the very fabric of their constitutional rights, not to incriminate oneself,

will be undermined. 

Defendant McGinn is the founder, chairman, secretary, and co-owner of McGinn, Smith &

Co., a broker-dealer service group located in Albany, NY; he also serves as treasurer and co-

2
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owner of McGinn Smith Advisors, a wholly owned subsidiary corporation of McGinn, Smith &

Co.. Defendant David L. Smith is the founder and president of McGinn, Smith & Co., and the

managing member of McGinn Smith Advisors. As noted in the affirmation, on April 20, 2010, the

SEC filed a complaint against defendants and their various business concerns alleging, among

other things, ongoing fraud and deception of investors.  That same day, this Court issued an Order

to Show Cause, Temporary Retraining Order, and an Order Freezing Assets and Granting Other

Relief, which also set the dates for a preliminary injunction hearing and for the submission of

briefs.  The SEC has since offered a consent order for this Court’s approval to extend the dates

found in the original Order (Exhibit A).  On April 28, defendants were served with a Notice of

Deposition pursuant to the order, noticing defendants that their individual oral examinations

would take place on May 12-13, 2010.  The following day, defendants were served with a First

Request for Production of Documents, asking them to produce documents relating to, inter alia,

the business and financial interests of and relating to McGinn, Smith & Co., its entities, and the

personal finances of defendants.  

During the same time, if not before, the U.S. Attorney’s office for the North District of

New York launched a criminal investigations of defendants, raiding the defendants’ homes and

business properties in New York and Florida pursuant to search warrants issued in the Federal

District Court of the State of New York (Exhibit B).   Several subpoenas have been issued for the

production of documents and for the compulsion of testimony to be brought before the Grand Jury

in the Northern District of New York in connection to the federal criminal investigation

(Affirmation p3).  

b. The interests of justice require that a stay be granted in the instant civil proceeding

3
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In making a determination as to whether the interests of justice require a stay be granted,

the court is charged with balancing several factors, including: (1) the extent to which the issues in

the criminal case overlap with the civil case; (2) the status of the case, including whether the

defendants have been indicted; (3) plaintiff’s prejudice if delayed; (4) private interests of

defendants; (5) the court’s interests; and (6) the public interest. see Scipar Inc. v. Simses, 2007

WL 1814599 (W.D.N.Y. 2007); citing Volmar Distributors, Inc. v. The New York Post Co., Inc.,

152 F.R.D. 36 (S.D.N.Y. 1993); Arden Way Assoc., 660 F. Supp. at 1497.  Applying the

foregoing principles to the facts of the care herein, it is apparent that a stay is warranted. Clearly,

as noted above in section a. and the Attorney Affirmation attached, there is no question that there

is an active, ongoing criminal investigation in the instant case.   

Two main cases exist in which courts have determined that a stay of civil proceedings

pending the outcome of a criminal investigation: United States v. Certain Real Property and

Premises Known as 1344 Ridge Road , 751 F.Supp. 1060 (S.D.N.Y. 1989), and Brock v. Tolkow,

109 F.R.D. 116 (E.D.N.Y. 1985).  In Brock, the court explained this “Hobson’s Choice” that a

party who is investigated criminally and asked to answer civilly on the same issues is faced with:

“[i]f the defendant are served with interrogatories in the
civil case, they must decide whether to respond or to assert
their rights under the Fifth Amendment.  If they choose the former
course, they risk providing the government with leads or evidence
that may be used against them. If they choose the latter course, they
greatly increase the chance that they be found liable in a civil case
for substantial sums of money.”

Brock, 109 F.R.D. at 120; see also Certain Real Property, 751 F. Supp. At 1061. 

As here, where no indictment has been returned but is very nearly on the horizon, to the

courts in Brock and Certain Real Property, it mattered not that the criminal investigations were in

4
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the investigatory stage. Rather, the standard for determining a stay when an individual is not yet

indicted was articulated as: “the Fifth Amendment privilege operates where the information

sought to be extracted presents “a realistic threat of incrimination” . . . as distinguished from a

‘mere imaginary possibility.’ . . .Thus, it is only when there is but a fanciful possibility of

prosecution that a claim of Fifth Amendment privilege is not well-taken’” Certain Real Property,

751 F. Supp 1063 (citations omitted).  

Certainly the prosecution of defendants here is not a “mere imaginary possibility.”  As

detailed in the attached Affirmation, a federal criminal investigation remains active and ongoing,

as expressly confirmed by Assistant U.S. Attorney Elizabeth Coombe.  Further, when viewing the

allegations contained in the civil Complaint filed by the SEC, defendants, along with the “entities

they control,” have been accused of orchestrating the “ongoing fraud” of over 900 investors. 

These types of allegations are familiar to the criminal courts of this State and District, and as this

Court is aware, carry with them very onerous criminal penalties upon conviction. On April 27,

2010, the Albany Times Union printed an article detailing a “series of raids in connection with the

criminal investigation of McGinn, Smith & Co.,” confirming the suspicion that law enforcement,

and not just the SEC, were actively investigating defendants’ business. (Exhibit B).   Indeed, it is

public knowledge that subpoenas have been issued for documents and voluntary oral testimony to

be presented before a Grand Jury in Albany’s U.S. District Court.  As noted in the Affirmation,

one or more attorneys who have been hired to represent employees of McGinn, Smith & Co. have

been informed by the U.S. Attorney’s office that a criminal investigation is underway and that the

defendants herein are the targets of that investigation.

Next, there is no question that the concerns of the criminal investigation, conducted by the

5
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U.S. Attorney’s office who is charged with prosecuting Federal Crimes, overlap with the subject

matter fo the SEC’s civil investigation.  As noted by the court in Brock, a stay of civil proceedings

is most likely to be granted where civil and criminal actions involve the same subject matter, for

this very reason. Brock, 109 F.R.D. at 119. 

Here, the complaint filed by the SEC details the alleged “ongoing fraud” that has been

perpetrated by defendants over the course of more than a decade (Exhibit A).  It names several

entities wholly owned by the defendants and the subsidiaries of those entities, as having been used

to misrepresent and further the financial interests of the defendants.  Specifically, the complaint

alleges that investor funds were secretly funneled into entities owned by defendants; these entities

were raided by federal criminal investigators in April.  The complaint alleges that investors were

tricked into investing in a cruise enterprise in Florida; McGinn’s Florida company headquarters

was subject to a raid by criminal investigators. The SEC complaint alleges that defendants

received vast amounts of undisclosed “personal loans” from their entities and that entities paid for

various luxuries enjoyed by their families; the defendants’ family homes were raided and the

subject of search warrants in the instant ongoing criminal investigation.

Clearly, the subject matter, fact, and law at issue in the SEC complaint and investigation,

including the assets involved in the entirety of the alleged fraudulent transactions, are under

investigation and at issue in the federal criminal investigation against defendants.  This is not

merely a case where a single investor is looking to hold defendants civilly responsible for a single

mishandled investment, and we seek to stay that action for a much broader criminal investigation

of just mere employees - no, the span and scope of both investigations are identical in nature,

involve the same documents and transactions, and is based solely on the first hand knowledge and

6
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business dealings of the defendants. 

More specifically, the SEC’s and the U.S. Attorney’s interests are inextricably linked to

one another.  Indeed, beyond their most basic connection as arms of the Federal Government, they

are further united in interest: the U.S. Attorney would of course want to obtain any factual

information it could that is gleaned from the course of the SEC’s civil lawsuit, including

discovery, and the SEC of course desires a successful criminal prosecution because of the

preclusive and binding effect it would have on the civil case.  Thus, the SEC has every incentive

to assist the U.S. Attorney in its quest for criminal convictions, including through its civil

discovery. In short; absent a stay, the U.S. Attorney will have access to information it otherwise

would not due to the Fifth Amendment, and the SEC will gladly furnish said information because

of the benefits of criminal convictions. 

Next, it is certain that the SEC will suffer no prejudice as the result of any stay in

discovery and likewise, neither will the public interest be placed in jeopardy.  By Order of the

U.S. District Court of the Northern District of New York, defendants’ assets have been frozen, a

receiver assigned, and further preventative measures taken which assure that not only will

evidence pertaining to the SEC’s investigation not be destroyed, but defendant will not harm the

public in any way further than what is alleged in the complaint (Exhibits E, A).  The Brock

court noted that the fact a stay of discovery would cause “no serious damage to the public

interest” was significant, in that cases where “a tangible threat of immediate and serious harm to

the public at large” must be counterbalanced against the individual threat to a defendant’s Fifth

Amendment rights, often with the bar favoring heavily on the public interest. Brock, 109 F.R.D. at

119.  Those concerns are moot however, where, as here, defendants are no longer doing business

7
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with investors, have been at the forefront of public scrutiny and its inherent outcry and exile for

some time, and their assets have been frozen.  (see Exhibit B).  Further, although the stay is likely

to cause some delay in the SEC’s pursuing its claim against defendants, this must be balanced

against the competing interests that are defendants’ Fifth Amendment rights.  Courts have

acknowledged the utmost importance of a citizen’s right against self-incrimination; where as here,

they are a very real interest at stake, they must be of chief concern to this Court. Certain Real

Property, 751 F.Supp at 1063 (“While a stay. . . may cause some inconvenience and delay. . .

‘protection of defendant[s’]’ constitutional right against self-incrimination is the more important

consideration”).  

CONCLUSION

For the reasons set forth herein, defendants’ Motion to Stay Discovery in the instant civil

action should be granted; further, pending the court’s decision on the instant motion, the oral

examination of defendants by the SEC and the SEC’s demand for the production of documents

should be stayed. Finally, the consent order entered into by the defendants without the benefit of

counsel should be denied.

DATED: May 21, 2010

 s/ E. Stewart Jones, Jr.
E. Stewart Jones, Jr.
Bar Roll No: 103064
E. STEWART JONES, PLLC
Attorney for Timothy M. McGinn and
on behalf of David L. Smith
Office and P.O. Address
28 Second Street
Troy, NY 12180
(518) 274-5820
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LYNN A. SMITH

Relief Defendant.

E. STEWART JONES, JR., ESQ., under penalty of perjury, affirms as follows:

I am an attorney at law duly licensed to practice in the State of New York, and I am

associated with the law firm of E. STEWART JONES, PLLC, the attorney for the above-

mentioned defendant TIMOTHY M. McGINN, and as such I am fully familiar with all the facts

and circumstances in this case.  

1. This affirmation is being made upon information and belief, except as to those matters

wherein it states that your affirmant has actual knowledge thereof.

2. I make this affirmation in support of defendants’ TIMOTHY M. McGINN and DAVID

L. SMITH motion (a) for a limited stay, as further described in the attached memorandum of law,

of the Securities and Exchange Commission’s (hereinafter “SEC”) investigation of the

defendants, specifically with respect to the Notice of Deposition dated May 17, 2010 and First
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Request for Production of Documents to Defendants Timothy M. McGinn and David L. Smith

dated April 29, 2010; and (b) to stay the Notice of Deposition’s oral examination of defendants

TIMOTHY M. McGINN and DAVID L. SMITH, currently scheduled to occur May 25, 2010

and May 26, 2010, pending the Court’s decision on the underlying motion herein as detailed

below; and (c) to stay the First Request for Production of Documents to Defendants Timothy M.

McGinn and David L. Smith, that was returnable on or before May 5, 2010, pending this Court’s

decision on the underlying motion herein as detailed below.

     This Motion is being joined in by William Dreyer, Esq., who represents MR. SMITH.

RELEVANT FACTS

3. On April 20, 2010, the SEC commenced the underlying action by filing a Complaint,

Order to Show Cause, and other papers attached hereto as Exhibit “A,” which alleged among

other things, the commission of fraud, misrepresentations and omissions of fact, and illegal

transfer of funds on behalf of that defendants TIMOTHY M. McGINN and DAVID L. SMITH

and McGinn, Smith entities (hereinafter “the complaint”). 

4. On April 20, 2010, the Court issued an Order to Show Cause, Temporary Retraining

Order, and an Order Freezing Assets and Granting Other Relief (hereinafter “the Order”), which

also set the dates for a preliminary injunction hearing and for the submission of briefs.  The

Order is attached hereto as Exhibit “B.”  

5. A Consent Order Extending the dates found in the Order to Show Cause, dated May 7,

2010, is currently pending before this Court, attached hereto as Exhibit “C.”

6. On or about April 21, 2010, federal agents from the FBI and IRS conducted a series of

raids in connection with a Federal criminal investigation of the defendants and their brokerage 

2

Case 1:10-cv-00457-GLS-DRH   Document 26-3    Filed 05/21/10   Page 2 of 6



firm, McGinn, Smith & Co.  See the attached article dated April 27, 2010 from the Albany

newspaper, the Times Union, attached hereto as Exhibit “D.”  

7. At or about the same time, it is known by this Affirmant that the U.S. Attorney’s Office

in the U.S. District Court of the Northern District of New York, who is charged with prosecuting

federal crimes, issued multiple Subpoenas calling for files, documents and oral testimony to be

brought before the Grand Jury of the U.S. District Court in Albany.  Affirmant has confirmed this

information with Assistant United States Attorney Elizabeth Coombe. 

8. Further, it is understood that more than one attorney who has been hired to represent

employees or previous employees of McGinn, Smith & Co. have been informed by the U.S.

Attorney’s office that a criminal investigation is underway, that there are one or more "subjects"

of the investigation, and that the targets of that investigation are TIMOTHY M. McGINN and

DAVID L. SMITH, the applicants herein.

9. By the SEC’s Notice of Deposition, attached hereto as Exhibit “E,” was served on

defendants on May 17, 2010 pursuant to the Order, depositions by oral examination have been

scheduled for defendants in this matter on May 25-26, 2010.

10. The oral examination of defendants TIMOTHY M. McGINN and DAVID L. SMITH

in the instant civil proceeding at this time, when defendants are under federal criminal

investigation based upon the same set of facts and issues, creates an untenable choice for the

defendants which courts have chosen to mitigate by staying the civil proceeding, as is more fully

discussed in the accompanying memorandum of law.

11. By the SEC’s First Request for Production of Documents to Defendants Timothy M.

McGinn and David L. Smith (hereinafter “Request for Production”), which was served on

3

Case 1:10-cv-00457-GLS-DRH   Document 26-3    Filed 05/21/10   Page 3 of 6



defendants on April 29, 2010 pursuant to the Order, defendants TIMOTHY M. McGINN and

DAVID L. SMITH have been asked to produce documents relating to, inter alia, business and

personal transactions and financial interests relating to McGinn, Smith Entities and defendants

TIMOTHY M. McGINN and DAVID L. SMITH.  Attached hereto as Exhibit “F” is the Request

for Production.

12. Requiring defendants TIMOTHY M. McGINN and DAVID L. SMITH to produce

such documents in the instant civil proceeding at this time, when defendants are under federal

criminal investigation based upon the same set of facts and issues, creates an untenable choice

for the defendants which courts have chosen to mitigate by staying the civil proceeding, as is

more fully discussed in the accompanying memorandum of law.

INSTANT MOTION

13. For reasons set forth in the accompanying memorandum of law, the SEC’s

investigation of defendants TIMOTHY M. McGINN and DAVID L. SMITH should be stayed to

the extent it requires defendants to give oral testimony before the SEC and produce

documentation regarding facts and issues currently under federal criminal investigation.  

14.  With regard to the requested stay, courts have recognized that simultaneous criminal

and civil matters based upon the same facts and issues places an individual in the untenable

position of having to decide between exercising their Fifth Amendment rights at the expense of

civil exposure and adverse inferences, or foregoing their Fifth Amendment rights at the risk of

providing prosecutors with incriminating leads or evidence that may be used in a criminal case

against them. As further set forth in the accompanying memorandum of law, while the

Constitution does not mandate stays when parallel investigations are ongoing, courts are given
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the discretion to grant stays because failing to do so could, inter alia, undermine the protections

inherent in a party’s Fifth Amendment and Due Process rights.

15. As set forth in the accompanying memorandum, courts have identified a number of

factors in determining whether to issue a stay of civil proceedings when there is a parallel

criminal investigation or prosecution.  Applying those factors to the case at bar, a stay is

warranted.

16.  More specifically as set forth in the accompanying memorandum of law, a stay is

warranted here because: both investigations involve the same issues and subject matter; both

investigations are being conducted by a government entity; defendants are not seeking a stay of

the entire case; the criminal investigation can advance the same interests as the SEC’s

investigation; the Fifth Amendment is the more important consideration vis-a-vis any harm that

would come from a stay; there is no threat of harm - imminent, serious or irreparable - to the

public that would result if a stay is granted; and the SEC can always move to vacate the stay is

warranted by a change in circumstances.

17.  It should be noted that the remaining factor which is to be considered by the Court is

whether an indictment is pending.  While there is not yet an indictment in this case, there is a

known, active investigation in the United States District Court of the Northern District of New

York, and several subpoenas have been issued for the procurement of documents and testimony

that were returnable in that court on Thursday, May 6, 2010 and on succeeding dates.  Courts

have recognized that a criminal investigation is sufficient to warrant a stay and, taken in

conjunction with the other supporting factors listed herein, a stay is clearly warranted.

WHEREFORE, your affirmant respectfully requests that the Court:
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1. Stay the SEC’s investigation insofar as it requires the defendants, TIMOTHY M.

McGINN and DAVID L. SMITH to provide oral testimony before the SEC;

2. Stay the SEC’s investigation insofar as it requires the defendants, TIMOTHY M.

McGINN and DAVID L. SMITH to produce documents that may be of interest in the ongoing

criminal investigation against them;

3. Stay the oral examination of defendants TIMOTHY M. McGINN and DAVID L.

SMITH, currently scheduled for May 25, 2010 and May 26, 2010, pending the Court’s decision

on the underlying motion herein as detailed below; and 

4.Stay the requirement that Defendants, TIMOTHY M. McGINN and DAVID L. SMITH

produce the documents request in the Request for Documents, pending this Court’s decision on

the underlying motion herein as detailed below.

5. Deny the SEC’s request to further extend the dates contained in the court’s Order to

Show Cause.

DATED: May 21, 2010

  s/ E. Stewart Jones, Jr.                    
E. STEWART JONES, JR.
Bar Roll No.: 103064
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 
________________________________________________ 

: 
SECURITIES AND EXCHANGE COMMISSION, : 

: 
Plaintiff,  : 

v.     : 10 Civ. 457 GLS-DRH 
: 
: 

McGINN, SMITH & CO., INC.,    : 
McGINN, SMITH ADVISORS, LLC,   : NOTICE OF 
McGINN, SMITH CAPITAL HOLDINGS CORP., : 
FIRST ADVISORY INCOME NOTES, LLC,  : DEPOSITIONS 
FIRST EXCELSIOR INCOME NOTES, LLC,  : 
FIRST INDEPENDENT INCOME NOTES, LLC, : 
THIRD ALBANY INCOME NOTES, LLC,   : 
TIMOTHY M. MCGINN, AND     : 
DAVID L. SMITH,      : 
     Defendants, and  : 
LYNN A. SMITH,       :  
        : 

Relief Defendant.  : 
________________________________________________: 

PLEASE TAKE NOTICE that, pursuant to Rules 26 and 30 of the Federal Rules 

of Civil Procedure, Section XX of the Order to Show Cause entered April 20, 2010, and 

the Consent Order entered on May 7, 2010, plaintiff Securities and Exchange 

Commission, by its attorneys, will take the deposition upon oral examination of the 

following individuals:    

NAME DATE LOCATION 

David L. Smith May 25, 2010 
10:00 a.m. 

Phillips Lytle LLP 
30 South Pearl Street 
Albany, NY  12207 

Timothy M. 
McGinn 

May 26, 2010 
10:00 a.m. 

Phillips Lytle LLP 
30 South Pearl Street 
Albany, NY  12207 

Lynn A. Smith May 27, 2010 
10:00 a.m. 

Phillips Lytle LLP 
30 South Pearl Street 
Albany, NY  12207 
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The depositions will be recorded by sound, sound-and-visual and/or stenographic 

means and will continue day to day until completed.   

 

Dated: New York, New York  
            May 17, 2010  
 

s/David Stoelting   
Attorney Bar Number: 516163    

 Attorney for Plaintiff    
 SECURITIES AND EXCHANGE COMMISSION 
 New York Regional Office    
 3 World Financial Center, Suite 400   
 New York, New York 10281-1022   
 Telephone: (212) 336-0174 

Fax: (212) 336-1324     
 E-mail: StoeltingD @sec.gov 

 
Of Counsel: 
Michael Paley  
Kevin McGrath 
Lara Mehraban 
Linda Arnold  
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