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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE COMMISSION,

Plaintiff, :
v : 10 Civ. 457 (GLS/DRH)

McGINN, SMITH & CO., INC.,

M¢cGINN, SMITH ADVISORS, LLC,

McGINN, SMITH CAPITAL HOLDINGS CORP,,
FIRST ADVISORY INCOME NOTES, LLC,
FIRST EXCELSIOR INCOME NOTES, LLC,
FIRST INDEPENDENT INCOME NOTES, LLC,
THIRD ALBANY INCOME NOTES, LLC,
TIMOTHY M. MCGINN, DAVID L. SMITH,
LYNN A. SMITH, DAVID M. WOJESKI, Trustee of
the David L. and Lynn A. Smith Irrevocable

Trust U/A 8/04/04, GEOFFREY R. SMITH,
LAUREN T. SMITH, and NANCY MCGINN,

Defendants,

LYNN A. SMITH, and
NANCY MCGINN,

Relief Defendants, and

DAVID M. WOJESKI, Trustee of the
David L. and Lynn A. Smith Irrevocable
Trust U/A 8/04/04,

Intervenor.

NOTICE OF MOTION

PLEASE TAKE NOTICE that upon the Memorandum of Law in Support of Plaintiff’ ]
Motion to Modify the Asset Freeze to Allow the Sale of the Vero Beach Property and to Appoint
the Receiver to Oversee the Sale dated December 15, 2010; the Declaration of Kevin P. McGrath
dated December 15, 2010, and the exhibits thereto; the Declaration of William J. Brown dated

December 13, 2010, and the exhibit thereto, and upon all prior proceedings and filings herein,
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plaintiff Securities and Exchange Commission Will move, on Thursday, January 20, 2011, at
9:30 a.m., or at any other date convenient to the Court, before the Honorable David R. Homer,
United States Magistrate Judge, United States District Court, Northern District of New York, 445
Broadway, Albany, NY, for an order modifying the asset freeze to allow for the sale of the Vero
Beach property and appointing the Receiver to oversee the sale;

PLEASE TAKE FURTHER NOTICE that a copy of the proposed Order is annexed
hereto; and

PLEASE TAKE FURTHER NOTICE ﬂlat pursuant to Local Rule 7.1(b)(2), opposition

papers must be filed and served not less than seventeen days prior to the return date.

Dated: New York, NY
- December 15, 2010

Respectfully submitted,

s/ David Stoelting

Attorney Bar Number: 516163
Attorney for Plaintiff

Securities and Exchange Commission
3 World Financial Center, Room 400
New York, NY 10281

Telephone: (212) 336-0174

Fax: (212) 336-1324

E-mail: stoeltingd@sec.gov
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE COMMISSION,

Plaintiff, :
V. : 10 Civ. 457 (GLS/DRH)

McGINN, SMITH & CO., INC,,

McGINN, SMITH ADVISORS, LLC,

McGINN, SMITH CAPITAL HOLDINGS CORP.,
FIRST ADVISORY INCOME NOTES, LLC,
FIRST EXCELSIOR INCOME NOTES, LLC,
FIRST INDEPENDENT INCOME NOTES, LLC,
THIRD ALBANY INCOME NOTES, LLC,
TIMOTHY M. MCGINN, DAVID L. SMITH,
LYNN A. SMITH, DAVID M. WOJESKI, Trustee of
the David L. and Lynn A. Smith Irrevocable

Trust U/A 8/04/04, GEOFFREY R. SMITH,
LAUREN T. SMITH, and NANCY MCGINN,

Defendants,

LYNN A. SMITH, and
NANCY MCGINN,

Relief Defendants, and

DAYVID M. WOJESKI, Trustee of the
David L. and Lynn A. Smith Irrevocable
Trust U/A 8/04/04,

Intervenor.

ORDER MODIFIYING ASSET FREEZE
TO ALLOW THE SALE OF CERTAIN PROPERTY

WHEREAS on April 20, 2010, the Commission filed a Complaint and an Order to
Show Cause seeking emergency relief and, on that same date, the Court granted the
Commission’s request for a temporary restraining order that, among other things, froze the

assets of the defendants and the relief defendant (the “Freeze Order”) and, on July 22, 2010,
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the Court entered the Preliminary Injunction Order that, among other things, continued the
Freeze Order over the assets of the defendants and relief defendant; and

WHEREAS, the property located at || || | || j E R, V<o Beach, Florida is
currently subject to the Freeze Order (the “Florida Property”);

NOW, THEREFORE,

L

ITIS ORDERED that the Court-appointed Receiver; William J. Brown (the
“Receiver™), is given sole authority to take all necessary steps to effectuate a sale of the
Florida Property, including the retention of a nationally known real estate agent, and the
Freeze Order is hereby modified to permit the Receiver or the Smiths to enter into a contract
for the purchase and sale of the Florida Property, and to conduct a sale of the Florida
Property subject to the following conditions:

A. The Receiver shall provide the Commission with a copy of the contfact for
sale of the Florida Property (the “Contract”) within three days of its execution, along with a
proposed list of distributions (the “Distribution List”) to be made from the proceeds of such
sale. The Distribution List may include, among other things, the mortgagor of the Florida
Property, and any costs of closing, including broker, attorney, and recording fees, and
transfe-f taxes.

B. The Commission may withiﬁ one week from the delivery of the Contract and
the Distribution List object to the terms of the Contract, and such obj eptions may include the
sale price or the proposed distributions. The Court will resolve such objections if the

Commission and the Receiver do not reach agreement on such objections. Upon request of
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the Commission, the Receiver shall provide at their expense an appraisal of thé fair market
value of the Florida Property, done by an appraiser acceptable to the Commission.

C. The balance of any funds remaining after payment of the Distribution List
shall be paid to the Clerk of this Court, together with a cover letter identifying the Smiths as
defendants in this action, setting forth the title and civil action number of this action and the
name of this Court, and specifying that payment is made pursuant to this Order. The
Receiver shall send a copy of the documents sent to the Clerk of the Court to David
Stoelting, Senior Trial Coﬁnsel, Securities and Exchange Commission, 3 World Financial
Center, Room 400, New York, New York 10281-1022. The Clerk shall deposit the funds in
an interest bearing account with the Court’s Registry Fund. These funds, together with any
interest and income earned thereon, shall be held by the Registry Fund until further order of
this Court.

E. The Commission shall provide such documents as the purchaser of the Florida
Property may reasonably require to obtain title to the Florida Property.

II.
IT IS FURTHER ORDERED that, except as modified herein, the Preliminary

Injunction Order entered July 22, 2010 remain in full force and effect.

Dated: Albany, New York
, 2011 DAVID R. HOMER
United State Magistrate Judge




Case 1:10-cv-00457-GLS -DRH Document 222-1  Filed 12/15/10 Page 1 of 8

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE COMMISSION,

Plaintiff, :
12 : 10 Civ. 457 (GLS/DRH)

McGINN, SMITH & CO., INC,, et. al.

Defendants,

MEMORANDUM OF LAW IN SUPPORT OF
PLAINTIFF’S MOTION TO MODIFY THE ASSET FREEZE
TO ALLOW THE SALE OF THE VERO BEACH
PROPERTY AND TO APPOINT THE RECEIVER TO
OVERSEE THE SALE

December 15, 2010



Case 1:10-cv-00457-GLS -DRH Document 222-1  Filed 12/15/10 Page 2 of 8

CONTENTS

PRELIMINARY STATEMENT . . . . . . 1
ARGUMENT . . . . . . . . . 2
THE ASSET FREEZE SHOULD BE MODIFIED
TO ALLOW FOR THE SALE OF THE PROPERTY
AND THE RECEIVER APPOINTED TO
OVERSEE THE SALE . . . . . . 2

CONCLUSION . . . . .. . . 6



Case 1:10-cv-00457-GLS -DRH Document 222-1  Filed 12/15/10 Page 3 of 8

Plaintiff respectfully submits this memorandum of law in support of its motion to:
(a) modify the asset freeze to allow for the sale of property held in the name of defendant
and relief defendant Lynn A. Smith Jocated at _, Vero Beach,
Florida (the “Property”); and (b) to appoint the Receiver to oversee the sale of the
Property.

PRELIMINARY STATEMENT

The Property is a substantial asset of David and Lynn Smith, and the preservation
of its value is a primary purpose of the asset freeze. Unless the Property is promptly sold,
however, the substantial value in the Property — perhaps as much as $800,000 in equity —
will continue to decline sharply every month as'mortgage costs, taxes, and other expenses
continue to accrue and remain unpaid. Selling the Property is the only way to avoid the
ongoing dissipation of this valuable asset.

Until recently, Lynn Smith supported a sale of the Property. In October 2010,
Mrs. Smith urged the Court to enter an Order allowing for the sale of the Property.
Docket # 146.- As recently as a few weeks ago, her counsel asked the SEC to agreeto a
sale of the Property. Declaration of Kevin P. McGrath dated Dec. 15,2010 § 4. Without
an explanation for the reversal, Mrs. Smith last week announced that she no longer
supported a sale of the Property. The reasons for the sale, however, remain compelling.

The proposed Order, attached to the Notice of Motion dated December 15, 2010,

should be entered.
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ARGUMENT
THE ASSET FREEZE SHOULD BE MODIFIED TO ALLOW
FOR THE SALE OF THE PROPERTY AND
THE RECEIVER APPOINTED TO OVERSEE THE SALE

The Property should be sold in order to preserve the substantial equity that
remains. If Mrs. Smith is left in control of the Property, Substantial arrearages will
continue to accrue, the equity will continue to diminish, and foreclosure will be the only
option.

The costs and expenses associated with the Property are considerable. According
to a declaration submitted by Lynn Smith on October 4, 2010, the monthly expenses
exceed $13,000, and include monthly mortgage payment of $6,188, and taxes of $1,875
per month. See Declaration of Lynn A. Smith dated Oct. 4, 2010, Exhibit D (Docket #
146) (itemizing monthly expenses). The amount currently past due is $32,178.39.
McGrath Decl. § 8; Exh. D. The equity value in the Property may already be subject to a
charge for these accrued fees, further demonstrating the need to act quickly.

A sale of the Property would result in a significant net gain, possibly more than
$800,000. The overall mortgage balance currently owed on the Property is $891,954.73,
and an appraisal done in September 2010 valued the Property at $1.7 million. McGrath
Decl. § 8; Exh. D. Counsel for the Smiths have stated that they would expect a sale price
of $1.9 million. McGrath Decl. 9 3-4; Exh. A. |

Lynn Smith previously asked the Court to permit the sale of the Property. A
Notice of Motion filed by Lynn Smith’s counsel on October 4, 2010, requested “that the
Court enter an Order authorizing the sale of her Florida home[.]” Docket # 146. Ina

declaration in support of this motion, Mrs. Smith stated: “With respect to my home at 906



Case 1:10-cv-00457-GLS -DRH Document 222-1  Filed 12/15/10 Page 5 of 8

Orchid Point Way, Vero Beach, Florida, I respectfully request an order to be entered by
the Court authorizing such property to be listed for sale with the understanding that the
proceeds of the sale shall be placed in escrow.” Docket # 146-3.

Lynn Smith’s counsel also proposed a sale of the Property to the SEC three weeks
ago, and discussed the entry of a consent order with the SEC to allow for the sale of the
Property. McGrath Decl. § 4.

During the pre-motion conference on December 9, 2010, Mrs. Smith reversed her
position, and stated through counsel that she now opposes a sale of the Property because
she “may” make the Property her primary residence.' (During the preliminary injunction
‘hearing, Mrs. Smith testified that the Saratoga Springs, N'Y, house was her primary
residence. Hrg. Tr. 6/10/10 at 279-278.) Mrs. Smith’s about-face, however, underscores
the urgent need to sell the Property. If Mrs. Smith is allowed to keep the Property,
additional expenses will accrue and foreclosure will becomes the only option.

The Court has the authority to order the sale. Under the Preliminary Injunction
Order, the Smiths must “hold and retain within their control, and otherwise prevent, any .
.. encumbrance . . . dissipation . . . or other disposal of any assets . . . including money,
real or personal property[.]” Docket # 96, at 5. Lynn Smith’s opposition to the sale
means that the dissipation of the value of the Property, which the PI Order is intended to
prevent, will continue. Entering the proposed Order is, therefore, needed to prevent Lynn

Smith from dissipating this asset.

! Lynn Smith received approximately $600,000 from the sale of her camp house
in July 2010. See Trustee’s Verified Accounting dated Aug. 16, 2010. These funds were
not used to pay off the amounts owed on the Property, which suggests a lack of good
faith in Mrs. Smith’s sudden consideration to making Vero Beach her permanent
residence.
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The Court also has inherent authority to order the sale of the Property in order to
preserve the status quo. See SEC v. Unifund, SAL, 910 F.2d 1028, 1041-42 (2d Cir.
1990) (asset freeze was warranted in amount sufficient to satisfy potential judgment for
penalties in insider trading case); SEC v. Infinity Group Co., 212 F.3d 180, 197 (3d Cir.
2000) (purpose of asset freeze is to preserve status quo by preventing dissiﬁation and
diversion of assets); SEC v. American Board of Trade, Inc., 830 F.2d 431, 436 (2d Cir.
1987) (receiver needed to prevent dissipation of assets); SEC v. Manor Nursing Centers,
Inc., 458 F.2d 1082, 1105 (2d Cir. 1072).

In addition, the Court also has the power to enter the proposed Order under
Section 21(d)(5) of the Securities Exchange Act of 1934, which provides that in SEC
actions, “the Commission may seek, and any Federal court may grant, any equitable relief
that may be appropriate or necessary for the benefit of investors.” See also SEC v.
Wencke, 622 F.2d 1363, 1369 (9th Cir. 1980) (“federal courts have inherent equitable
authority to issue a variety of ‘ancillary relief’ measures in actions brought by the SEC to
enforce the federal securities laws™).

The proposed Order would give the Receiver sole authority to effectuate the sale
of the Property. The Receiver, who Mrs. Smith’s counsel recognized is “pretty
competent,” has experience in real estate transactions and giving him authority to manage
the sale is the only option, given that Lynn Smith is opposed to selling the Property. See
Declaration of William J. Brown dated December 13, 2010. The proposed Order would
allow for the payment of the existing mortgage and closing costs.

The only option that will preserve the equity in the Property for the benefit of

investors is to enter the proposed Order. To the extent Mrs. Smith intends to claim the
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Property as her “primary residence” in order to set the stage for an assertion of the
Florida state law “homestead exemption,” this defense will be unavailing. Even if Mrs.
Smith were in the future able to establish that the Property is her homestead, the Court in
thesc circumstances would not be bound by state law. See SEC v. AMX, Int’l, Inc., et al.,
872 F. Supp. 1541, 1544 (N.D. Tex. 1994) (defendant subject to disgorgement order not
entitled to rely on “state law homestead exemption . . . [defendant’s home is] considered
an asset subject to the disgorgement order . . . [b]y selling his home or obtaining a loan
on his home [defendant] could begin to pay the equitable remedy[.]”). See also SEC v.
Solow, 682 F.Supp.2d 1312, 1329 (S.D.Fla. 2010) (assets transferred to defendant’s wife
after verdict were subject to disgorgement order; “This Court does not have to recognize

the protections of tenancy by the entirety created by State law.”).2

2 Mr. Russo, on behalf of David Smith, stated during the conference that he would
acquiesce to Lynn Smith’s decision regarding the sale of the house, but that the SEC
should be required to first “post a bond.” The SEC, however, cannot be required to post
abond. Under Section 21(d)(1) of the Securities Exchange Act of 1934, which provides
the statutory basis for the PI Order, the SEC has made “a proper showing” that it is
entitled to the relief in the PI Order, therefore it is “without bond.”
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CONCLUSION
Plaintiff respectfully requests that the Court grant its motion and enter the
proposed Order, in the form attached to the Notice of Motion dated December 15, 2010,
to: (a) modify the asset freeze to allow for the sale of the Property; and (b) to appoint the
Receiver to oversee the sale of the Property.

Dated: New York, NY

December 15, 2010
Respectfully submitted,
s/ David Stoelting
Attorney Bar Number: 516163
Attorney for Plaintiff

* Securities and Exchange Commission
3 World Financial Center, Room 400
New York, NY 10281
Telephone: (212) 336-0174
Fax: (212) 336-1324
E-mail: stoeltingd@sec.gov
Of Counsel:

Andrew Calamari

Kevin McGrath

Lara Shalov Mehraban
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE COMMISSION,

Plaintiff, :
V. : 10 Civ. 457 (GLS/DRH)

McGINN, SMITH & CO., INC,, et al.,

Defendants.

DECLARATION OF KEVIN P. MCGRATH

1, Kévin P. McGrath, pursuant to 28 U._S.C. § 1746, declare as follows:

1. I 'am a senior trial counsel in the Division of Enforcement of the New York
Regional Office of the Securities and Exchange Commission. I make this declaration in support
of the SEC’s motion to: (a) modify the asset freeze to allow for the sale of property held in the
name of defendant and relief defendant Lynn A. Smith located at || . V <o
Beach, Florida (the “Property”); and (b) to appoint the Receiver to overéee the sale of the
Property.

2. In September 2010, counsel for Mr. Smith and the SEC had a telephone
conversation about selling the Property. The SEC asked Mr. Smith’s counsel to provide

information regarding the unpaid fees and expenses.

3. On October 1, 2010, I' received an email from Mr. Smith’s counsel, Alison Cohen,
stating that “[bJased on the real‘estate comps attached, the estimated value of the property is
approximately $1.9M,” and attaching a bank statement showing that as of September 16, 2010,
the amount due on the Property was $19,183.27, including $12,376.30 past due. A copy of this

email is attached as Exhibit A.
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4. On November 18, 2010, I received a phone call from Mr. Featherstonhaugh. Mr.
Featherstonhaugh told me that the bills were piling up and unless the Property was sold there
would be nothing left. Mr. Featherstonhaugh suggested that we agree to put the Property on the
market at an offering price of $1.85 million, and agree that any offer at or above $1.7 million be
accepted. The sales proceeds would then be put in an escrow account per court order until the
end of the case. I asked Mr. Featherstonhaugh if he had had the house appraised; he said no but
told me that houses on either side of the Property have sold for about $1.9 million recently. Mr.
Featherstonhaugh also said that since the Property is in Lynn Smith’s name we should be dealing
with him on this issue rather than Mr. Russo.

5. ‘ On November 19, 2010, I sent an email to Mr. Featherstonhaugh attaching a
proposed consent order that would allow for the sale of the Property. |

6. The SEC subsequently determined that having the Receiver oversee the sale of the
Property would be preferable, and my colleague David Stoelting sent an email to all parties on
December 1, 2010, making that proposal, apd stating that “[c]Jounsel for both David Smith and
Lynn Smith previously have expressed to us a desire to have the Vero Beach house sold.” Mr.
Russo responded that “the Receiver will not be an acceptable choice — why should we pay for his
services?” Mr. Featherstonhaugh responded by asking what the Receiver would charge, what
experience the Receiver has in Florida real estate, and adding that the Receiver “seems pretty
competent to me and I am not unaltérably opposed to his handling the sale if it makes sensg.” A
copy of these emails is attached as Exhibit B.

7. In the past few months, the SEC has received several communications from a
representative of the bank that holds the mortgage on the Property (the “Bank”). The Bank

expressed concerns that the mortgage is now more than 100 days past due. On November 19,
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2010, the Bank sent to the SEC a copy of an appraisal for the Property dated September 5, 2010,
which discloses that the Property was listed for sale on August 10, 2010, but was taken off the
market on August 12, 2010. The appraised value of the Property, according to this appraisal, is
$1.7 million. An excerpt from the appraisal is attached as Exhibit C.

8. On December 14, 2010, the SEC received, pursuant to a subpoena, documents
from the Bank regarding the mortgage, showing that the total balance on the mortgage is
$891,954.73, and the past due amount is $32,178.39. A copy of this document is attached as
Exhibit D.

I declare under penalty of perjury that the foregoing is true and correct.

Dated: New York, New York
December 15, 2010

P /) WAl

Kevin P. McGrath
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- EXHIBIT A
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McGrath, Kevin

ﬁ _ :

From: Alison Cohen [acohen@gkblaw.com] ' ,W’””
- Sent: - Friday, October 01, 2010 3:30 PM o

To: Mehraban, Lara

Cc: mrusso@gkblaw.com; 'Martin Kaplan'; Stoelting, David; McGrath, Kevin

Subject: : SEC v. McGinn Smith

Attachments: 20101001151914895.pdf; 20101001151936524.pdf

Lara,

Attached please find information regarding David Smith’s Florida property, including a mortgage statement, property tax
assessment, letters from the property association, and a list of area comparables. Based on the real estate comps e
attached, the estimated value of the property is approximately $1.9M. T

We are gathering similar information relating ta the McGinn property and will provide:it to you once we receive it.
| am also attaching' the summary plan description for Mr. Smith’s ERISA qualified 401(k) plan.

Regards,
Alison

Alison B. Cohen, Esq. f.w
Gusrae, Kaplan, Bruno & Nusbaum PLLC &

120 Wali Street, 11th Floor

New York, New York 10005

(212) 269-1400

This transmission may contain information that is privileged, confidential, legally privileged, and/or exempt from
disclosure under applicable law. If you are not the intended recipient, you are hereby notified that any disclosure,
copying, distribution, or use of the information contained herein (including any reliance thereon) is STRICTLY
PROHIBITED. If you received this transmission in error, please immediately contact the sender and destroy the
material in its entirety, whether in electronic or hard copy format.

This communication (including any attachments) is not intended or written to be used, and cannot be used, for the o
purpose of avoiding penalties under the tax laws of the United States, or promoting, marketmg or recommending to
another party any transaction or matter addressed in this communication.

Internet communications cannot be guaranteed to be secure or error-free as information could arrive late, contain

viruses or be intercepted, corrupted, or lost. Gusrae Kaplan Bruno & Nusbaum PLLC does not accept lability for any

errors or omissions in the content of this message which arise as a result of internet transmission. Although this

transmission and any attachments are believed to be free of any virus or other defect that might affect any computer

system into which it is received and opened, it is the responsibility of the recipient to ensure that it is virus free and T
no responsibility is accepted by Gusrae Kaplan Bruno & Nusbaum, PLLC for any loss or damage arising in any way fr{ ‘
its use.
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EXHIBIT B
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Stoeltirm, David

From: James Featherstonhaugh [JDF @fwc-law.com]

Sent: Thursday, December 02, 2010 3:53 PM

To: Stoelting, David; mrusso@gkblaw.com; acohen@gkblaw.com; jdunn708@nycap.rr.com; Scott
Ely; nemcginn@yahoo.com

Cc: McGrath, Kevin; Mehraban, Lara; WBROWN@phillipslytie.com; mkaplan@gkblaw.com

Subject: Re: SEC v. McGinn Smith

David,

Can you tell me what Mr. Brown has indicated he will charge for his services and what experience he has in Florida real estate? He
seems pretty competent to me and I am not unalterably opposed to his handling the sale if it makes sense. [ will copy Bill 'on this in
case he wants to answer on his own. In the meantime tell Kevin there is no longer any need to get back to me.

----- Original Message-----

From: Stoelting, David <StoeltingD@SEC.GOV>

To: James Featherstonhaugh; Martin P. Russo <mrusso@gkblaw.com>; Alison Cohen <acohen@gkblaw.com>;
jdunn708@nycap.rr.com <jdunn708@nycap.rr.com>; Scott Ely; nemcginn@yahoo.com <nemcginn@yahoo.com>
CC: McGrath, Kevin <McGrathK@SEC.GOV>; Mehraban, Lara <Mehrabanl.@sec.gov>; William J. Brown
<WBrown@phillipslytle.com>; Alison Cohen <acohen@gkblaw.com>; Kaplan, Martin H. <mkaplan@gkblaw.com>
Sent: Thu Dec 02 15:22:37 2010

Subject: RE: SEC v. McGinn Smith

Jim -

Given your statement that our initial proposal “made no sense,” it seemed unlikely that we were going to reach an agreement. And
given your view that “Mr. Smith has no interest” in the VB house, then an agreement seems even more unlikely, since the Court ruled
on July 7 that the Vero Beach house should be frozen as a joint asset. In any event, we have concluded that allowing the Smiths to
control the timing and terms of the sale of this valuable asset would not be in anyone’s interests. Having the Receiver handle the sale
will be more efficient and should result in a quicker sale and a maximization of value. The proceeds of any sale would be placed in
the Court account pending the resolution of the case. We are available tomorrow at 10 a m if anyone wants to meet-and-confer on
these issues further. Here is the call-in number:

Meeting ID: 09938
Phone Number(s): Internal: x15000
External: (202) 551-5000

Toll-Free:  (877) 732-6722

From: James Featherstonhaugh [mailto:JDF@fwc-law.com]

Sent: Thursday, December 02, 2010 12:08 PM ,

To: Martin P. Russo; Stoelting, David; Alison Cohen; jdunn708@nycap.rr.com; Scott Ely; nemcginn@yahoo.com
Cc: McGrath, Kevin; Mehraban, Lara; William J. Brown; Alison Cohen; Kaplan, Martin H.

Subject: RE: SEC v. McGinn Smith

Martin,
I thought I responded to this email last night however it seems to have disappeared from my sent items so if I am repeating myself I

1
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apologize. It is my clients position that Mr. Smith has no interest in the Vero Beach and no authority to consent or not consent to any
stipulation in connection with it. David, in connection with your email I am more than a little surprised since I have been attempting
to negotiate a solution with your colleague Kevin who’s last email to me on Nov. 19th is attached. I don’t understand what you are
trying to do?

James D. Featherstonhaugh
~Featherstonhaugh, Wiley & Clyne, LLP
99 Pine Street |
| Albany, NY 12207
Telephone: (518) 436-0786
Facsimile: (518)427-0452

jdf@fwe-law.com

The information transmitted is intended only for the person or entity to which it was intended to be addressed and may contain
confidential and/or privileged material which is protected by attorney-client privilege. Any review, retransmission, dissemination or
other use of, or taking of any action in reliance upon, this information by persons or entities other than the intended recipient is
prohibited. If you received this in error, please immediately contact the sender and delete/destroy the information transmitted in error
from any computer or other source.

Under U.S. Treasury regulations, we are required to inform you that any advice contained in this e-mail or any attachment hereto is
not intended to be used, and cannot be used, to avoid penalties imposed under the Internal Revenue Code.

From: Martin P. Russo [mailto:mrusso@gkblaw.com]
Sent: Wednesday, December 01, 2010 7:38 PM

To: 'Stoelting, David'; 'Alison Cohen'; jdunn708@nycap.1r.com; James Featherstonhaugh; Scott Ely; nemcginn@yahoo.com
Cc: McGrath, Kevin'; "Mehraban, Lara'; "William J. Brown'; Alison Cohen; Kaplan, Martin H.
Subject: RE: SEC v. McGinn Smith '

David,

We are unable to meet and confer tomorrow inasmuch as we are appearing before Justice Fried in the trial of a case in the Supreme
Court, New York County all day. We will make ourselves available on Friday momning. I will also have to consult with our client
and will be unable to do it by tomorrow. My belief, though, is that the Receiver will not be an acceptable choice — why should we pay
for his services?

Best,

Marty
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Martin P. Russo, Esq.

GUSRAE KAPLAN BRUNO & NUSBAUM PLLC
120 Wall Street, 11th Floor

New York, New York 10005

(212) 269-1400

www.gkblaw.com <http://www.gkblaw.com/>

From: Stoelting, David [mailto:StoeltingD@SEC.GOV]
Sent: Wednesday, December 01, 2010 6:50 PM

To: mrusso@gkblaw.com; Alison Cohen; jdunn708@nycap.rr.com; James D. Featherstonhaugh; Scott Ely; nemcginn@yahoo.com
Cc: McGrath, Kevin; Mehraban, Lara; William J. Brown
Subject: SEC v. McGinn Smith

This is to fulfill the premotion meet-and-confer requirement of Local Rules. Attached below is a proposed Order allowing for the sale
of the Vero Beach house, and appointing the Receiver to effectuate such sale. Please advise by close of business tomorrow if you
oppose the entry of this order. Counsel for both David Smith and Lynn Smith previously have expressed to us a desire to have the
Vero Beach house sold. We believe having the Receiver take control of the sale would be most efficient and would maximize the
proceeds. We plan to make a motion for entry of this order on Friday.

Regards.
David Stoelting

<<Proposed Order re Vero Beach 12.1.10.pdf>>
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EXHIBIT C
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Fils No. 10-63857

APPRAISAL OF

A SINGLE-FAMILY RESIDENCE

LOCATEDAT:

10 Beach,

FOR:

Mercantle Bank
1501 Main'Street,-3rd Fioor
Columbia, SC 29201

BORROWER:
N4

-y

September 5, 2010

BY:

Bryan A. Neill
Caltaway & Price, tnc.
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Exterior-Only Inspection Residential Appraisal Report  fieno 1063857

The purpose of this sumsary sppraisal repoiids to provide the lendedicliem with 30 accurate; and ads y supporied. opinjen of the market value of the subject proserty,
Addy Cyy Vero Beach sww FL 7ipCode 32063
Borrowes NJA . Ouner of Pubkic Record. Lynn A. Seith County [ndlan River
Laqal Descriion Ses Atlached Addendum
Assessars Parce) #33400800002000000012.0 Tax Yenr 2009 RE Taxes s 28,237,509
Ned Name The Dunes Map Referencs 33-40-18 Census Trat 505,03
Oviney Tenant Vacent Assessments § NJA XJruo  10A5200.00 T Joeryear [X) oor month
Pr iqs fippsised Fae Siuote Leasehold Other (desciibe)
ignmest Ty Purchese Transackion Refinance Transacion Qther {describy) Credit Purposes,
LenderiClen Mercantile Bank Address 1501 Main Street, 3rd Floor, Columbla, SC 28201
Isthe subject praperty currerdy offered kor safe o b it een offered for sale in Bhe tebve mesls pric {0 the elfective dale of his agrasal? | J¥es [X)Na

‘Repoit Cota sourcels) used, offering Bricels), anddatefs).  The Subject is was fisted for sele at $1,750,000 on 8/10/10, but was taken off the market on_ |
08/12/2010. _The Sublect Property | snot currently listed for sale. No offers or coniracis were reported.
| Dd-d Ddtdno(ana!ymuncamuIars:le!wﬂwsuwmbasevmnmEtplaln(ﬁeleusdmmysndhwmmlusﬂcuwfwhe aa3tysts was not pertoimed.

Contract Price § O Date of Contract /A ts the property sedler the owmer of public cecord?__ [ 1¥es [ Ko Daaw);js] Public Records
hlh!fea'r]anddass&m(bmcha'g%sahmcesmqﬁp(wmawslmm)wtepddbywpmymmldwbm? Yes
i Yes, repont the total dollas amount and descibe the Remsicbepaid.  NYA NIA

Note: Ruce and the racial composition of U nelanborhood sre not sporaissl Isciors

s 5 T 2hcoe Un kL ard Dia
Locaon [Juvan _ [XTsubursan [ e PropertyVaes | Vincreasina satle | lDecwing | PRIGE AGE__| Gre-Unt 70 %
Bt over75% | 12s75% | JUodei 25% wsurgty | Jsnon nBatece | JowrSooty | 3000)  tm) |24Um 0%
| Rapid’ Stable Sloi et Tine | Junder Jmhs {_J3-6 miths Over 6 mthy 500 tow © | MuiF amsly 0%
Keighborhood Bounderies  See Attached Addendum 5000 He  40i¢ ) 0%
2000 Pred. 20 |0Ew Vacant 10 %

Neighborhood Descripion. - The: subject nelghborhood consists of upperscale residential developments that are affected by the proximity to the
Atlantic Ocean and Indian River. The subject neighborhood has good access atong Highway A1A and sccess to-employment, schogls,
and services |s considered good. Overall appeal to the market is .

Market Congiions finckiding support for the above condiusions)  Proparty values in the neighbarhood are stable compared to the rapid appreciation over
the past several years. As a resull resales have slowed with marketing times increased to over 6 months. Typical financing is

availabla.

Dimensions 100 x 180 Arsa 18000 Sq.Ft. Stape Rectangular View Golf

Specific Toning Classdication RS-3 Zoning Descriplon SInFIe-FamiIz Residential
Zoning Compliance !Z[_gat (" Jeeqpt wonconforsing (Grandahered Use) Mo Zoring Haqal (descrive)

s the highsl and best use ol the subject property as improved (or as proposed ser pians and spaccalions) he present use?  (X)Yes | JNo 4 INo, destribe.

FUtlHities Public  Other (dexcribel Public  Other (descrite) Off-stteimprovernents —J' Pubiic __ Private
Elexlrickv ) Water Sueel Asphall lz‘

G3s 1) None SarEary Sewer X Aley None

FEMA Spec] Flood Hazard Araa Yes L JNo _FEMAFlood 2one AE FEMAMan Y 12011801E9F FEMA Map Date 07/02/1992
| Ave the witties and ofl-ske inrovements typical for the merket area? (X1 Yes | INo i No. describe,

e thare a0y adversa site conditios of exteina! factors ( . NCI03CTmeNts, enrv condilons, nduses, #e)? [ JVes (XINo i Yes, destribe.

Sourgelst Usedlor Physical Charactesistics of Propedy ! Iﬁm [h! MLS IX Assassment and Tax Records !Prioﬂnygﬂg\ DH@ oty Gwrar

Giher fdescribe) Oata S«:m!sl forG«m Liviag Area lnﬂran Rfver Coun Pr
Umks Orse Ooe with Accessory Unit_f{.
2o Sieries One Full Basament Finished Radiant i
i Det. A S-Det/End Uaiddl,_| Pordal Basement| _J Finished Other Paio/Dack frivenay SutfacePaver
Eas Puposel Urehs Cunist, | Eaterion Wk, CBS/Good Foel Electiic Foech Gaage  #oiCary 3
Design (Stye) Contemparary Roof Surface Conerete Tlle/Goci X) Cearal Al Conhinning |LX] Pooi ¥l Cars
Year Buit 2001 Guiars & s Yes/Good Irridual Fence Atached Detached
Effective Age (Yrs) 4 Window Type_Alum S.H/Good || JOmer Other X)ndin
Apoliances | X ) Relrigermon i Dishwasher X Microwgve Washer/| Qther (4
Finished area above ¢rade comains: 10 Rovms 3 Bedrooms 3.5 Bathis) 4,047 Squars Feet of Gross Living Nea Above Grade

Additioral lestwes {speciat energy eficientserms, ic)  The home is a one-story contemporary style home with extensive golf views. The Subject has
a built three car garage. The Subject has a opan brick paver pool and patio area
Describe the condition of the papenty anc data sourcels) (mcuting apparent needsed renairs, deteriont deing. ec).  The residence is of newer
[} construction, and appears to be of good condition, Orily an exterior inspection was performed: however the exterior appears 1o be in
goed condilion with no items of deferred maintenance.

Ave therg aoy appaion physical defidenciag of advarse condions that affect e Fvabilly, soundness, of struttwal inlegnly of the propaity? DOves [X]No i Yes, describe.

DOoes the propmty gensraly cororm 1o e neighbontiood tnceonal ifty, style. cundiinn. use, eonsinuction, ete.)? ®Ves DNo if No. descibe,

P M Faw 829 Brat 3003 Pradan g WD ke ) 8D L5727 v T G Fanesr Mac Form N85 Mareh X008
i Pags 108 ERNGTE
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Exterior-Only Inspection Residential Appraisal Report  fee. 10-63857

Therg ae 15 1atsble properties ciwrenty offmed for sale I the qubject neignborhood reaging i price lom § 2,350,000 185 5,250,000
Toereate 8 ate salus in tha suidect neighborocd within the pest twelv months fanging by sale seca frum3 2,100,000 a3 5100,000
FEATURE SUBIECT COMPARABLE SALE NG, | COMPARABLE SALE NO. 2 COMPARABLE SALE NO. 3
906 Orchid Point Way 911 Orehid Point Way 251 Seabreeze.Court 120 Seaspray Lane
Addess VeroBeach Verg Beach, FL. 32963 Vero Beach, FL 32963 Verg Beach, FL 32983
Proximity to Subje s8] 0.02 miles NNW 0.83 mies SSE 0.51 miles SE
Sgie Price s 0 15 52025000 s 1,240,000 As___ 2000000
SHePraGrustv Am | 0.00 50 |5 471,50 sqt. |1 140623 s ¢ | s 467.18 s . [EERERATRTE
Data 3 Public Records, Sales Office | Public Records, Sales Office | Public Records, Sales Office
Verification Sourcefs) ; ' Street Inspeclion - DOM 881 _ | Street Inspection ~-DOM 617 __ | Street Inspection - DOM 141
VALUE ADJUSTMENTS DESCRIPTION DESCRIPTION {38 Adurmont DESCRIPTION sH t Mrarment DESCRIPTION {13 Adpnyment
Sale of finonting | Conventional Cash Cash
Concessions -No No No
Date of Sate/Time N/ASE j108/2772010 06/22/2010 06/15/2010
Lecation Suburban Orchid Istand \ Orchid Istand \ Orchid fsland \
LeaseholdTeeSinple | Fee Simple Fee Simple Fee Simple Fee Simple
Site 18,000 Sq.Ft. 18,000 Sq.Fl.+/- 22,500 Sq.Ft. +/- 25308 Sq.FL. +/-
Ve Golf Preserve / Golf Course_/ Golf Course |/
Desi 3 Contemporary Contemporary Colonial Colordal
of Consiruction | Goiod Good Good Good
Acual 9 6 110 12
Congiicn Good. Good Gaood Good
 Above Grade Toit P T M;_wzi Bus Tos Im{ nats Yot Isam] it
fRoum Count 0] 3 35 {1013 4 -50000101 3 3.5 1214 45 -10.000
Gross Lving e 306.00 4,047 sq 4,204 sg. . -75.000 3060 sg k| +300,000 4281 sq b -70.000
Basement & Finished
Rooms Below Grade NIA N/A N/A NiA
Functional Uiy Average Average Average Average
Heati, Cenlral Central Central Central
Energy Efhdentkems | Average Average Average Average
Garager 3 Car Garage 3 Car Garage 2 Car Garage +20,000]3 Car Garage
PorchiPatiofDech Porch Porch Patio/Dsck, Porch PatiofDeck, Porch
 Other |l F/P F/p FiP
=y Other Pool/Hot Tub Pool PooliHot Tub PoolfHot Tub
Summer Kitchen -50,000 Summer Kitchen 50,000
NelA Toul s (). [x). [s 130000 . [T s 320000 (Js [X)- |s 130,000
Adjusied Sale Price NzAg  -6.4% NetAd. 25.8% NetAd.  -B.5%
of Compatatles i Gossas, 6.4%[s 1895000 iGossag 258%|s 1,560,000 lcrowsas  6.6%|s  1.870.000

} d&d i not research the sate or transter histary of the susjed propeny and comparatle sales, i Nk, explain

tesesrch ¢id did ot reveal any prior sales of isamsfers of the subiect or for the three years prior to the efective date of this apoeaisal.
Data s}_Indian River County Property Appraiser
research [ Jid i o ceves) any prioe ol or ransters of the comoaratle S2ing for the yeat prio lo the date of s2ke of the comparable sale.
Data ) Indian River County Property Appralser

Repor e resuls of the research and anabysis of the prios sl o transfer of tire subject and aste sales krepor additional prins sates on 3
ITEM. SUBJECT COMPARABLE SALE ND. 1 COMPARABLE SALE NO. 2 COMPARABLE SALE NO. 3
Date of Prioe Sale/Transfer No sales In past No other sales in No other saias in Nao other sales In
Price of Prior SalefTransfer three years ibe past year the past year the past year
Daa Sowce(s Public Records Public Records Public Records Public Racords
Efiectve Date of Data Source(s) | Current Current Current Current

Analysis of prior sak2 o travster history of the subsect propenty and ¢ bz sales  None

Summary ol Sales Compartson Approach.  All six sales are located In the Orchid Island Project of Vero Beach and are the most recent sales
avallable. All four comparables were adjusted for GLA. This adjustment was abstracted by using the malched palr technique. The
adjusted range is $1,307,500 1o $1,895,000 and the average is $1,662,083. We have given equal weight to 2l six comparables as they
are the most recent sales, We have concluded at $1,700,000 for the Subject Property.

Indicated Vake by Sdies Comparison $.1.700.0C0

xiicated Value by: SatesComparison Approzch s 1,700 000 Cost Aporasch if developen) s 2,050,000 Incoms Aparosch [ davelopea) s NIA
The Sales Comparisan Approach best reflects the Interactions of buvers and sellers in the open marketplace, as such, it provides the
best indication of value. The Cost Approach is considered suppertive due to the limiied amount of incurable depreciation. The Income
Approach is not considered applicable because homes in the area are not bought for income,

This appraisal is made "asks,” subject lo Lompietion pey phars and speuifications o the basis of a bypethetical condiios that the improvements bave besy compisted,

Dsutjw {6 the {okowing repairs o ekerations on the basis of a hy jeax condition thart the repairs 07 altarations heve been completed. or Dsub}ed\o e (R oMng requied
inspection based on the exuaordinary dssumption Ihat e condiion ot deficency s oot requice alesation o reps. The Sublect was appraised as is.

Basad on a visual inspacton of e oxteride areas of the subject progerty from at feast the street. defined seops of work, stalement of ASTUNBHONY AT iruling
conditions, and appralser's cectilication my our) VNN of the Mmarket value. a5 Gufined of the rectpropenty that 1u the subject of this cepart s 3 1,700,000

asof 08/05/2010 whithistwadate of inspeclion ang the 2ffoctive dote of thes aporaisy
- Frodde Mot o 2058 Maich 3005 Proeaerd g5 ACt usmate, BO3DH 3777 aoed 00000 (et P Noc Foim S Mk 665
PR 248 X5 24 A0S

Callaway & Prke, Jnc.



Case 1:10-cv-00457-GLS -DRH Document 222-2  Filed 12/15/10 Page 15 of 16

EXHIBIT D
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12—14~20§ Note Inquiry Next Displ ay. 50-0705~1

14:17:41 S Basic Note Data : , BBAGWELLAL -
Note number: F 000 ~ 02 '
Short name: . SMITH DAVID L *-—--———‘—I—-—Customer Data===— = ————————— *
MEMO ACTIVE = o ~ DAVID L SMITH
e AT ta~————————e—— ~% AND LYNN A. SMT

- SPRINGS NY 12866

Contact/Title:

Tax ID: XXX-XX~3809

L ~~Interest Data-----——==~~~ * Home phone: ' 518-371-0912
Int rate: 6.2500 Business phone: 518-449-5131
Dally int factor: 150.459355 Officer: AB9

------------- Date@g——=—=-====w~mmw~—cok ¥ewm—-~~--Naxt Payment Data~-=—-—~-——~%
Note date: : 6-22-01 Next due date:
Last renewed: , : Next pmt amount:
Maturity date: 7~01—31a;q@1i5 SOl e

Last active: 11-29-10"% -~

Last paid installment: 7-01-10 Percentage sold.

Interest paid-to date: 7-09-10 Total sold: .
F3=Exit  F7=Print history F8=Participation inquiry F24=More keys

R R S
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE COMMISSION,

Plaintiff, :
V. : 10 Civ. 457 (GLS)
(DRH)

McGINN, SMITH & CO., INC.,,

McGINN, SMITH ADVISORS LLC,

McGINN, SMITH CAPITAL HOLDINGS CORP.,
FIRST ADVISORY INCOME NOTES, LLC,
FIRST EXCELSIOR INCOME NOTES, LLC,
FIRST INDEPENDENT INCOME NOTES, LLC,
THIRD ALBANY INCOME NOTES, LLC,
TIMOTHY M. MCGINN, DAVID L. SMITH,
LYNN A. SMITH, DAVID M. WOJESK]I, Trustee of
the David L. and Lynn A. Smith Irrevocable

Trust U/A 8/04/04, GEOFFREY R. SMITH,
LAUREN T. SMITH, and NANCY MCGINN,

Defendants, and
LYNN A. SMITH, and
NANCY MCGINN,

Relief Defendants and.:
DAVID M. WOJESKI, Trustee of the :
David L. and Lynn A. Smith Irrevocable

Trust U/A 0/04/04,

Intervenor.

DECLARATION OF WILLIAM J. BROWN, RECEIVER

1, William J. Brown, declare under penalty of perjury pursuant to U.S.C. § 1746
that the following is true and correct:

1. I am the Receiver appointed by the Court in this action pursuant to the
Preliminary Injunction Order dated July 26, 2010 (Docket No. 96). I make this declaration to
provide some background information at the request of the Securities and Exchange Commission
(“SEC”) in connection with its Motion (“Motion”) for authority to sell the so-called Vero Beach

home occupied from time to time by David and Lynn Smith.
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2. 1 also make this Declaration in support of the Motion because, as Receiver
of the various McGinn Smith estates, it is to the benefit of investors of those entities to maximize
the recovery of any equity in the Smith Vero Beach house.

3. I'have had substantial and regular professional experience in the sale and
disposition of real estate as part of my professional career. My involvement with real estate has
included all types of properties including high-end residential properties (single family,
condominiums, and cooperative interests), manufacturing facilities, warehouse facilities, urban
and suburban hotels, ski resorts, condominium and timeshare developments (both under
construction and completed but not yet stabilized), farms, sports arenas, hospitals, and shopping
centers, as just some examples.

4, I have dealt with many issues associated with those types of properties and
strategies associated with dealing with them including environmental (both current and
historical), zoning, deterioration, waste and cosmeﬁc repair.

5. | My proposed involvement in this instance arose at the inquiry of the SEC.
If I were to be charged with the sale management role sought by the Motion, unless sound
reasons were presented to me by the parties in interest, I would envision having a listing
agreemcnt signed within approximately two weeks following the entry of an order approving the
sale process. I am currently not familiar with the particular details of the subject real property
including any sales limitations, condition, or any necessary repairs or improvements, interior
staging or other matters which might be necessary to realistically make the property suitable for
appropriate sale at the best price under the circumstances. If any of those types of issues did

exist, they could delay placing the house on the market.
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6. I would, under all circumstances, solicit advice and input from the parties
in interest including the Smiths. My estimated cost to perform this role is attached and was

previously provided to the parties in interest.

Dated: December 13, 2010

/s/ William J. Brown
William J. Brown, Receiver

Doc #01-2421013.1
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Estimate of Time for Receiver Oversight
of Sale of Smith Vero Beach Home

Time Description

I Hour Obtain information from Smiths and others
regarding house, valuation, taxes, state of
condition, staging and repairs, if any, and
assessment of any special issues

1-2 Hours Identify, contact and interview two to three
appropriate real estate brokers, evaluate
proposals and consultations regarding same

1-2 Hours Obtain and review and consult with Smiths on
broker opinion of value and determine listing
price

1-2 Hours Review, comment and finalize listing
agreement

1-2 Hours Monitor sales activity and performance of
broker

1-3 Hours Review contracts, consult with parties in

interest including Smiths, distribute and
negotiate information (but not including any
legal work regarding provisions for relevant
contract or issues regarding objections to sale)

1 Hour Close sale transaction

TOTAL 7-13 Hours
x 3225 =31,575 - $2,925

Doc # 01-2415502.1
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE COMMISSION,
Plaintiff,
-against- : 09 Civ. 14(S)

GEN-SEE CAPITAL CORPORATION a/k/a
GEN UNLIMITED and RICHARD S. PICCOLI,

Defendants.

CERTIFICATE OF SERVICE

1, David Stoelting, pursuant to 28 U.S.C. § 1746, certify that on April 22, 2009, 1
filed on the Court’s ECF system, the following documents:

e Memorandum of Law in Support of Plaintiff’s Motion to Modify the Asset Freeze
to Allow the Sale of the Vero Beach Property and to Appoint the Receiver to
Oversee the Sate dated December 15, 2010;

¢ Declaration of Kevin P. McGrath dated December 15, 2010

e Declaration of William J. Brown, Receiver, dated December 13, 2010,

And sent by electronic mail copies of these documents to:

Martin P. Russo

Gusrae Kaplan Bruno & Nusbaum PLLC
120 Wall Street, 11" floor

New York, NY 10005

James D. Featherstonhaugh
Featherstonhaugh Wiley & Clyne, LLP
99 Pine Street

Albany, NY 12207

Jill Dunn

Law Offices of Jill Dunn
99 Pine Street

Albany, NY 12207
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Nancy McGinn
26 Port Huron Drive
Niskayuna, NY 12309

Dated: December 15, 2010
New York, New York

s/David Stoelting

Attorney Bar Number: 516163
Attorney for Plaintiff

Securities and Exchange Commission
3 World Financial Center, Room 400
New York, NY 10281

Telephone: (212) 336-0533

Fax: (212) 336-1324

E-mail: stoeltingd@sec.gov



