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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE COMMISSION,

Plaintiff,

v.

McGINN, SMITH & CO., INC.,
McGINN, SMITH ADVISORS, LLC,
McGINN, SMITH CAPITAL HOLDINGS CORP.,
FIRST ADVISORY INCOME NOTES, LLC,
FIRST EXCELSIOR INCOME NOTES, LLC
FIRST INDEPENDENT INCOME NOTES, LLC
THIRD ALBANY INCOME NOTES, LLC,
TIMOTHY M. MCGINN, DAVID L. SMITH,
LYNN A. SMITH, DAVID M. WOJESKI, Trustee of 
the David L. and Lynn A. Smith Irrevocable Trust 
U/A 8/04/04, GEOFFREY R. SMITH,
LAUREN T. SMITH, and NANCY McGINN,

Defendants,

LYNN A. SMITH, and
NANCY McGINN, 

Relief Defendants, and

DAVID M. WOJESKI, Trustee of the 
David L. and Lynn A. Smith Irrevocable
Trust U/A 8/04/04

Intervenor.
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10 Civ. 457 (GLS/DRH)

NON-PARTIES FINRA AND FINRA EMPLOYEES’ 
NOTICE OF MOTION TO QUASH SUBPOENAS

PLEASE TAKE NOTICE THAT, pursuant to Federal Rule of Civil Procedure 45(c), 

upon FINRA and the FINRA Employees’ Memorandum of Law in Support of Motion to Quash 

Subpoenas, the Affidavit and Supplemental Affidavit of James R. Shorris, and any additional 
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evidence or argument that the Court decides to consider at the hearing thereon, the Financial 

Regulatory Authority, Inc. (“FINRA”) and Gary Jaggs, Robert J. McCarthy, Michael Newman, 

and Randy Pearlman (the “FINRA Employees”) hereby move this Court at the James T. Foley 

United States Courthouse, 445 Broadway, Albany, New York 12207, on ____________ __, ____ 

at __:_.m. before Judge David R. Homer, for an order granting FINRA and the FINRA 

Employees’ Motion to Quash Subpoenas.

Dated: November 17, 2010 Respectfully submitted,

By:  /s/ Richard B. Harper   

Richard B. Harper
(NDNY application to be submitted)

Baker Botts L.L.P.
30 Rockefeller Plaza, 45th Floor 
New York, NY 10112 
Phone: 212.408.2500
Fax: 212.408.2501
richard.harper@bakerbotts.com

Terri L. Reicher
Financial Industry Regulatory Authority, Inc.
1735 K Street, NW
Washington, DC 20006-1516
Phone: 202.728.8967
Fax: 202.728.8894
terri.reicher@finra.org

ATTORNEYS FOR NON-PARTIES
FINRA AND FINRA EMPLOYEES
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PRELIMINARY STATEMENT

Financial Industry Regulatory Authority, Inc. (“FINRA”) and Gary Jaggs, Robert J. 

McCarthy, Michael Newman, and Randy Pearlman (the “FINRA Employees”) file this motion to 

quash to prevent Defendants David L. Smith (“Smith”) and Timothy L. McGinn (“McGinn) 

from completing an end run around the discovery rules in an ongoing FINRA disciplinary 

proceeding (the “FINRA Action”) to obtain documents and depositions in this SEC litigation 

(the “SEC Proceeding”) that are protected by the investigatory privilege.  On September 14, 

2010 and October 4, 2010, Defendants issued five identical subpoenas to the FINRA Employees 

and FINRA’s custodian of records, non-parties to this action (collectively, the “Subpoenas”).  

Defendants’ Subpoenas seek confidential and privileged information at the heart of any FINRA 

investigation, including (1) 23 categories of documents relating to FINRA’s investigation of 

McGinn, Smith, and their firm McGinn, Smith & Co., Inc. (“McGinn Smith” or the “Firm”), 

ranging from FINRA internal memoranda and legal analyses to communications between 

FINRA and the Securities and Exchange Commission (the “SEC”) and (2) depositions of the 

FINRA lead attorney in the ongoing FINRA administrative proceeding, the FINRA examiners 

who have worked with him, and FINRA’s custodian of records.  Defendants seek these 

privileged documents despite an ongoing enforcement action in which FINRA has already 

produced over 31,000 pages of documents to Defendants.

In early November 2010, Judge Cedarbaum, Part I Judge in the Southern District of New 

York district court, heard FINRA and the FINRA Employees’ motion to quash the Subpoenas 

and directed the parties to seek the opinion of this Court.  

This Court should grant the motion to quash production of the documents and depositions 

for two independent reasons.  First, Defendants have failed to exhaust their administrative 

remedies by neglecting to pursue the documents in the ongoing FINRA Action that is 
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specifically governed by rules and standards for obtaining privileged documents.  Indeed, 

McGinn and Smith are now seeking similar types of information from the SEC.

Second, the documents and depositions sought are protected by the investigatory 

privilege.  A straightforward application of that privilege protects the interview notes, internal 

FINRA communications and analyses, and FINRA’s communications with the SEC sought here 

by the Defendants.  McGinn and Smith cannot sidestep application of the investigatory privilege 

by now claiming they are entitled to the documents in order to pursue a claimed Fifth 

Amendment violation.  In the face of the attached FINRA affidavits describing the independence 

of the respective FINRA and SEC investigations, Defendants cannot put forward any evidence 

entitling them to additional discovery.  Accordingly, because Defendants have failed to exhaust 

their administrative remedies and because the documents and depositions sought are protected by 

the investigatory privilege, the motion to quash should be granted.

BACKGROUND FACTS

I. FINRA’s Federal Securities Regulatory Function

FINRA is a private not-for-profit Delaware corporation and a self-regulatory organization 

(“SRO”) registered with the SEC as a national securities association pursuant to the Maloney Act 

of 1938, § 78o-3, et seq., amending the Exchange Act, 15 U.S.C. § 78a, et seq.  See Desiderio v. 

Nat’l Ass’n of Secs. Dealers, Inc., 191 F.3d 198, 201 (2d Cir. 1999).  As an SRO, FINRA is part 

of the Exchange Act’s highly interrelated and comprehensive mechanism for regulating the 

securities markets.  Id.  In this regard, FINRA acts under the SEC.  See McLaughlin, Piven, 

Vogel, Inc. v. Nat’l Ass’n of Secs. Dealers, Inc., 733 F. Supp. 694, 696-97 (S.D.N.Y. 1990).  

FINRA is charged with “conducting investigations and commencing disciplinary 

proceedings against FINRA member firms and their associated member representatives relating 

to compliance with the federal securities laws and regulations.”  D.L. Cromwell Inv., Inc. v. 
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NASD Regulation, Inc., 279 F.3d 155, 157 (2d Cir. 2002).  As a registered SRO, FINRA has 

authority to investigate allegations that a member firm is violating the Exchange Act, SEC 

regulations, FINRA rules, or Municipal Securities Rulemaking Board (“MSRB”) rules.1  See 

McLaughlin, 733 F. Supp. at 697.  

If FINRA becomes aware of evidence of potential violations of federal securities laws or 

other misfeasance by FINRA’s members or their associated persons, then FINRA typically will 

conduct an investigation.  Shorris Aff. ¶ 4.  FINRA’s investigative procedures are described in 

Sections 8000-8330 of FINRA’s Manual.  Id. ¶ 7.  The Rules set forth in the Manual have been 

reviewed and approved by the SEC.  Id.  As part of its investigation, FINRA gathers documents, 

takes testimony, and performs other tasks to assess whether a member firm has violated statutes, 

regulations, or rules over which FINRA has jurisdiction.  Id.  Investigations are typically 

conducted by examiners in one of FINRA’s District offices who interview witnesses, gather and 

review documents, and work with FINRA’s Department of Enforcement (“Enforcement”) 

counsel to analyze whether there is evidence of potential wrongdoing.  Id.  

For each investigation, FINRA maintains a file that typically contains internal 

memoranda, analyses, and notes regarding the investigation and interpretations of FINRA’s and 

the SEC’s rules and regulations.  Shorris Aff. ¶ 5.  It also may contain internal communications 

with and among FINRA’s Enforcement attorneys and investigative staff.  Id.  The file may also 

include transcripts of “on the record” interviews, investigative staff and attorney notes, and 

documents collected from FINRA members and associated persons.  Id.  Together, these 

documents reflect FINRA’s examiners’ strategy and the leads pursued in investigations.  Id.  

                                                
1 The FINRA Code of Procedure, approved by the SEC (SEC Rel. N. 34-38908, 62 Fed. Reg. 43571 (Aug. 14, 
1997)), governs FINRA disciplinary proceedings against securities firms and their representatives.  See 
http://finra.complinet.com/finra.  The Exchange Act requires every broker-dealer in the country to be a member of 
FINRA or one of the national securities exchanges.  15 U.S.C. §§ 78o-3(1)(1), (b)(1), (b)(8).  
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FINRA goes to great lengths to protect the confidentiality of the materials contained in its 

investigation files, allowing, only persons directly related to the investigation and the 

Enforcement action and their supervisors access to the information contained in the investigation 

files.  Id. at 6.  If FINRA were forced to disclose the contents of its investigation files to non-

parties in civil litigation, before a disciplinary hearing on the merits of the investigation, FINRA 

would be hindered from presenting its strongest possible case.  Id. 

Under FINRA’s Rules, the target of a FINRA investigation is afforded certain procedural 

protections.  Shorris Aff. ¶ 7.  For example, under FINRA Code of Procedure section 9251, 

FINRA is required to produce certain investigation files related to the charges but not privileged 

documents and documents that constitute attorney work product.  Id. ¶ 8.  

When FINRA determines that its members or associated persons have violated FINRA 

rules, MSRB rules, or the federal securities laws, FINRA has the authority to initiate a 

disciplinary action adjudicated before a FINRA hearing panel.  Nat’l Ass’n of Sec. Dealers, Inc. 

v. SEC, 431 F.3d 803, 805-806 (D.C. Cir. 2005).

II. FINRA Investigation of Defendants and Enforcement Proceeding

A. FINRA Investigation of McGinn Smith

In 2008, FINRA commenced a financial/operational, sales practice, and municipal 

examination of Defendants and their Firm, which first revealed concerns regarding income note 

offerings, and which resulted in a FINRA investigation that ultimately led to the filing of a 

complaint in early 2010.  By April 2009, FINRA sought the testimony of McGinn and Smith as 

part of FINRA’s routine examination.  Russo Decl. ¶¶ 7-8, Exhibits F-G.2  

                                                
2 As discussed below, on November 15, 2010, Defendants filed a motion to compel the SEC to answer 
interrogatories and a memorandum and Declaration of Martin P. Russo (“Russo Declaration”) in support.  Dkt. No. 
189.  As a convenience to the Court, this Memorandum refers the Court to certain portions of the Russo Declaration 
and its attached exhibits.
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By July 2, 2009, FINRA issued an examination report, citing 17 exceptions, including 

failure to make an appropriate suitability determination in at least 11 private placement 

transactions and failure to establish written procedures regarding structured product sales.  Russo 

Decl. ¶ 10, Exhibit I.  On September 1, 2009, FINRA issued to McGinn Smith an Examination 

Disposition Letter stating that it had referred the McGinn Smith matter to FINRA’s Enforcement 

division for review and disposition.  Id. ¶ 11, Exhibit J.  Although the Examination Disposition 

Letter stated that FINRA only referred to Enforcement the issue relating to McGinn Smith’s 

maintenance of electronic customer correspondence and internal communications, the letter also 

discussed future compliance conferences with respect to five other issues and explicitly stated 

that it did not address any other matters being reviewed by other FINRA departments.  Id.

In early 2010, FINRA took on-the-record interviews of McGinn Smith-associated 

persons, including McGinn and Smith.  Russo Decl. ¶¶ 22-26, 28, Exhibits T-X, Z.  The 

information gathered included testimony regarding witnesses’ personal gains at investors’ 

expense and the McGinn Smith-affiliated trusts utilized in the operation of an alleged fraudulent 

investment scheme.  See, e.g., id. at Exhibit Z.  In fact, on February 12, 2010, FINRA also issued 

a request for documents seeking documents related to the trusts and personal finances.  Id. ¶ 27, 

Exhibit Y.

B. FINRA Enforcement Action

On April 5, 2010, Enforcement issued a formal complaint against Defendants and their 

Firm, alleging six causes of action.  Shorris Aff. ¶ 9, Exhibit 2.  The causes of action range from 

an allegation that the Firm and Smith failed to disclose material facts in connection with the four 

income note offerings to an allegation that the Firm, acting through Smith, sold unregistered 

securities, and also allege that Smith “misused the majority of offering proceeds for his own 

needs.”  Id. Exhibit 2, ¶ 25.  In so doing, the six causes of action relate directly to questions that 
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FINRA asked during its inquiry and examination of Defendants, including allegations related to 

Defendants’ personal gains and the trusts.  Id.  

On July 7, 2010, FINRA Hearing Officer Andrew H. Perkins held an initial pre-hearing 

conference in the proceeding.  Officer Perkins issued a scheduling order requiring the defendants 

to file all discovery-related motions (including motions pursuant to FINRA Code of Procedure 

section 9251(c) to compel FINRA to produce documents withheld by FINRA) by August 23, 

2010.  No motions were filed, and on August 19, 2010, FINRA provided the defendants 

thousands of documents from FINRA’s McGinn Smith investigative file.  A hearing on the 

merits in the FINRA Action is scheduled for May 2011 in Albany, New York.  

C. FINRA’s Document Production to Defendants

FINRA’s document production in the FINRA Action consisted of over 31,250 pages, 

occupying 18 boxes, and also included multiple CDs containing thousands of additional pages of 

electronic documents.  Among the documents that FINRA produced were:

• documents FINRA obtained from McGinn Smith, including emails, bank records, 
ledger and bookkeeping records, and investor lists;

• certain documents provided to the SEC by FINRA, including letters to the SEC;

• on-the-record transcripts and tape recordings of transcripts from the FINRA 
Action and related investigations; and

• communications between FINRA and McGinn Smith’s investors.

FINRA did not produce a limited number of documents protected by the investigatory, 

attorney-client, and work product privileges, as well as the FINRA discovery rules, including:

• notes from FINRA examiner interviews of investors taken in connection with the 
FINRA Action;

• internal memoranda regarding the FINRA Action;

• internal communications with and among FINRA’s Enforcement attorneys and 
investigative staff in connection with the FINRA Action;

• internal examiner-prepared schedules in connection with the FINRA Action; 
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• certain communications between FINRA staff and the SEC, including 
communications containing privileged attachments; and 

• a memorandum to the SEC regarding the FINRA Action.

III. SEC v. McGinn, Smith & Co., Inc.

A. Overview of SEC Complaint in the Context of the FINRA Enforcement Action

As FINRA discovered potentially serious securities law violations committed by 

Defendants and their Firm, FINRA referred the matter to the SEC pursuant to its general 

authority to refer investigations.  Shorris Aff. ¶ 11.  On April 20, 2010, two weeks after the 

FINRA Action was filed, the SEC filed a complaint against Defendants, their Firm, and six other 

corporations and investment companies related to the Firm.  Id. ¶ 12, Exhibit 3.  The SEC 

Proceeding includes many of the same facts that underlie the FINRA Action, but the SEC 

addresses activities after November 2006 and alleges additional securities laws violations beyond 

those set forth in the FINRA Action.  The SEC accuses Defendants and their related entities of 

mismanaging $136 million raised from clients since 2003 through unregistered offerings. 

In order to halt alleged ongoing fraud, maintain the status quo, and preserve any assets 

for injured investors, the SEC also sought emergency relief, including an asset freeze, 

appointment of a receiver, expedited recovery, and verified accountings.  The Court imposed the 

asset freeze, TRO, and preliminary injunction, and a trial in the SEC Proceeding will begin after 

September 15, 2011.  

The FINRA Action was entirely separate and independent from the SEC Proceeding.  See 

Shorris Aff. at ¶ 13.  At no time did FINRA take direction from the SEC concerning FINRA’s 

investigation of Defendants and their Firm, nor did FINRA coordinate its on-the-record 

interviews of defendants and others with the SEC.  Id. ¶ 13.  FINRA and the SEC did not 

exchange outlines, questions, or documents with respect to testimony taken in either the FINRA 
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Action or the SEC Proceeding.  Id.  Pursuant to its authority to refer investigations, FINRA 

provided copies of transcripts of relevant testimony after such testimony had been taken in the 

FINRA Action.  Id.  Additionally, the SEC’s requests to FINRA for information from FINRA’s 

files were not coerced, suggested, or encouraged—they were simply requests by the SEC for 

information that FINRA had collected for FINRA’s own investigation.  Shorris Supp. Aff. at ¶ 4.  

No SEC or other government employee asked FINRA employees to pursue any particular line of 

inquiry in the FINRA Action, attended or participated in any of FINRA’s on-the-record 

interviews, or suggested any sort of timing or schedule for FINRA’s on-the-record interviews or 

that FINRA coordinate its interview schedule with that of the SEC.  Id.  

B. Defendants’ Subpoenas and the Original Motion to Quash

On or about September 14, 2010, Defendants issued the first four of the Subpoenas, 

commanding the lead prosecuting attorney, the supervising examiner, and two examiners in the 

FINRA Action to produce documents beginning September 28, 2010 and appear for depositions 

beginning October 5, 2010.  Shorris Aff. ¶ 14, Exhibit 4.  On October 4, 2010, Defendants 

subpoenaed FINRA’s custodian of records to cure a deficiency raised by the FINRA Employees 

in their initial motion to quash about the propriety of seeking FINRA’s records from FINRA’s 

employees.  The fifth subpoena commanded the custodian of records to produce documents by 

October 21, 2010 and appear for a deposition on October 25, 2010.

The Subpoenas include some 23 separate requests targeting privileged materials 

pertaining to FINRA’s investigation of Defendants:   

! documents exchanged between, and notes concerning communications between, 
FINRA or FINRA employees and investors relating to McGinn Smith; 

! recordings or transcripts of communications between FINRA and investors, or 
provided by investors to FINRA, relating to McGinn Smith;

! documents and notes concerning communications between FINRA employees and 
the SEC relating to McGinn Smith;
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! documents concerning communications between FINRA employees and the DOJ 
concerning Joseph Bruno or McGinn Smith;

! documents and communications concerning Thomas E. Livingston; 

! affidavits and sworn statements relating to McGinn Smith;

! internal FINRA reports relating to McGinn Smith or reflecting communications 
among FINRA employees relating to McGinn Smith or the referral of FINRA’s 
investigation of McGinn Smith;

! records regarding communications with investors and biographical information 
regarding investors; 

! documents identifying FINRA employees who engaged in communications with 
the SEC relating to McGinn Smith or who were involved in the investigation of 
McGinn Smith; and

! documents withheld from production in the FINRA Action pursuant to 
investigatory privilege.

The vast majority of the requested documents have already been produced to Defendants 

by FINRA in the FINRA Action.  For example, as discussed above, FINRA produced to 

Defendants on-the-record transcripts and tape recordings, as well as documents and 

correspondence between FINRA and the SEC concerning the investigation of McGinn Smith.  

The limited number of documents that FINRA did not produce are protected by the investigatory 

privilege, and many are also protected by the attorney-client and work product privileges, though 

the investigatory privilege covers all of the protected documents.  

On October 1, 2010, FINRA and the FINRA Employees filed a motion to quash the 

Subpoenas in the Southern District of New York district court.

C. FINRA and FINRA Employees’ Original Motion to Quash: Southern District of 
New York Hearing

On November 2, 2010, after briefing by the parties, Judge Miriam Goldman Cedarbaum, 

United States District Part I Judge for the Southern District of New York, held a hearing on 

FINRA and the FINRA Employees’ motion to quash the subpoenas.  Judge Cedarbaum “directed 

[the parties] to seek [the] opinion of Judge in Northern District of New York” and stayed the 
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proceeding pending a decision by this Court.3

The parties have agreed to file new memoranda (starting with this) in an attempt to refine 

the issues before this Court.  Although FINRA and the FINRA Employees file this new 

Memorandum, they submit in support the Affidavit of James S. Shorris (the “Shorris Affidavit”) 

and the Supplemental Affidavit of James S. Shorris (the “Supplemental Shorris Affidavit”) that 

they attached to their original opening and reply briefs, respectively, in the Southern District of 

New York matter.4  Concurrently with or shortly after filing this Memorandum, the parties have 

filed or will file with this Court a briefing schedule stipulated to by the parties.  

D. Recent Events in SEC v. McGinn, Smith & Co., Inc.

Just two weeks ago, on November 3, 2010, the SEC filed a motion for an order to show 

cause why Defendants should not be held in contempt for violating this Court’s preliminary 

injunction order.  Dkt. No. 168-1.  The SEC’s supporting memorandum, in which it argues that 

Defendants continue to issue unregistered securities, reflects that the SEC continues to 

investigate Defendants and their Firm as new facts develop.

On November 15, 2010, Defendants filed a motion to compel the SEC to answer 

interrogatories, seeking to compel the SEC to identify each FINRA employee with whom the 

SEC has had communications concerning McGinn Smith.  Dkt No. 189.

ARGUMENT AND AUTHORITIES

I. Defendants Have Failed to Exhaust Their Administrative Remedies

The Subpoenas should initially be quashed because, prior to their issuance, Defendants 

failed to exhaust their administrative remedies with respect to their request for FINRA’s 

investigation files.  In the FINRA Action, Defendants had the opportunity to file a discovery 

                                                
3 A true and correct copy of Judge Cedarbaum’s November 2, 2010 order is attached hereto as Exhibit 1.
4 True and correct copies of the Shorris Affidavit and the Supplemental Shorris Affidavit, with supporting exhibits, 
are attached to this Memorandum as Exhibits 2 and 3, respectively.  
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motion under FINRA Code of Procedure 9251(c) pursuing the withheld documents.  Defendants 

neglected to follow such procedure.  Defendants were also subject to a scheduling order in the 

FINRA Action that set an August 23, 2010 deadline to file motions relating to Enforcement’s 

production of documents pursuant to FINRA Rule 9251, but Defendants also failed to comply 

with that order.

Before seeking relief from the Court, Defendants are required to exhaust their 

administrative remedies through FINRA, the SEC, and the appellate courts.  See McLaughlin, 

733 F. Supp. at 698 (administrative remedies doctrine applies to NASD, a FINRA predecessor).  

The Second Circuit has recognized only one exception to the exhaustion requirement: when an 

agency action “is plainly beyond [the agency’s] jurisdiction as a matter of law or is being 

conducted in a manner that cannot result in a valid order,” in which case recourse to the courts is 

available before administrative remedies have been exhausted.  Id. (citing Touche Ross & Co. v. 

SEC, 609 F.2d 570, 576 (2d Cir. 1979)).  The circumstances of this case do not lie within that 

exception.

II. The Investigatory Privilege Defined and Applicable Legal Standards

Additionally, the Court must quash or modify a subpoena when the subpoena “requires 

disclosure of privileged or other protected matter and no exception or waiver applies.”  Fed. R. 

Civ. P. 45(c)(3)(A)(iii).  Federal courts recognize an investigatory file privilege, which is a 

derivation of the law enforcement privilege.  In re Dep’t of Investigations of City of New York, 

856 F.2d 481 (2d Cir. 1988); Otterson v. Nat’l R.R. Passenger Corp., 228 F.R.D. 205, 207 

(S.D.N.Y. 2005); In re U.S. Dep’t of Homeland Sec., 459 F.3d 565, 569 (5th Cir. 2006) (citing 

Coughlin v. Lee, 946 F.2d 1152, 1159 (5th Cir. 1991)); In re Sealed Case, 856 F.2d 268, 271 

(D.C. Cir. 1988).  While this privilege is typically limited to protecting civil and criminal law 

enforcement investigation files from discovery, see In re U.S. Dep’t of Homeland Sec., 459 F.3d 
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at 569, “a similar policy has been recognized with respect to investigative materials generated by 

industry regulatory organizations.”  Apex Oil Co. v. DiMauro, 110 F.R.D. 490, 496-97 (S.D.N.Y. 

1985).  

Courts have specifically applied the investigatory privilege to FINRA because there are 

strong policy interests in preserving the ability of SROs to function effectively and in 

encouraging frank cooperation and discussions in internal investigations.  See, e.g., DGM Invs., 

Inc. v. N.Y. Futures Exch., Inc., 224 F.R.D. 133, 140 (S.D.N.Y. 2004).  For example, in Ross v. 

Bolton, 106 F.R.D. 22, 23 (S.D.N.Y. 1985), the defendants sought all NASD (a FINRA 

predecessor) documents related to the NASD’s investigation into an entity’s alleged illegal 

trading of securities, including portions of unsworn depositions NASD had gathered during its 

investigation.  The court acknowledged that NASD was not a government body; however, it 

found that “[t]his does not preclude the argument that the interests asserted by [NASD] in 

encouraging witness cooperation and maintaining the integrity of its investigative techniques and 

files are similar to those of a governmental regulatory agency.” Id.  The court went on to observe 

that “[t]here is a strong public interest in maintaining the integrity of effective industry self-

regulation.  This interest would clearly be undermined by making [NASD] files fair game for any 

of the thousands of private securities fraud litigants across the country who wish to shortcut their 

own discovery efforts and instead to reap the benefits of [NASD’s] ongoing, statutorily governed 

work.” Id. (citing 15 U.S.C. §§ 78o-3, 78s).  

The Ross court balanced this strong public interest against the parties’ need to obtain 

information relevant to their lawsuit.  It classified such information into two categories: (1) 

factual or statistical data and (2) analyses or opinions drawn from such material.  While NASD 

was required to turn over factual data in the form of monthly blotters and confirmation slips, it 
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did not have to turn over staff analyses of this and other data.  The court further held that the 

unsworn deposition transcripts “constitute[d] opinion and analysis work because the witnesses 

deposed as well as the questions asked reveal[ed] the nature and direction of [NASD’s] 

investigation.”  Id. at 24.  The court also found NASD’s analogy to the work product privilege to 

be persuasive and further noted that the petitioner’s interest in the depositions was not so central 

to its case as to overcome the strong interest held by both NASD and the public in keeping them 

confidential absent a showing of extraordinary need.  Id.  

Other district courts have consistently applied the Ross analysis when evaluating requests 

for SRO investigatory files.  See DGM Invs., Inc. v. N.Y. Futures Exch., Inc., 224 F.R.D. at 138-

39; In re Adler, Coleman, Clearing Corp., No. 95-08203, 1999 WL 1747410, at *3 (S.D.N.Y. 

Dec. 8, 1999).5  In Adler, the petitioner sought to depose the head of an NASD department that 

conducted an investigation in which the petitioner was eventually charged.  Adler, 1999 WL 

1747410, at *5.  Although the petitioner assured NASD that the questions would be solely 

factual in nature, NASD refused to produce the employee, and the district court denied the 

petitioner’s motion to compel.  Id.  “Premature disclosure of factual information to the target of a 

pending NASD investigation could impair the NASD’s ability to investigate its members, 

thereby defeating the important ‘public interest in maintaining the integrity of effective industry 

self-regulations’” and that the risk run by “prematurely disclosing the strategy driving an 

ongoing investigation” was significant.  Id.  (citing Ross, 106 F.R.D. at 23).  The court noted that 

although NASD was not a party to the proceeding, it was potentially adverse to the petitioner in 

any disciplinary action that might arise as a consequence of its investigation.  Id.

                                                
5 A true and complete copy of In re Adler, Coleman, Clearing Corp., No. 95-08203, 1999 WL 1747410 (S.D.N.Y. 
Dec. 8, 1999) is attached hereto as Exhibit 4. 
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The investigatory privilege is a qualified privilege with a shifting burden.  FINRA, as the 

party invoking the privilege, bears the initial burden of establishing its applicability.  In re Grand 

Jury Subpoenas Dated March 19, 2002 and August 2, 2002, 318 F.3d 379, 384 (2d Cir. 2003).  

Courts have consistently held that the initial burden imposed on FINRA is not significant and is 

met where FINRA identifies the areas of documents it seeks to protect.  DGM Invs., Inc., 224 

F.R.D. at 140 (where an SRO asserts the investigatory privilege, the standards applicable to 

governmental entities “appear to have been applied less rigorously, if at all”); Ross, 106 F.R.D. 

at 24 (reaching the merits and balancing the competing interests without evaluating the 

sufficiency of NASD’s claim of privilege); In re Adler, Coleman, Clearing Corp., 1999 WL 

1747410, at *3 (reciting established prerequisites but proceeding to a determination without 

explicitly considering whether the requirements had been met).  The burden then shifts to 

Defendants, as the parties opposing application of the privilege, and such burden is significant 

and requires Defendants to demonstrate a compelling reason why the investigatory privilege 

should not apply.  See DGM Invs., Inc., 224 F.R.D. at 140 (showing of application of 

investigatory privilege may only be overcome by an adequate showing of a litigant’s need for 

such information) (citing Apex Oil Co. v. DiMauro, 110 F.R.D. at 497-98 (same)).

III. The Investigatory Privilege Applies to Protect Production of the Documents 
Defendants Seek Here

A. FINRA Has Met its Initial Burden of Showing that the Investigatory Privilege 
Applies to the Requested Documents

FINRA has met its initial burden of showing that the investigatory privilege applies to the 

requested documents.  In Adler, the Southern District of New York district court outlined three 

prerequisites to the assertion of the privilege by a governmental entity: (1) the head of the 

department having control over the information requested must assert the privilege; (2) the 

official in question must do so based on actual personal consideration; and (3) he or she must 
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specify the information purportedly covered by the privilege, and accompany the request with an 

explanation as to why such information falls within the scope of the privilege.  Adler, 1999 WL 

1747410 at *5.  In DGM Investments, the Southern District of New York district court pointed

out that these three prerequisites are actually limited to governmental entities, such as the SEC, 

not non-governmental entities like NASD or FINRA.  224 F.R.D. at 140.  “Where . . . a non-

governmental self-regulatory entity has asserted the investigatory privilege on the basis of the 

public interest in preserving the ability of self-regulatory bodies to function effectively, these 

requirements appear to have been applied less rigorously, if at all.”  Id. (citing In re NASD, 1996 

WL 406826, at *2 (E.D. La. July 18, 1996)6 and Ross, 106 F.R.D. at 24)).  The court noted that 

while Adler had listed these three prerequisites, it had not “explicitly considered whether the 

requirements had been met.” Id.  Instead, the court should balance the public’s strong interest in 

the confidentiality of FINRA’s files against Defendants’ need for the files.  Id.

1. FINRA Properly Asserts the Investigatory Privilege

Notwithstanding the relaxed requirements applied to non-governmental entities, the 

Shorris Affidavit meets each of the requirements set forth above.  First, Mr. Shorris, as Executive 

Vice President and Acting Director of Enforcement of FINRA, is head of the department having 

control over the requested documents.  Shorris Aff. at ¶ 1.  Second, Mr. Shorris asserts the 

investigatory privilege based on his actual personal consideration of, and familiarity with, the 

FINRA Action.  Id. ¶¶ 9, 11, 15 (discussing FINRA’s investigation of, and procedural 

developments in, FINRA’s case against Defendants and their Firm), 14 (“I have reviewed and 

considered the Subpoenas.”).  

                                                
6 A true and complete copy of In re NASD, 1996 WL 406826 (E.D. La. July 18, 1996) is attached hereto as Exhibit 
5.
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Third, Mr. Shorris specifies in great detail both the documents covered by the privilege 

and why such documents are protected.  Shorris Aff. at ¶¶ 16 (“FINRA withheld from production 

notes from interviews of investors taken in connection with the FINRA Action, internal 

memoranda regarding the FINRA Action, internal communications with and among FINRA’s 

Enforcement attorneys and investigative staff in connection with the FINRA Action, internal 

examiner-prepared schedules in connection with the FINRA Action, certain communications 

between FINRA staff and the SEC, including communications containing privileged 

attachments, and a memorandum to the SEC regarding the FINRA Action.”), 17 (“Disclosure of 

the privileged withheld information, which is essential to FINRA’s case against Defendants, 

would reveal the nature and direction of FINRA’s case to Defendants.  It would also inevitably 

impair FINRA’s ability to present the strongest possible case at the merits hearing next May.”), 

18-21 (describing negative precedential effects of disclosure).  Mr. Shorris’ explanation, in no 

less than five detailed paragraphs, as to why the requested documents are covered by the 

investigatory privilege is the very “deliberate and precise invocation of the claim of qualified 

privilege” required under applicable caselaw.  See id. ¶¶ 17-21; Friedman v. Bache Halsey Stuart 

Shields, Inc., 738 F.2d 1336 (D.C. Cir. 1984).  

Finally, Mr. Shorris supplemented his original affidavit to describe in additional detail his 

personal consideration of the issues and familiarity with the FINRA Action.  Shorris Supp. Aff. 

at ¶ 2 (“[] I have supervised [FINRA’s] examination and inquiry . . . and also the enforcement 

action . . .”; “I am personally familiar with the FINRA Action, which is separate and apart from 

the SEC Proceeding.”).  Accordingly, FINRA has properly invoked the investigatory privilege.
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2. FINRA Should Not Be Required to Produce a Privilege Log Under the 
Circumstances

Defendants have previously taken the position that FINRA and the FINRA Employees 

are required to produce a privilege log listing the withheld documents.  While a privilege log is 

sometimes relevant to the analysis of the attorney-client and work product privileges, FINRA 

and the FINRA Employees should not be required to produce a privilege log under the 

circumstances.  As an initial matter, Defendants did not file a motion for withheld documents 

under FINRA Code of Procedure section 9251(c).  In addition, FINRA believes that no privilege 

log is merited based on the generalized assertions previously put forward by Defendants.  

Finally, FINRA remains concerned that producing a log of the investigatory privileged 

documents (which are replete with FINRA’s analyses, opinions, and strategy) would reveal the 

inner workings of a FINRA investigation.  Shorris Supp. Aff. at ¶ 7.

Nonetheless, out of an abundance of caution, Defendants are prepared to present to the 

Court for in camera review (and will bring to the hearing on the motion) a privilege log and the 

underlying communications with the SEC and investors withheld pursuant to the investigatory 

privilege.7  

B. Defendants Have Not Demonstrated a Compelling Need For the Requested 
Documents

Defendants cannot meet their burden to show a compelling need for each of the 

categories of documents that FINRA withheld pursuant to the investigatory privilege.  The nearly 

two dozen categories of documents that Defendants seek fall into three general categories: 

(1) FINRA’s witness interviews and communications with customers and investors; (2) FINRA’s 

                                                
7 Beyond SEC and investor communications, Defendants’ requests for effectively every document created by
FINRA related to Defendants (Requests 8, 15, 16, 21, and 23) would likely require hundreds or thousands of entries 
on a log.  FINRA would prepare such a log if directed by the Court, but such documents are clearly within the scope 
of the investigatory, and most likely work product and attorney-client, privileges such that no log should be 
required.
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internal communications, analyses, memoranda, spreadsheets, and documents; and (3) FINRA’s 

communications with the SEC.8  Defendants cannot proffer any reason why the documents 

requested in the Subpoenas are so central to their cause as to overcome the strong interests held 

by FINRA and the public in keeping them confidential.

Witness interviews and communications with customers and investors.  It is essential that 

FINRA’s transcripts and communications with investors be protected from disclosure because 

witnesses privy to information in connection with alleged securities violations should be 

encouraged to talk frankly and openly to examiners.  Shorris Supp. Aff. at ¶ 7.  In addition, while 

FINRA does not have subpoena authority, its rules give FINRA broad authority to obtain 

documents and testimony from regulated firms and persons, enabling FINRA to obtain 

information of great regulatory value.  Shorris Aff. ¶ 18.  If this information is also available on a 

real-time basis to civil litigants, firms and associated persons are much more likely to oppose 

FINRA’s investigative requests, thereby making FINRA’s investigations longer and more 

difficult to conduct.  Id. In addition, the confidential nature of FINRA investigations may 

encourage persons of whom FINRA is not aware, or over whom FINRA has no jurisdiction, to 

come forward with documents and information that they would not otherwise provide, and others 

are less likely to come forward, depriving FINRA of an important source of regulatory 

information.  Id. ¶ 19.  Unsurprisingly, courts have protected such documents under the 

investigatory privilege.  See, e.g., Ross v. Bolton, 106 F.R.D. 22 (protecting unsworn deposition 

transcripts and analyses and opinions drawn from such material). 

FINRA’s internal communications, analyses, memoranda, spreadsheets, and documents.  

FINRA’s internal communications, analyses, memoranda, spreadsheets, and documents referring 

                                                
8 Defendants request an additional category of documents: communications with the Department of Justice (the 
“DOJ”) (Requests 17 and 18).  FINRA does not believe it has any written communications with the DOJ regarding 
the FINRA Action.  Shorris Supp. Aff. at ¶ 6.  
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to Defendants reveal how FINRA conducts its investigations and forms its litigation strategy.  

Shorris Supp. Aff. at ¶ 7.  Not only do such documents constitute work product, but they are the 

core “opinion and analysis work” contemplated by Ross and its progeny.  See Ross, 106 F.R.D. 

at 23 (noting “strong public interest” in finding that investigatory privilege precluded discovery 

of NASD file materials constituting opinion and analysis); DGM Invs., Inc., 224 F.R.D. at 143 

(protecting NYBOT’s internal compliance manuals from production under the investigatory 

privilege). 

Communications with the SEC.  Caselaw has also protected communications between 

SROs and the SEC from production because disclosure of such documents could compromise the 

ability of an SRO to carry outs its statutorily assigned function.  See, e.g., Securities and 

Exchange Commission v. Thrasher, No. 92 Civ. 6987 (JFK), 1995 WL 46681 (S.D.N.Y. Feb. 7, 

1995)9 (protecting from disclosure communications between the Chicago Board Options 

Exchange and the SEC).

In the Southern District of New York briefing on this matter (and now in McGinn and 

Smith’s motion to compel against the SEC in this proceeding), Defendants attempted to avoid 

application of the investigatory privilege by suggesting FINRA is a state actor that violated 

Defendants’ Fifth Amendment rights.  This suggestion is misplaced and does not provide 

grounds for obtaining additional discovery.  Because FINRA is a private not-for-profit Delaware 

corporation and an SRO registered with the SEC, it is not a state actor.  D.L. Cromwell Inv., Inc.. 

279 F.3d at 162 (citing Desiderio, 191 F.3d at 206).  Accordingly, in order to transform FINRA 

into a state actor, Defendants must establish that FINRA has a “close nexus” with the SEC so 

that the “seemingly private behavior may be fairly treated as that of the State itself.”  Brentwood 

                                                
9 A true and complete copy of Securities and Exchange Commission v. Thrasher, No. 92 Civ. 6987 (JFK), 1995 WL 
46681 (S.D.N.Y. Feb. 7, 1995) is attached hereto as Exhibit 6.
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Academy v. Tennessee Secondary School Athletic Ass’n, 531 U.S. 288, 295 121 S.Ct. 924 (2001).  

The state actor analysis looks to factors such as whether the SEC “has exercised coercive power 

or has provided such significant encouragement, either overt or covert, that the [private] choice 

must in law be deemed to be that of the State.”  Blum v. Yaretsky, 457 U.S. 991, 1004, 102 S. Ct. 

2777 (1982).  However, as to seeking discovery to support such a claim, adjudicatory bodies 

such as the SEC, acting in their appellate capacity relating to administrative proceedings, have 

been careful to warn that defendants cannot “use the discovery process to go on a fishing 

expedition in the hopes that some evidence will turn up to support an otherwise unsubstantiated 

[state action] theory” and “[n]ot every defense of state action deserves discovery and a hearing.”  

In re Application of Michael Sassano, SEC Admin. Proc. File No. 3-12903, Release No. 58632, 

at 17 (Sept. 24, 2008).10  Indeed, the SEC has found discovery requests to be satisfied either 

through allowing depositions or, as in this case, by FINRA providing an affidavit.  Id.  

As set forth above, the Shorris Affidavit and Supplemental Shorris Affidavit explain how 

FINRA was acting as an independent SRO in investigating Defendants.  In the face of the 

Shorris affidavits, Defendants cannot articulate a basis for seeking additional discovery.  First, 

Defendants have previously suggested that FINRA’s discovery sought after FINRA’s referral 

was for use by the SEC and that there is no explanation for the continued FINRA investigation.  

Defendants conveniently focus on FINRA’s routine examination but not FINRA’s continuing 

Enforcement investigation and how it directly resulted in the administrative complaint FINRA 

filed.  Even a cursory review of the FINRA complaint in its administrative proceeding, filed 

before the SEC complaint, shows that FINRA’s on-the-record testimony was focused on the very 

issues it had been investigating—such as the structure of the note offerings and Defendants’ use 

                                                
10  A true and correct copy of In re Application of Michael Sassano, SEC Admin. Proc. File No. 3-12903, Release 
No. 58632, at 17 (Sept. 24, 2008) is attached hereto as Exhibit 7.  
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of the proceeds for improper purposes.  See, e.g., Shorris Aff. Exhibit 2. at ¶¶ 15-23, 31-32.  

Indeed, it is increasingly typical in FINRA investigations into fraud and mismanagement by a 

member firm for FINRA to turn its focus to associated persons and registered individuals, 

especially where those individuals themselves are suspected of shielding assets or personally 

profiting from alleged securities laws violations.  Shorris Supp. Aff. at ¶ 5.  As such, there is no 

inference to be drawn from the timing and substance of the FINRA investigation.  Second, 

FINRA’s forwarding of transcripts to the SEC and continuance of its investigation after referral 

to the SEC do not alter this fundamental point.  It is not surprising that FINRA forwarded 

transcripts to the SEC because often times, the SEC requests access to FINRA’s investigative 

files where a member firm is under investigation by both FINRA and the SEC.  See Shorris 

Supp. Aff. at ¶ 3; In re Application of Michael Sassano, SEC Admin. Proc. File No. 3-12903, 

Release No. 58632, at 15.  Additionally, as the SEC’s recently-filed motion to show cause why 

defendants should not be held in contempt demonstrates, it is not unusual for an SEC (or 

FINRA) investigation to expand over time.  Such expansion does not indicate collusion between 

the SEC and FINRA.  Accordingly, Defendants cannot establish any specifics that entitle them to 

discovery regarding communications with the SEC.11

                                                
11 Caselaw in analogous circumstances further supports FINRA’s position.  For example, in U.S. v. Solomon, 509 
F.2d 863, 867-71 (2d Cir. 1975), the Second Circuit found no violation of a defendant’s Fifth Amendment rights on 
facts substantially similar to those present here.  In that case, the New York Stock Exchange (the “NYSE”), a 
securities self-regulatory organization (its regulatory arm was subsequently merged into FINRA), took testimony 
under the threat of suspension or expulsion, and then forwarded the deposition to the SEC.  Id.  The Second Circuit 
found no state action because the NYSE’s efforts were “in pursuance of its own interests and obligations, not as an 
agent of the [government].”  Id. at 869.  Absent SEC involvement, the NYSE would have investigated anyway.  See 
also D.L. Cromwell Inv., Inc. v. NASD Regulation, Inc., 132 F. Supp. 2d 248, 253 (S.D.N.Y. 2001) (declining to find 
NASD state action based on “the chronology of certain events” in simultaneous government and NASD 
investigation; NASD has independent obligation to investigate the matters and is conducting its own investigation); 
Marchiano v. Nat’l Ass’n of Secs. Dealers, Inc., No. 00-0031 (HHK), 2000 WL 423810, at *2 (D.D.C. Feb. 28, 
2000) (NASD rule did not violate Fifth Amendment rights where respondent was also under criminal indictment 
because there was no evidence that government forced or encouraged NASD Regulation to adopt NASD rule or 
prosecute respondent for its violation).  Here, because FINRA had a preexisting and independent investigatory 
mission, FINRA’s limited communication with the SEC did not constitute state action.  A true and complete copy of 
Marchiano is attached hereto as Exhibit 8.
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IV. The Investigatory Privilege Applies to Protect the Depositions Sought 

Finally, Defendants cannot justify how they are entitled to depose FINRA’s lead 

prosecuting attorney, the supervising examiner, two examiners, and the custodian of records in 

the FINRA Action under the circumstances.  With respect to all of the subpoenaed FINRA 

employees, the investigatory privilege “applies to both investigatory files and testimony 

concerning their contents.”  In re Adler, 1999 WL 1747410, at *5 (declining to compel testimony 

of NASD employee, even where his testimony was sought only as to factual matters and not as to 

either his opinion or analysis) (citing In re Sealed Case, 856 F.2d 268, 271 (D.C. Cir. 1988) (“It 

would make little sense to protect the actual files from disclosure while forcing the government 

to testify about their contents.”)).  

With respect to the lead prosecuting attorney, in particular, a defendant who wishes to 

call a prosecutor as a witness must demonstrate a compelling and legitimate reason to do so.  

U.S. v. Regan, 103 F.3d 1072, 1083 (2d Cir. 1997) (citing U.S. v. Schwartzbaum, 527 F.2d 249, 

253 (2d Cir. 1975)).  In May 2010, this Court recognized the investigatory privilege and allowed 

a deposition of an SEC attorney to go forward in the SEC Proceeding on only very narrow 

grounds that are not present, and are easily distinguished, here.12  The relief defendant (Smith’s 

wife) had noticed for deposition an SEC attorney involved in the SEC’s investigation of McGinn 

Smith, and the SEC attorney had previously submitted a declaration reporting her results of 

interviews with unnamed investors.  Id.  At a status conference, the SEC objected to the 

deposition on various grounds, including that her testimony was protected by the investigatory, 

attorney-client, and work product privileges.  Id.  This Court found that the claimed privileges 

had been waived to the extent reported in the attorney’s declaration and that the deposition could 

                                                
12 See Dkt. No. 10.
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go forward only with respect to the results of the investor interviews reported in the declaration.  

Id. at 2.

The case for quashing the subpoena of FINRA’s lead prosecutor is even stronger here.  

No privilege has been waived by the FINRA Employees, and Defendants have not demonstrated 

any reason, much less a compelling and legitimate reason, why they should be permitted to 

depose Mr. Newman, especially when he and his team are preparing their case for hearing.  

Defendants have likewise not demonstrated any relevant reason why the other FINRA 

Employees and the FINRA custodian of records should have their depositions taken in the SEC 

Proceeding.  Those employees have no relevant, discoverable, information that has not already 

been provided to Defendants, and no declarations of fact have been filed by any of the proposed 

deponents here. 

CONCLUSION

The Federal Rules do not permit a party to use one proceeding as a back door to 

privileged and confidential investigatory materials unobtainable in another proceeding, 

especially where—as here—the party has not exhausted its administrative remedies.  

Accordingly, FINRA and the FINRA Employees respectfully request that the Court quash the 

Subpoenas.
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Dated: November 17, 2010

Respectfully submitted,

By:  /s/ Richard B. Harper   

Richard B. Harper
(NDNY application to be submitted)

Baker Botts L.L.P.
30 Rockefeller Plaza, 45th Floor 
New York, NY 10112 
Phone: 212.408.2500
Fax: 212.408.2501
richard.harper@bakerbotts.com

Terri L. Reicher
Financial Industry Regulatory Authority, Inc.
1735 K Street, NW
Washington, DC 20006-1516
Phone: 202.728.8967
Fax: 202.728.8894
terri.reicher@finra.org

ATTORNEYS FOR NON-PARTIES
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CERTIFICATE OF SERVICE

I hereby certify under penalty of perjury pursuant to 28 U.S.C. Section 1746 that on the 
17th day of November 2010, I caused the foregoing FINRA and the FINRA Employees’ Notice 
of Motion to Quash Subpoenas, FINRA Employees’ Memorandum of Law in Support of Motion 
to Quash Subpoenas, and supporting exhibits to be served by Federal Express on the following 
counsel:

Martin P. Russo
Allison B. Cohen
Gusrae, Kaplan, Bruno & Nusbaum PLLC
120 Wall Street
New York, NY 10005

Attorneys for Defendants David L. Smith and Timothy M. McGinn

/s/ Richard B. Harper   
Richard B. Harper
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE COMMISSION,

Plaintiff,

v.

McGINN, SMITH & CO., INC.,
McGINN, SMITH ADVISORS, LLC,
McGINN, SMITH CAPITAL HOLDINGS CORP.,
FIRST ADVISORY INCOME NOTES, LLC,
FIRST EXCELSIOR INCOME NOTES, LLC
FIRST INDEPENDENT INCOME NOTES, LLC
THIRD ALBANY INCOME NOTES, LLC,
TIMOTHY M. MCGINN, DAVID L. SMITH,
LYNN A. SMITH, DAVID M. WOJESKI, Trustee of 
the David L. and Lynn A. Smith Irrevocable Trust 
U/A 8/04/04, GEOFFREY R. SMITH,
LAUREN T. SMITH, and NANCY McGINN,

Defendants,

LYNN A. SMITH, and
NANCY McGINN, 

Relief Defendants, and

DAVID M. WOJESKI, Trustee of the 
David L. and Lynn A. Smith Irrevocable
Trust U/A 8/04/04

Intervenor.

§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§

10 Civ. 457 (GLS/DRH)

ORDER GRANTING FINRA AND FINRA EMPLOYEES’
MOTION TO QUASH SUBPOENAS

On _____________ __, ____, FINRA and FINRA Employees’ Motion to Quash 

Subpoenas came on to be heard.  After considering the Motion to Quash Subpoenas, the 

memorandum of law and affidavits of James S. Shorris in support, the Defendants’ response, the 
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governing law, and the argument of counsel, the Court finds that FINRA and FINRA 

Employees’ Motion to Quash Subpoenas as to Gary Jaggs, Robert J. McCarthy, Michael 

Newman, Randy Pearlman, and FINRA’s custodian of records is GRANTED.

IT IS SO ORDERED this _____ day of ___________, ____.

________________________________________
HONORABLE DAVID R. HOMER
U.S. MAGISTRATE JUDGE 
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