Case 1:10-cv-00457-GLS -DRH Document 191 Filed 11/17/10 Page 1 of 2

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE COMMISSION

Plaintiff,
vSs.
MCcGINN, SMITH & CO., INC., Case No.: 1:10-CV-457
McGINN, SMITH ADVISORS, LLC, (GLS/DRH)

MCcGINN, SMITH CAPITAL HOLDINGS CORP.,,
FIRST ADVISORY INCOME NOTES, LLC,
FIRST EXCELSIOR INCOME NOTES, LLC
FIRST INDEPENDENT INCOME NOTES, LLC,
THIRD ALBANY INCOME NOTES, LLC,
TIMOTHY M. McGINN, AND
DAVID L. SMITH,

Defendants, and

LYNN A. SMITH,
Relief Defendant and

DAVID M. WOIJESKI, Trustee of the David L.
and Lynn A. Smith Irrevocable Trust U/A 8/04/04,
Intervenor.

DECLARATION OF DAVID M. WOJESKI

I, David M. Wojeski, pursuant to 28 U.S.C. § 1746, declare under penalty of perjury, the
following:

1. I respectfully submit this declaration to clarify a statement made in my
Declaration dated October 6, 2010 (the “October Declaration™) (Document 147).

2. In paragraph 2 of my October Declaration [ stated as follows: “The first I learned
of the existence of an annuity agreement was in late July, when my attorney informed me that the

former trustee had just produced the agreement simultaneously to her and to the SEC’s counsel.”
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In the interests of clarity, my statement should have read: “The first I learned of the possible
existence of an annuity was in late July, when I received documents faxed to me by David
Smith.”

3: In gathering documents to assist with the Trust’s response to Plaintiff’s discovery
demands, | produced a five-page document that David Smith faxed to me on July 20, 2010. That
document is attached to this Declaration as Exhibit A. This document did not contain a signed
contract or a copy of the “Private Annuity Agreement” that was apparently subsequently
produced by Mr. Urbelis.

4. On October 6, when I reviewed the Declaration drafted by my attorney, eleven
(11) weeks had passed since the events at issue. At that time, I did not realize that the document
attached hereto as Exhibit A was different from the document she received from Mr. Urbelis on
July 27 and, in briefly reviewing the draft declaration, I thought that the two events had occurred
at the same time.

5 I make this declaration for the sole purpose of clarifying my prior Declaration,

and no actual or implied waiver of any applicable privilege is intended.

DATED: November 17, 2010 X s Y <

)
o

David M. Wojes
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Exhibit A
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Dave,

Per our convarsation, please ses the sttached. The first four pages are from the anaulty contract. The three pages after
that are documents that were in the file that | thought might be relevant.

Nanc

Nand L. Pypn, CLY, CT.TU

Ve President & Purtnier

Saamhtowns Firancial Gooup, luc.

G195 W Quiakes St

Onclied Puk, INY 14177

office; (716) 662-0070 /Q '}L)Lou_na '

toll frce bus: (8B8) 461-2613

PLEASE NOTT: LR NV FAX NUMBER ) ¢ é o
‘W 5F8 : B/’

g | G- 36E- S
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Thirs c-mail traunniscion may <ontain infwmmlion that ir
propt imtazy, priv. beged and/or vonlidential und ta
iulendod exciuglvely tor the person(g) Lo whar it is
¢fdressed. Any use, vopying, telention or dizclnwire by
any parpon othes than the iutended reclplent cr the
intundod roasiplont's desigaewe in otriclly prchikitec, 1L
you aYA ool the ‘ntended reciviont vr thoir deelgnec,
plazas nuiily the svndec Lmmadiastely by return e-mas] ond
dciete all cop-cs.

Roglulured Repfesentative of and socuriticy offenad
rhyovuh MM Invegtore Secviang, Inc. (MMKLLSI). lewd {(Hiice
loceted at 1295 State Niswel, Springtield, MA Ull1ll, (413)
134-€400, Momher SIPC (www.sipt.or3). Trangaclicna may not
be zecapred by e-nawl, tax, o volenmall,

S e EEECNe S D TPETR® O - —-————-
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- . . 2 15184771382 P.2/5
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-~ e
Policy Delivery Receipt
PRIVATE ANNUITY CONTRACT
Annuitant(s): David L. & Lynn A. Smith

Contract Dale: August 31, 2004
Face Amount: $4,447,600
Rate: 4.6%

Iacknowledge that I received the above number contract certificate on the date of this

receipt.
Agent's Signature 14%/.

TRC0002338
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PRIVATE ANNUITY CONTRACT
BETWEEN
DAVID L., SMITH & LYNN A. SMITH, AS TRANSFERORS
AND

THE DAVID L. & LYNN A, SMITH IRREVOCABLE TRUST
U/A DATED AUGUST 31, 2004, TRANSFEREE

CONTRACT TERMS

Effective Date:  August 31, 2004

First Payment Date:  September 26, 2015
Term of Coptract:  Last 1o Die of Transferors
Face Amount:  $4,447,000
Petiodic Payment:  $489,932

Annuity Interest Rate:  4.6%

Page 4 of 6
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TRO00C0235
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5185631492

To:5184771322

11:11 OT/20110GMT-0d Fg 0403

Bz

Transior Dula: 8/2004

§7520 Rater 480%

E1V of Propaty: 7,306,348

Clants Bagls: $387,500

Pertod: Assual

Poyment Tirabng® End

Numbor of AmmuBznis: 2

Ago(sy 68, 59
Annuly Faclor. 15.1028
Payout Frequency Factor 10000
Ahnugl Payout $488,832
Joint Lifo Expectercy: 81.1 Years
Reg. 1.72&{a)2) Life Exp. Ad) Factor; 05
TaxFroe Postion: $12,663
Capital Galn Pustior: 5229 445
Ondinaly inccrma Portion: 5248,123

Tax Brogkdown of Paymanis to Sollar

LT

Paga 1

P.45

TRO000240
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§ 4447000 460%

0.000127778 dally
0.003833333 mondly

3985 daye of interese uatil st pagment
§1,399,346.07 Future Value st date of distibulitas
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