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DAVID L. SMITH, 

    Defendants, and 

 

LYNN A. SMITH, 

    Relief Defendant, 

 

DAVID M. WOJESKI, Trustee of David L. and 

Lynn A. Smith Irrevocable Trust U/A 8/04/04, 

 

    Intervenor. 

____________________________________________ 

 

DECLARATION OF JILL A. DUNN IN OPPOSITION TO 

PLAINTIFF’S MOTION FOR RECONSIDERATION 

 

 I, JILL A. DUNN, pursuant to 28 U.S.C. § 1746, declare under penalty of perjury, the 

following facts: 

 1. I am an attorney admitted to practice before this Court and am the attorney for 

David M. Wojeski, Trustee of the David L. and Lynn A. Smith Irrevocable Trust U/A 8/04/04 

(hereinafter “the Trust”), the Intervenor in this action.  I make this affidavit in opposition to 
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Plaintiff’s motion to reconsider that portion of the court’s order filed July 7, 2010 relating to the 

Trust. I make this affidavit based on my personal knowledge, court records and, in instances 

where indicated, upon my information and belief.   

Background and Jurisdictional Issues 

 2. On August 24, 2010, I filed a Notice of Appearance on behalf of Geoffrey Smith 

and Lauren Smith, the two beneficiaries of the Smith Trust.  Neither of these individuals were 

parties to this action when the court rendered the July 7, 2010 decision which is the subject of the 

instant motion for reconsideration, yet their bank accounts were frozen by the Court in the TRO 

which initiated this motion on August 3, 2010.   

 3. Because Lauren and Geoffrey Smith were not parties to the Complaint which 

provided the procedural framework for the preliminary injunction hearing and resultant decision 

now under reconsideration, it is manifestly unfair and contrary to jurisdictional requirements that 

their bank accounts were frozen in this motion when they were not parties to the action in which 

the subject decision was issued, and the TRO was issued without notice to them or an 

opportunity to be heard thereon.   

 4. David Wojeski, Geoffrey Smith and Lauren Smith have not been accused of 

violating any securities laws nor have they committed any wrongdoing whatsoever, yet their 

reputations are being slandered with false accusations that they concealed evidence, and, in the 

case of Geoffrey and Lauren Smith, their lives were virtually halted without warning by the 

freezing of their personal bank accounts with plaintiff’s inclusion of them in a TRO obtained 

without notice to them and with the use of reckless and false accusations and seriously 

misleading statements to this Court in plaintiff’s August 3, 2010 application.  
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 5. With respect to Lauren Smith, who lives in Colorado and works two restaurant 

jobs, her paychecks had been directly deposited into her bank account by her employer.  The 

SEC effectuated the recent TRO freezing her bank account before notifying her that the order 

had been issued.  Thus, without notice or an opportunity to be heard by the Court, she has been 

unable to access to her earned wages, and additional paychecks were subsequently automatically 

deposited into that bank account during the administrative time taken by her employer to modify 

the payroll direct deposit instructions.  

 6. The Trustee and Geoffrey and Lauren Smith are now named in an Amended 

Complaint in one cause of action only, a lone state law claim purportedly asserted under the New 

York Debtor and Creditor Law.  This cause of action was not alleged in the original complaint 

nor was the Debtor and Creditor Law cited by the SEC at the hearing or in prior legal briefs, 

despite the fact that the Trust was previously frozen and the SEC already argued that the Trust 

was the product of a fraudulence conveyance.  This statute is now being cited for the first time 

on reconsideration, but the factual basis, that is, whether the Trust was created with fraudulently 

obtained assets, was already conclusively decided against the plaintiff.   

 7.  This Debtor and Creditor Law cause of action, on its face, is asserted against 

Geoffrey and Lauren Smith exclusively as a result of actions undertaken by the Trustee as the 

successful Intervenor, actions which were taken in specific, direct and deliberate reliance upon 

the lawful order of this Court entered on July 7, 2010.  This newly stated cause of action is a 

different name for the SEC’s previously unsuccessful theory that the Trust was the alter ego of 

David Smith.  Because this is a motion for reconsideration of a decision rendered before they 

were named as parties to this action, there is no jurisdictional basis for freezing the bank 
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accounts of Lauren and Geoffrey Smith on this motion, nor is a blanket asset freeze available to 

the SEC under applicable provisions of the Debtor and Creditor Law.   

 8. This affidavit is intended both to oppose the plaintiff’s motion for reconsideration 

and to correct the litany of half-truths and misleading innuendo which were put before this court 

by the SEC’s counsel and which recklessly and baselessly impugn my personal integrity and 

professional credibility as a longstanding practitioner in this Court.   

 9. Specifically, the SEC, through its attorney David Stoelting, has accused me and, 

essentially, every attorney and witness who appeared on behalf of either the Trust or Lynn 

Smith, of an apparently elaborate conspiracy to conceal evidence from this Court.  Nothing could 

be further from the Truth and it’s frankly shocking that he would resort to this type of smear 

tactic.  The false accusation that everyone involved in this case “failed to disclose” information 

and “concealed” evidence that was never requested by the SEC is clearly designed to mask the 

ineptitude of the SEC’s counsel in this case, which was demonstrated repeatedly during the 

hearing and in summation, when Mr. Stoelting could not articulate a theory, cogent or otherwise, 

to justify freezing the Trust account despite repeated prompting by the Court.   

The SEC’s “New” Evidence. 

 10. Having justifiably lost the asset freeze motion over the Trust on its merits 

following a three-day evidentiary hearing, the SEC now returns with little more than a bowl of 

sour grapes to ask the Court to repair its case based on “new evidence” that was either in the 

SEC’s actual possession and/or offered into evidence at the hearing or which would have been 

discovered in the exercise of due diligence. 

 11. In addition to the private annuity agreement, which is addressed below, the SEC 

argues that they have other “new” evidence to support its theory that the Trust was created with 
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fraudulently conveyed assets, a theory which they presented at the hearing and which was not 

accepted by the Court.  

 12. As a point of fact, all of the remaining evidence submitted by the SEC was in its 

possession or was available to it at the time of the hearing.  Specifically, in the case of (1) the 

2003-2004 broker/dealer audit, (2) the single isolated instance of Lynn Smith’s loan of Charter 

One stock in October 2002 and its return in July 2003, and (3) the federal lawsuit filed by Ian 

Meyers, all of this proof was in the possession of the SEC and presented at the hearing.   

 13. In the case of the letter seized from David Smith’s residence, addressed more 

fully below, this document was in the possession of the SEC’s sister agencies since April 20, 

agencies which have provided the SEC with evidence throughout this litigation.  In support of its 

claim of “newly discovered” evidence, the SEC offers 28 pages of undated notes seized from the 

home of David Smith on April 20, 2010 by the Federal Bureau of Investigation pursuant to a 

search warrant signed by this Court and urges the Court to treat this as “newly discovered” 

evidence of fraud for purposes of reconsidering its July 7 decision. Stoelting Decl. ¶ 51, Ex. 14.   

 14. Upon information and belief, the U.S. Attorney’s office and the SEC have 

engaged in routine sharing of information and exchange of documents since the simultaneous 

commencement of this civil case and a parallel criminal investigation on April 20, 2010.  Upon 

information and belief, lawyers for the SEC have routinely communicated with representatives 

from the U.S. Attorney’s office throughout this litigation.  The SEC lawyers routinely visited the 

Albany office of the U.S. Attorney throughout the course of the three day evidentiary hearing in 

June and may have received some form of technical or substantive assistance from the U.S. 

Attorney’s office. 

Case 1:10-cv-00457-GLS-DRH   Document 134    Filed 09/03/10   Page 5 of 21



6 

 

 15. In his Declaration, Mr. Stoelting states that this undated letter, seized on April 20, 

2010, was “subsequently” provided to the SEC by the United States Attorney’s.  Stoelting Decl. 

¶ 51.  He has carefully avoided stating that the SEC received this document after the June 

hearing or after the issuance of the July 7 decision.   

 16. The Court should direct Mr. Stoelting and/or all SEC counsel of record on this 

case to state under oath the date on which the SEC learned of the existence of Exhibit 14, the 

date on which the SEC received this document from the U.S. Attorney’s office and the nature 

and extent of assistance and information the SEC has received from the U.S. Attorney’s office in 

the pursuit of this case.  With that information, the Court will be better able to make an informed 

decision as to whether Exhibit 14 constitutes “new” evidence and the extent of the coordination 

of the parallel civil suit and criminal investigation. 

The SEC’s “Proof” of Concealment of the Private Annuity Agreement 

 17. Mr. Stoelting devotes more than 12 pages of his sworn declaration to coloring the 

facts to seduce the reader into thinking that the SEC requested evidence concerning an annuity, 

that the SEC asked a witness whether an annuity existed, that the SEC asked a witness what a 

“Private Annuity Trust” involved, and that each and every witness and their counsel knew of the 

annuity agreement and conspired to withhold information and evidence.  See Stoelting Decl. pp. 

4-15. 

 18. In considering Mr. Stoelting’s accusations concerning the alleged concealment of 

evidence, the Court should pay careful attention to the words and phrases selected for his sworn 

declaration.  He never once asserts that he or anyone from the SEC ever asked a single question 

about a private annuity or even the nature of the “Private Annuity Trust” as it was characterized 

by David Smith in his transmittal letter of August 4, 2004, which was in evidence at the hearing.   
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 19. Despite pages upon pages of suggestions that evidence was concealed or 

witnesses lied under oath, Mr. Stoelting never once avers that the SEC asked a witness if he or 

she knew whether there was an annuity associated with the private annuity trust, until late July 

when they asked the former Trustee, who responded that he had a “vague” recollection.  As a 

point of fact, in deposing Thomas Urbelis, the former Trustee, SEC counsel Lara Mehraban 

asked him about his understanding with respect to just about every sentence in David Smith’s 

cover letter except the one in which referred to a “Private Annuity Trust.”  It is inconceivable to 

characterize the SEC’s efforts on this point as anything close to diligent. 

 20. Rather, Mr. Stoelting’s references to testimony all accuse the witnesses of “failing 

to refer” to the existence of an annuity in response to a question which clearly was not designed 

to prompt such testimony.  The references in his declaration to purported “failure to disclose” by 

witnesses and by this declarant are all based on the erroneous assumption that the individual 

knew of the existence of an annuity. See Stoelting Decl. ¶ 19, 22, 24, 25, 27, 28, 30, 31, 32, 33. 

Expert Opinion on Private Annuity Trust and Private Annuity Agreement 

 21. It was, is and will remain true that David and Lynn Smith do not, have never and 

will not have any interest in the inter vivos, irrevocable trust created by agreement on August 4, 

2004, nor do they, did they or will they ever have an interest in or ownership or control over the 

assets of that Trust.  However, as we have learned in the past few weeks, they apparently are 

parties to a private annuity agreement which grants them an interest, not in the assets of the 

Trust, but in a contract right to a future payment scheduled to begin in 2015, provided that they 

are both living at that time.  As set forth below, it appears that the Trustee, Thomas Urbelis, was 

in possession of what may be the only copy of the annuity and did not recall its existence or find 
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it in his initial attempt to produce documents related to the Trust.  There is no evidence to justify 

attributing his mistake to me or my clients. 

 22. Having become aware of the existence of that annuity for the first time within the 

last several weeks and because the SEC has suggested in this motion that witnesses were 

untruthful or misleading in their understanding of the Trust and its legal effect, Mr. 

Featherstonhaugh and I jointly retained a legal and accounting expert to give us an objective 

opinion as to the nature and effect of the Trust, the annuity agreement and the rights and 

responsibilities of the Trustee, the donors/annuitants and the beneficiaries.  Attached as Exhibit 

A to this declaration is a copy of that opinion, given by David Evans, JD, CPA, of the law firm 

Martin, Shudt, Wallace, DiLorenzo and Johnson, of Troy, New York. 

 23. It is clear from Mr. Evan’s opinion that every bit of testimony given at the hearing 

by the various witnesses on behalf of Lynn Smith and the Trust were not only truthful, but were 

completely accurate in their understanding that David and Lynn Smith did not and do not have 

any interest whatsoever in the Trust or its assets, and that the Trustee’s responsibility is to the 

beneficiaries of the Trust.  Any contractual rights of third parties are secondary to the rights and 

interests of the beneficiaries of the Trust, and the annuity agreement does not modify the powers 

and duties of the Trustee which were created in the Declaration of Trust nor should it change the 

Court’s July 7 decision as it relates to the Trust. 

The Purported Discovery of the Private Annuity Agreement 

 24. With respect to the private annuity agreement, as set forth below, neither I nor my 

clients were in possession or aware of the existence of this specific private annuity agreement 

produced by Mr. Urbelis on July 27, 2010.  However, the SEC should have surmised, well before 

the Court’s July 7 decision, that some type of annuity might exist and they should have asked 
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him about it well before July 22.  David Smith’s cover letter transmitting the Declaration of 

Trust referred to it as a “Private Annuity Trust” and paragraph (10) of the powers given to the 

Trustee in that Declaration specifically authorized the Trustee to purchase property from the 

donors of the Trust in exchange for a private annuity payable to the Donors.   

 25. During the course of my own due diligence in this case, I spent time conducting 

research about Private Annuity Trusts.  There is a plethora of information readily available to 

anyone who conducts even a rudimentary internet search on this subject.   

 26. For example, I discovered the existence of the National Association of Private 

Annuity Trusts.  The fact that the SEC “did not disclose” to me the existence of the NAPAT 

website (www.napat.org) does not mean that they actively concealed it from me, a leap Mr. 

Stoelting expects this Court to take on every page of his Declaration.  Indeed, many of the 

documents available on that website are helpful in understanding the basic nature of a private 

annuity trust.   I learned that the explanation in David Smith’s August 4, 2004 transmittal letter, 

that he could “consult on investments” but would “not be eligible to exercise any direct control 

over the Trust or its investments,” seems to reflect a very common understanding by donors in 

the use of these unique trust vehicles.  

 27. It’s difficult to imagine how the numerous lawyers and accountants assigned to 

this case by the SEC could have read the documents which were indisputably in evidence before 

this Court and not ask a single question to determine whether there was an annuity, unless they 

had concluded, as I did, that the existence of an annuity would not have changed the 

circumstances of this case.  The specific provisions of the Declaration of Trust authorized it and 

David Smith’s letter referred to it, yet they never thought to ask about a private annuity.  Surely, 

if the SEC legitimately believed that the existence of an annuity was even remotely relevant to 
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this case, their counsel, Lara Mehraban, would have inquired into this subject when she had the 

former trustee under oath when he voluntarily appeared at a deposition on June 1, 2010.   

 28. During Urbelis’ testimony, Ms. Mehraban questioned him at length about most of 

the sentences in David Smith’s cover letter, yet she never asked him why it was characterized as 

a “Private Annuity Trust” or whether he had ever entered into a private annuity as Trustee.  She 

didn’t examine him about the various clauses in the Trust that might have elicited testimony 

relating to the private annuity.  Rather, she asked him questions which she apparently thought 

would elicit testimony supporting the SEC’s theory as to the Trust.  At that time, the SEC’s 

theory was that the Trust was a sham, was not irrevocable and that Thomas Urbelis was a mere 

figurehead.   

 29. In conducting Urbelis’ deposition, the SEC counsel was not in a search for 

information, truth or justice. They were searching for evidence helpful to their case, and they 

made a calculated decision not to explore the nature of the trust or the subject of a private 

annuity with the Trustee, both of which were apparent on the face of the documents which were 

considered by the Court.  Had they done so, they probably would have gleaned the same 

information from Mr. Urbelis at his June 1 deposition. 

 30. Nevertheless, when the SEC contacted Mr. Urbelis by telephone on July 23 to 

inquire about a private annuity, he didn’t evade their questions in any way, nor did he conceal 

any information or documents.  In recounting to me earlier this week his several conversations 

with the SEC lawyers, Mr. Urbelis stated that he told them he had a vague recollection of an 

annuity, and agreed to search his files again to see whether he had anything like that in his 

possession, in his office or his home.   
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 31. Mr. Urbelis advised me that he made another gratuitous search through his office 

and home that weekend and that he found the annuity agreement mixed in with other papers in 

his home.  He said he did not conceal the existence of the annuity from the SEC or from me; he 

simply provided all of us in May with a copy of the Trust file from his office, which he believed 

contained everything in his possession relating to the Trust.   

 32. The SEC lawyers called Urbelis again on July 26 and 27, and he again answer 

their questions until they became argumentative with him and questioned his judgment when he 

stated that he had not advised either of the beneficiaries of the existence of an annuity.  In light 

of the fact that Mr. Urbelis informed the SEC lawyers that he had not produced the document to 

me and had not informed the beneficiaries of its existence, is it indeed disingenuous for Mr. 

Stoelting to suggest to this Court that the beneficiaries, the new Trustee or I withheld information 

concerning the annuity from the SEC or the Court. 

   33. That the SEC counsel jogged Urbelis’ memory about a private annuity or 

prompted him to conduct a more thorough search by asking him a direct question about it leads 

to the unavoidable conclusion that the SEC could have inquired about the existence of a private 

annuity sooner had they acted with diligence in investigating and preparing their case. 

 34. I would be remiss if I did not posit that that the SEC lawyers may have always 

surmised that an annuity agreement could have been entered into, but concluded that the 

existence of the annuity would not have bolstered their original theory as to the Trust, which was 

that it was not truly irrevocable.  If the SEC counsel determined that the existence of an annuity 

agreement would not have advanced their original theory of the case as presented at the hearing 

in June, they may have avoided asking questions about it.  Having failed to prove their original 
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theory, they now advance a new theory, equally unavailing, but this one was unfairly launched 

with ethical salvos directed at the attorneys in this case. 

July 22, 2010 Telephone Conversations 

 35. In a disgusting attempt to mislead the Court into thinking that I, or my client, or 

Lynn Smith, or her attorney, or Trustee David Wojeski, or Geoffrey Smith, or the former trustee 

Thomas Urbelis (once again the SEC apparently cannot settle on a theory) withheld, concealed 

or failed to produce a Private Annuity Agreement, Mr. Stoelting states: 

“Despite these diligent efforts, the SEC did not learn of the existence of a private 

annuity agreement (the “Annuity Agreement”) between the Smiths and the Trust 

until July 22, 2010, when the Trust’s attorney, Jill Dunn, made a passing 

reference to it during a telephone call with the SEC’s attorneys.”  Stoelting Decl. 

¶ 4. 

 

While it may add color to the story of the SEC’s supposed “Ah ha!” moment, David Stoelting’s 

assertion that I made a reference, passing or otherwise, to a “private annuity agreement” in a 

telephone call on July 22, 210 is simply and unequivocally false.   

 36. I can state with absolute certainty that I did not make that statement because I did 

not know of the existence of the private annuity agreement until I received it from Thomas 

Urbelis on July 27, 2010, the same day that the SEC received it.  The Court should note also that, 

after receiving the annuity agreement from Mr. Urbelis, Mr. Stoelting wrote to counsel of record 

and advised us that he had obtained the agreement from Mr. Urbelis and demanded that we 

produce other documents in our possession relating to the annuity.  Neither I nor Mr. Wojeski 

had any documents in our possession relating to the private annuity other than the courtesy copy 

of the documents I received from Mr. Urbelis on July 27 when Mr. Stoelting received them.   
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 37. On July 29, 2010, I responded accordingly in writing and a copy of his letter and 

mine is attached hereto as Exhibit B.  Quite simply, I received the document the same day that 

the SEC did.  Despite my written statement to him that I did not have the private annuity 

agreement in my possession prior to July 27, Mr. Stoelting proceeded to file the instant motion 

several days later, and included a barrage of false assertions to lead this Court to believe that I 

and others concealed this document from the Court and the SEC.  He did not provide the Court 

with my July 29 letter, and his misleading statements were clearly designed to seduce this Court 

into issuing a TRO freezing the Trust account and the accounts of Geoffrey and Lauren Smith 

before allowing counsel to be heard.  While his efforts in that regard were initially successful, 

this type of deceitful conduct is sanctionable and he should not be rewarded with the granted of 

this motion for reconsideration. 

 38. The sum, substance and circumstances of the telephone conversation on July 22, 

2010 was as follows.  At approximately 3:45 pm on July 22, 2010, I received an email from 

David Stoelting apprising me of the SEC’s intention to file an Amended Complaint and 

requesting that I commit that there would be no transfers or withdrawals from the Trust’s 

brokerage account at RMR Wealth Management until such time as they could file the Complaint 

and seek a TRO freezing the Trust account. There was no basis for the request and I refused to 

accede to it. 

 39. The Court may recall that Mr. Stoelting then placed a call to chambers and 

requested a telephone conference.  The Court held the conference with me, Mr. Stoelting and Mr. 

McGrath on the line.    

 40. Mr. Stoelting presented the SEC’s argument to the Court in support of its verbal 

request to freeze the Trust account.  As the Court pointed out during that call, the SEC’s request 
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was actually a request for reconsideration of the July 7 decision and it was being made after the 

expiration of the time allowed by the Local Rules for motions for reconsideration.   

 41. Mr. Stoelting proceeded to explain that the SEC would be filing an Amended 

Complaint to assert a cause of action under the New York Debtor and Creditor Law and that they 

believed they had evidence to support its claim that Lynn Smith’s transfer of Charter One stock 

to the Trust in August 2004 was a fraudulent conveyance in violation of state law.  In support of 

that theory, they cited four pieces of evidence: 

1)  That Lynn Smith couldn’t have engaged in estate planning or received a 

tax benefit by creating the Trust in 2004 because no gift tax return was filed for 

2004, and they opined that she would have realized capital gains in the absence of 

a gift tax return having been filed; 

 

2) That a “personal confession” of David Smith written years before the 

funds alleged in the complaint were created would demonstrate fraudulent intent 

in the creation of the Trust; 

 

3) That there was evidence that the Charter One stock which funded to the 

Trust had been used once as collateral for the Integrated Alarm Services Group 

IPO in 2003; and 

 

4) That the SEC conducted a broker/dealer examination of McGinn, Smith & 

Co., Inc. in late 2003 and 2004 which should have put David Smith on notice that 

he may face future liability. 

 

The SEC argued that the above-cited facts would support their theory that the Trust had been 

used to fraudulently conceal assets from creditors of the Smiths in 2004. 

 42. In response, I pointed out that no gift tax returns were filed because none were 

required, that I had never seen the alleged letter but that David Smith’s intent was irrelevant 

because the Charter One stock was the inherited property of Lynn Smith, that the pledge of 

Charter One Stock as collateral for IASG was in evidence at the hearing and therefore was before 
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the Court when the July 7 decision was issued, and that any audits or examinations by the SEC 

would not constitute new evidence since the SEC is the plaintiff herein and they were aware of 

any examinations or audits they had conducted. 

 43. The Court denied the request without prejudice to renewal in writing.   

 44. After the call with the Court ended, Mr. Stoelting and Mr. McGrath apparently hit 

*69 and dialed me back at my home, demanding to know why I said that no gift tax returns were 

required.  I stated that it was my understanding that because this was a private annuity trust, no 

gains were realized and no gift tax returns were required to be filed.  They asked what gave me 

that understanding. I said that I had consulted with accountants about the issue and was confident 

in our position.  Mr. McGrath then demanded to know what I hadn’t produced a copy of an 

accountant’s report to that effect.  I stated that I had no obligation to produce any reports from 

my consultant and that in any event, no report had been created.  I stated that no fewer than four 

accountants testified at the preliminary injunction hearing and that if they had questions or 

theories about capital gains or gift tax returns or private annuity trusts, they should have asked 

those questions at the hearing.   

 45. Mr. McGrath and Mr. Stoelting abruptly ended the call after I complained to them 

of the rudeness and unprofessionalism they were demonstrating by demanding an immediate 

response to their surprise request to have my client relinquish rights that had been adjudicated by 

the Court.  During the entire conversation, which probably lasted less than three minutes, I never 

used the phrase “private annuity agreement” even once, because I didn’t know a private annuity 

agreement existed until July 27.   I did refer to the trust as a Private Annuity Trust, which should 

not have come as any surprise to anyone involved in this case, given the transmittal letter of 

David Smith characterizing it as such. While it’s entirely possible that my statement prompted 
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them to go back and reread the Trust Declaration and David Smith’s transmittal letter, both of 

which were in evidence, I never uttered the phrase “private annuity agreement” during that call. 

 Lack of Due Diligence by the SEC 

 46. Lead counsel for the SEC David Stoelting summarily asserts that:  

“the SEC made diligent efforts to obtain all documents and evidence relevant to 

the assets of David and Lynn Smith and the Trust.”   

 

As demonstrated in the accompanying Memorandum of Law, the Court must determine whether 

the claimed “newly discovered evidence” could have been discovered by the plaintiff in the 

exercise of due diligence prior to the issuance of the order sought to be reconsidered.  Mr. 

Stoelting would have the Court dispense with its obligation to consider and determine that 

question of fact by essentially taking his word for it that the SEC was diligent. Mr. Stoelting has 

offered no facts to support his claim of “diligence” and the following facts conclusively 

demonstrate otherwise. 

 47. On or about May 17, 2010, I was retained by David Wojeski to represent the 

Trust in this litigation.  I immediately began gathering information concerning the Trust, the 

parties to the trust document and the investments of the Trust.  I engaged an accounting 

consultant to help me understand and present any accounting, tax or estate plan issues.  In the 

course of my initial investigation that week, I called Thomas Urbelis, who had served as Trustee 

from the creation of the Trust on August 4, 2004 until his resignation on or about April 22, 2010.  

I obtained his telephone number from his law firm’s website, which is readily available through a 

simple Google search.  I introduced myself as the attorney who had been retained by the 

successor Trustee of the Trust.  He asked me for a copy of the appointment of the new trustee, 

which I sent to him.  I asked him a variety of questions concerning his professional background 
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and experience, his relationship with the Smith family, his duties under the Trust and the manner 

in which he fulfilled them, whether he had made any distributions or investments, what if any 

involvement David or Lynn Smith had with respect to the performance of his role as Trustee and 

the reason for his resignation.  We did not discuss an annuity or anything related to an annuity 

agreement.  He answered all of my questions in a very straightforward, professional and 

courteous manner and all of the information he provided to me was entirely consistent with the 

testimony he gave at his deposition two weeks later.   

 48. I also asked Mr. Urbelis to provide me with all documents related to the Trust.  

He said he would have someone in his office copy his file and send it to me.  It was apparent 

during our conversation that he had the file in front of him while we were speaking, as he 

referred to documents in it at different times to refresh his memory.  A few days later, I received 

a package of documents from him.  I reviewed the contents upon receipt and again in preparing 

this Declaration.  The Private Annuity Agreement at issue was not in that package of documents.   

The first time I ever saw or learned of its existence was when I received it from Mr. Urbelis on 

July 27, 2010 the same day the SEC received it.  When I received that initial set of documents 

from him on or about May 21, a copy of which he provided to the SEC on May 29, I had no 

reason to think it did not contain all of the documents relating to the Trust. 

 49. Also in the course of my initial investigation, I read the Declaration of Trust from 

start to finish and reviewed the tax returns and stock account statements.  Taking into 

consideration my own research, knowledge and experience and my consultations with an 

independent estate planning lawyer and with a certified public accountant, I concluded that the 

Trust was irrevocable, that there was nothing unusual about it, and that David and Lynn Smith 

had no power or control over this Trust other than the power to appoint a successor Trustee.   
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 50. I conducted all of the foregoing acts in the exercise of due diligence pursuant to 

Rule 11 of the Federal Rules of Civil Procedure, my obligations as an officer of the Court and 

the standards for professional responsibility.  I took all of these actions prior to seeking the 

SEC’s consent to allow the Trustee to intervene in the litigation to oppose the motion for a 

preliminary injunction as to the Trust and eventually filing a motion to that effect. 

 51. On May 26, 2010, having heard nothing from Mr. Stoelting in response to my 

request for the SEC’s consent to intervention, I filed the Trustee’s motion to intervene by Order 

to Show Cause.  Even in the face of a filed motion, Lynn Smith’s scheduled deposition, and an 

impending court conference scheduled for 3:00 p.m. on May 27, Mr. Stoelting did not consent to 

the intervention until the court conference, which occurred less than one hour after he concluded 

the deposition of Lynn Smith. 

 52. At the May 27 conference, the Court adjourned the pending hearing of the 

preliminary injunction at the request of the SEC so that they could conduct discovery regarding 

the Trust.  The Court set the hearing to commence on Wednesday, June 9, 2010. 

 53. During the intervening time period, the SEC did not serve any discovery demands 

on the Trust and did not seek to depose the new Trustee or either of the beneficiaries.  To the 

best of my knowledge, the only discovery conducted during that time was the voluntary 

deposition give by Mr. Urbelis and previously noticed depositions taken by Mr. 

Featherstonhaugh. 

 54. It is important to note that Mr. Urbelis’ participation in this litigation has been 

entirely voluntary.  The SEC repeatedly and wrongly asserts that it “served a subpoena upon 

Thomas Urbelis,” that the purported subpoena “required him to appear to be deposed on June 1, 

2010 and further required him to produce certain documents.”  Stoelting Decl. ¶ 15.  Presumably, 

Case 1:10-cv-00457-GLS-DRH   Document 134    Filed 09/03/10   Page 18 of 21



19 

 

the SEC is aware that Mr. Urbelis, an attorney who works in Boston and lives in Andover, 

Massachusetts, resides and works well outside the jurisdictional boundaries of the Northern 

District of New York.   

 55. In fact, despite months of preparation for this lawsuit and seven weeks of 

expedited discovery prior to the preliminary injunction hearing, the SEC’s first contact with 

Thomas Urbelis was a telephone call to him on Friday, May 28, 2010, fully five weeks after 

obtaining the first TRO freezing the Trust account.  Mr. Urbelis has advised me that, during that 

initial call, the lawyers for the SEC asked him a series of questions very similar to the questions I 

asked during my initial conversation with him.  They asked him to produce documents related to 

the Trust and he agreed.  He advised me that they did not “serve” a “subpoena” on him but 

instead emailed him their document request in the form of a subpoena.  He stated that it wasn’t 

valid service and that the “subpoena” was overly broad.   

 56. He advised me that he called Lara Mehraban after receiving her email and told her 

that their request was far too broad, that he was not going to parse through 50 years worth of 

communications with Dave and Lynn Smith, most of which were personal to him and unrelated 

to this lawsuit, particularly since his office was closing early that day and he was going out of 

state for the Memorial Day weekend.  He agreed to send her a copy of everything he had sent to 

me and to appear in Albany the following Tuesday, June 1, which was the very next business 

day.  Mr. Urbelis further advised me that Ms. Mehraban did not voice any objection and in fact 

provided him with her home address to receive the package the next day, which was a Saturday.  

Mr. Urbelis confirmed his plans with her in an email. 

 57. Despite having obtained an asset freeze over the Trust account in April, not one of 

the SEC’s many attorneys and investigators contacted Thomas Urbelis, the longtime Trustee of 
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the Trust, until after the new Trustee moved to intervene in the action for the purpose of 

opposing the motion for a preliminary injunction.  They never served Urbelis with the April 20 

TRO and they never served him with a “subpoena” of any kind.  He voluntarily drove to Albany 

and submitted to a sworn deposition, which everyone knew would be used at the hearing, as he 

could not be compelled to attend the hearing in person.   

 58. The SEC’s lack of diligence in their contacts with Thomas Urbelis, a non-party 

not under the control of any party or counsel to this litigation and their failure to fully explore his 

memory during his deposition testimony should preclude the Court’s consideration of the private 

annuity agreement, which could have been discovered with reasonable diligence before the Court 

issued its July 7 decision. 

 59. Mr. Stoelting’s lengthy sworn declaration is devoid of even a single fact on which 

the Court could base a finding of due diligence.  Rather, he repeatedly asserts numerous 

instances where party and non-party witnesses alike purportedly failed to answer a question that 

he and his colleagues never thought to pose:  “Did this Private Annuity Trust ever purchase a 

private annuity?”  Nowhere is his 21-page declaration with multiple exhibits does he ever assert 

that he or any of his colleagues ever asked anyone with any knowledge of this Trust about a 

private annuity.  He characterizes the questions posed to Lynn Smith, Geoffrey Smith, David 

Wojeski, John D’Aleo and Thomas Urblis as “relating to the Trust” but the undisputed fact is 

that, despite David Smith’s reference to this Trust as a Private Annuity Trust in his August 4, 

2004 transmittal letter, the SEC has never asked a single person about an annuity.   

 60. On the contrary, Mr. Stoelting’s assertion that the SEC “made diligent efforts” is 

belied by the facts.  The Court should take note that Mr. Stoelting has not set forth any 

information regarding the investigation undertaken by the SEC, a massive federal agency with 
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upwards of 4,000 employees, and the seemingly unlimited resources available to it through 

information sharing among federal agencies and partners, to determine whether the Trust had any 

assets or liabilities other than the stock account.  The SEC’s approach seems to be to run to Court 

crying that the sky is falling, get a shockingly wide-ranging, ex parte TRO, fail to serve people 

directly affected by the TRO, and then expect the defendants and their attorneys to explain basic 

legal concepts to them so that they can develop a theory and prove a case.    

 61. The SEC has failed to put forth any evidence which was not in its possession, 

available to it or readily apparent from the evidence prior to the Court’s July 7 decision.  There is 

no basis on which this motion for reconsideration should be granted.   

 62. The merits of the Debtor and Creditor Law claim against the Trust, Geoffrey 

Smith and Lauren Smith will be addressed in response to the Amended Complaint.  In the 

interim, however, because the Court has deemed this to be a motion for reconsideration, there is 

no jurisdictional basis to freeze the bank accounts of Geoffrey and Lauren Smith, since they were 

not named in the complaint or the motion which resulted in the July 7 decision under 

reconsideration.  Their accounts should be unfrozen immediately. 

 

WHEREFORE, I respectfully request that the Court deny the plaintiff’s motion in all respects. 

 

Dated: September 3, 2010            s/Jill A. Dunn 

       Jill A. Dunn (Bar Roll No. 506942) 

Attorney for Proposed Intervenor 

       THE DUNN LAW FIRM PLLC 

       99 Pine Street, Suite 210 

Albany, New York  12207-2776 

Telephone (518) 694-8380 

Fax (518) 935-9353  

Email:  JDunn708@nycap.rr.com 
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UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
New York Regional Office

Three World Financial Cenfer

New York, NY 10281

DIVISION OF

ENFORCEMENT

David Stoelting

Senior Trial Counsel

(212) 336-0174 (direcf)

(212) 336-1324 (fax)

July 27, 2010

The Dunn Law Firm
Received

JUL 3 0

BY EMAIL/US MAIL

James D. Featherstonhaugh

Featherstonhaugh, Wiley & Clyne, LLP

99 Pine Street

Albany, New York 12207

Jill Dunn

99 Pine Street

Albany, New York 12207

Re: SEC v. McGinn, Smith & Co., Inc., et al., 10-CV-457 (GLS/RFT)

Dear Jim and Jill;

We received today from Mr. Urbelis certain documents pursuant to Subpoena, including a Private

Annuity Agreement dated as of August 31, 2004, between David Smith and Lynn Smith, and the David

L. and Lynn A. Smith Irrevocable Trust, and other documents concerning a David Smith life insurance

policy.

Please produce all documents concerning the Private Annuity Agreement and any other agreements

between David Smith and/or Lynn Smith and the Irrevocable Trust, including but not limited to all

correspondence, drafts, revisions and amendments, on or before July 29, 2010. Such documents arc

responsive to the documents request served on Lynn Smith.

Very truly yours,

David Sloelting
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The Dunn Law Firm PLLC

99 Pine Street, Suite 210

Albany, New York 12207

(518) 694-8380 telephone

(518) 935-9353 facsimile

fill A. Dunn Admitted in New York

and the District of Columbia

July 29,2010

VIA ELECTRONIC MAIL ONLY

David Stoelting, Esq.

Senior Trial Counsel

Securities and Exchange Commission

Three World Financial Center

New York, NY 10281

Re: SEC v. McGinn, Smith & Co., Inc., et al.

Civil Action No. 10-CV-457 (GLS/DRH)

Dear Mr. Stoelting:

I write in response to your demand letter of July 27, 2010. Please be advised that I

am not producing any documents in response to your demand, for the following

reasons.

First, you have never served me with any discovery request at any time and, in the

absence of any such request, I had no obligation to provide you with documents

other than the exhibits I used at depositions and offered into evidence at the

hearing. I have fulfilled my obligations in that regard.

Second, the Order granting the Trustee's motion to intervene was limited to the

preliminary injunction hearing, and the Order to Show Cause which permitted the

parties to conduct expedited discovery pending that hearing was dissolved by the

issuance of Judge Homer's decision and order on July 7, 2010. Thus, there is no

longer any mechanism by which you may serve a new demand to produce

documents, in an expedited fashion or otherwise, other than with a non-party

subpoena. Moreover, as I indicated when we spoke last Friday, there is absolutely

no factual or legal basis for you to name the Trust or the Trustee as a defendant or

relief defendant in this lawsuit. Regardless of the moniker you may attach to your

claim, the Court has conclusively ruled on that issue.

Third, you may recall that, in an email sent by Mr. Urbelis on May 28, he advised

your colleague, Lara Mehraban, that he was providing her with copies of all

documents he had previously provided to me. I had no reason to believe that Mr.

Urbelis did not produce, to both of us, all documents in his possession which relate

to the David L. and Lynn A. Smith Irrevocable Trust. I have no reason to believe that
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there were any documents which he produced to me that were not also produced to

your office, either In that initial overnight delivery to Ms. Mehniban, or in the

subsequent delivery which I believe we each simultaneously received earlier this

week.

Prom my perspective, it appears that Mr. Urbelis acted in good faith in responding to

the SEC's "subpoena" to him, a subpoena which was "served" by email outside the

jurisdiction of this Court on the Friday afternoon before a holiday weekend, when

his office was closing early and he was going out of state. It appears that he did the

best he could under the timeline which your office imposed upon him. The

documents he apparently located this week, after gratuitously conducting yet

another search at your request, would not have changed the outcome. In fact, the

Private Annuity Agreement further supports the Trust's position, and I regret that I

did not have it to use at the hearing.

1 trust that answers your inquiry. II you have further questions, feel free to contact

me.

Very truly yours.

run dunn law firm pllc

JAD/jc

Cc: James D. Featherstonhaugh., Esq.

Martin Kaplan, Hsq.
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