
UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 
---------------------------------------------------------------------------------x 
SECURITIES AND EXCHANGE COMMISSION   : 

: 
Plaintiff, : 

: Case No. 1:10-CV-457 
vs.  : (GLS/CFH)) 

: 
McGINN, SMITH & CO., INC.,  : 
McGINN, SMITH ADVISORS, LLC  : 
McGINN, SMITH CAPITAL HOLDINGS CORP.,  : 
FIRST ADVISORY INCOME NOTES, LLC,  : 
FIRST EXCELSIOR INCOME NOTES, LLC,  : 
FIRST INDEPENDENT INCOME NOTES, LLC, : 
THIRD ALBANY INCOME NOTES, LLC,  : 
TIMOTHY M. McGINN, AND  : 
DAVID L. SMITH, GEOFFREY R. SMITH,  : 
Individually and as Trustee of the David L. and  : 
Lynn A. Smith Irrevocable Trust U/A 8/04/04,  : 
LAUREN T. SMITH, and NANCY McGINN,  : 

: 
Defendants,   : 

: 
LYNN A. SMITH and : 
NANCY McGINN,  : 

: 
Relief Defendants. and  : 

: 
GEOFFREY R. SMITH, Trustee of the  : 
David L. and Lynn A. Smith Irrevocable  : 
Trust U/A 8/04/04,  : 

: 
Intervenor. : 

---------------------------------------------------------------------------------x 

NOTICE OF SIXTH CLAIMS MOTION OF WILLIAM J. BROWN, AS
RECEIVER, FOR AN ORDER (A) APPLYING PREFERENTIAL  

PAYMENT OFFSET TO LESLEY LEVY CLAIMS AND (B) EQUITABLY 
SUBORDINATING LESLEY LEVY CLAIMS

PLEASE TAKE NOTICE that upon the Sixth Claims Motion of William J. 

Brown, as Receiver, for an Order (A) Applying the Preferential Payment Offset to certain 

Lesley Levy Claims and (B) Equitably Subordinating Lesley Levy Claims (“Motion”), 

Phillips Lytle LLP will move before the Hon. Christian F. Hummel, United States 

Magistrate Judge, United States District Court for the Northern District of New York, 

James T. Foley - U.S. Courthouse, 445 Broadway, Albany, New York 12207-2924, on June 
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20, 2019 at 9:30 a.m., seeking an Order to be entered approving the Motion.  No oral 

argument is requested. 

PLEASE TAKE FURTHER NOTICE that objections, if any, to the relief 

requested in the Motion must be made in writing, and should be filed and served upon the 

undersigned at the address listed below in accordance with the Federal Rules of Civil 

Procedure and the Local Rules for the United States District Court for the Northern District 

of New York. 

PLEASE TAKE FURTHER NOTICE that if no responses are timely filed 

and served with respect to the Motion, the Court may enter an Order granting the Motion, 

applying the Preferential Payment Offset and equitably subordinating the Lesley Levy 

Claims without further notice or opportunity to be heard offered to any party. 

Dated:  April 25, 2019 

PHILLIPS LYTLE  LLP 

By_/s/    Catherine N. Eisenhut_____ 
William J. Brown (Bar Roll #601330) 
Catherine N. Eisenhut (Bar Roll #520849) 

Attorneys for Receiver 
       Omni Plaza 
       30 South Pearl Street 
       Albany, New York 12207 
       Telephone No. (518) 472-1224 

and  

One Canalside 
125 Main Street 
Buffalo, New York 14203 
Telephone No.:   (716) 847-8400 

Doc #01-3667231.1 
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Trust U/A 8/04/04,  : 
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---------------------------------------------------------------------------------x 

SIXTH CLAIMS MOTION OF WILLIAM J. BROWN, AS RECEIVER, FOR 
AN ORDER (A) APPLYING PREFERENTIAL  

PAYMENT OFFSET TO LESLEY LEVY CLAIMS AND (B) EQUITABLY 
SUBORDINATING LESLEY LEVY CLAIMS 

William J. Brown, as Receiver (“Receiver”), by his counsel, Phillips Lytle LLP, 

moves (the “Motion”) for an order (A) applying the Preferential Payment Offset (as defined 
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in the accompanying Declaration) to claims held by investor Lesley Levy1 (“Levy”), as set 

forth on Exhibit A to the Motion and (B) equitably subordinating such claims, and 

respectfully represents as follows:  

The Receiver files the Motion to request entry of an Order (A) applying the 

Preferential Payment Offset to the claims held by Levy (collectively, the “Levy Claims”) as 

shown on Exhibit A and (B) equitably subordinating such Levy Claims to the Investor B 

Claim (as defined in the accompanying Declaration), based on the accompanying 

Memorandum of Law and Declaration of William J. Brown, as Receiver (“Declaration”), 

each dated April 25, 2019. 

RELIEF REQUESTED 

The Receiver requests that the Court enter an Order substantially in the form 

attached as Exhibit C (“Order”) (A) applying the Preferential Payment Offset to the Levy 

Claims as shown on Exhibit A to the Motion and (B) equitably subordinating such Levy 

Claims, together with such other and further relief as the Court deems just and proper. 

The Receiver reserves all rights to object on any other basis to the claims of all 

investors or claimants, including Levy and Investor B. 

Doc #01-3663132.1 

1 Lesley Levy voluntarily disclosed herself to the public as a McGinn Smith investor as evidenced by her 
letters to the Court filed at Docket Nos. 942 and 946 as well as Albany Times Union articles quoting her on 
September 19, 2011 and February 7, 2013 (copies of which are attached here as Exhibit B).  Consequently, her 
name is not redacted in this Motion.  
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Dated:  April 25, 2019 

PHILLIPS LYTLE LLP 

By__/s/ Catherine N. Eisenhut__________ 
William J. Brown (Bar Roll #601330) 
Catherine N. Eisenhut (Bar Roll #520849) 
Attorneys for Receiver 
Omni Plaza 
30 South Pearl Street 
Albany, New York 12207 
Telephone No. (518) 472-1224 

and 

One Canalside 
125 Main Street 
Buffalo, New York 14203 
Telephone No.: (716) 847-8400 
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Application of Preferential Payment Offset to 

Levy Claims

Claim No. Description Claim Amount Proposed First Distribution (10%) Adjusted First Distribution

5540 FAIN 10.25% Secured Junior Notes $50,000 $5,000.00

5541 FAIN 10.25% Secured Junior Notes $100,000 $10,000.00

5542 FEIN 10.25% Secured Junior Notes $100,000 $10,000.00

5543 FAIN 10.25% Secured Junior Notes $100,000 $10,000.00

5544 TAIN Secured Junior Notes $60,000 $6,000.00

5545 TDM Cable Trust 06 $100,000 $10,000.00

TOTAL $51,000.00 ($39,000.00)
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Exhibit B 
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ALBANY -- Lesley Levy was a Wall Street adviser. Through her years of hard work, she 

said, she hoped to spend her retirement comfortably nestled in her San Diego home.

Now, faced with the loss of up to $2 million in investments she said she steered to an Albany 

brokerage, McGinn, Smith & Co., Levy, 61, fears she has lost everything. Levy said she's living 

off a credit card, shops at Dollar Tree and is unable to afford even routine medical visits. She 

has taken in boarders to try to cover her mortgage payments.

https://www.timesunion.com/local/article/Investors-left-adrift-in-scam-case-2176656.php

Investors left adrift in scam case

Alleged victims of former Albany brokerage grow desperate as proceedings lag to 
recover funds

IMAGE 1 OF 12 

James and Celine Prior, of Greene County, said they lost their life's savings in what the U.S. Securities and 

Exhchange Commission alleges was a massive fraud committed by a longtime Albany brokerage, McGinn ... more

Page 1 of 8Investors left adrift in scam case - Times Union
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Recommended Video

More Information

Once-trusted broker's assets frozen

"You don't know what it's like to 

have strangers in your house," she 

said, recounting a tenant who 

would boil fish in her kitchen late at 

night. "It's horrible."

Levy is among an estimated 900 individuals and organizations that placed investments with 

McGinn, Smith & Co., which was accused of fraud 17 months ago in a complaint filed by the 

U.S. Securities and Exchange Commission.

For several decades the firm's founders, Timothy M. McGinn and David L. Smith, were part 

of a country-club elite, rubbing elbows with the area's wealthiest residents while playing golf 

in exclusive destinations like Ireland and Palm Beach, Fla. They cultivated clients at the 

highest levels of society and built their brokerage into a lucrative firm that was once so 

connected their payroll included former state Senate Majority Leader Joseph L. Bruno.

But according to the SEC's civil complaint, McGinn, Smith and its various entities 

orchestrated what eventually became a Ponzi-type scheme that left hundreds of people 

financially devastated. The "house of cards" the SEC has accused the brokerage of building 

began to collapse three years ago. Even then, the SEC said, the brokerage's leaders began 

trying to hide their assets while raiding funds and luring money from more alleged victims.

Now, more than a year after the SEC stepped in, and as a federal criminal investigation 

remains pending, it's unclear whether investors who lost money will ever be repaid.

The SEC estimates the alleged fraud unfolded over at least a six-year period and involved up 

to $136 million. The firm's largest investment account, called the Four Funds, has less than 

$500,000 in cash despite owing investors at least $84 million.

Some investors said they are frustrated by the 

efforts of federal authorities and have received 

misleading information regarding their options 

and chances of getting back their money.

Page 2 of 8Investors left adrift in scam case - Times Union
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In April 2010, U.S. Securities and 
Exchange Commission filed a civil 

complaint alleging massive fraud by 

Albany brokerage McGinn, Smith & Co.

SEC estimates the fraud has 
jeopardized more than 900 investors, 

$136 million.

Largest account, Four Funds, owes 

investors $84 million but has less than 
$500,000.

Another 19 unregistered debt offerings 
have negative equity of $18 million.

Life during scam case

James and Celine Prior of Greene 

County said they lost $400,000 of their 

life savings to McGinn, Smith & Co. 
The couple, Irish immigrants and both 

in their 80s, saved the money to pay 

medical costs. Celine Prior is suffering 
from Alzheimer's disease and severe 

asthma. The couple have been forced 
to move in with their son and 

daughter-in-law in New Jersey. "They 

were intentionally sold investments 
which they purchased with blind trust 

from someone they believed to be 

reputable," said the couple's daughter-
in-law, Wendy Prior. "They were not 

capable of researching them on a 
computer. They had fancy names that 

sounded like government securities ... 

and it was all a big scam."

Monica Check, 66, and her husband 
Peter, 65, said she has considered 

returning to work after losing $100,000 

in investments with McGinn, Smith & 
Co. The couple, who live on Florida's 

The Securities Investor Protection Corp., 

established by Congress in 1970 to provide 

protection for investors who fall victim to 

bankrupt brokerages or fraud, said it has no 

role in the case and has not been contacted by 

the SEC or a federal receiver appointed to help 

recover money for investors.

William J. Brown, the federal receiver 

appointed in the McGinn, Smith case, said the 

SEC has had "direct discussions" with the SIPC 

and he has "not closed the book on that 

source."

The SIPC, with urging from Congress, was 

tapped to assist victims of convicted financier 

Bernard Madoff. But not all fraud cases 

involve high-profile victims or grab the 

attention of Congress.

"If any investors contacted SIPC, they would 

also be told that the matter has not been 

referred to SIPC by the SEC and they need to 

contact the SEC with questions. Mr. Brown has 

not been in contact with SIPC," said Stephen 

Harbeck, SIPC's president. "No facts have been 

presented to SIPC by either the SEC or the 

receiver with respect to this matter. ... 

Ordinarily, when, as, and if the SEC believes a 

SIPC proceeding is appropriate, SIPC is notified 

promptly."

Page 3 of 8Investors left adrift in scam case - Times Union
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west coast, are struggling financially 
while Peter Check battles prostate 

cancer. Monica Check, who worked in 

finance department for a 
pharmaceutical company, said she 

hoped to play golf in retirement but is 

now considering a job as a course 
ranger. "There's no work down here, 

per se, for anyone 65 years or older. ... 
We invested in June of 2009 and were 

supposed to receive this income 

monthly."

Stanley C. Rosenzweig, 81, said he and 
his wife, Betty, both of Hernando, Fla., 

invested more than $1.1 million of 

their retirement assets with McGinn, 
Smith & Co.

"Apparently, the founders, Tim McGinn 

and David Smith, were using new 

investor's money to fund old investor's 
interest payments in a $136 million 

Ponzi scheme, while pressuring agents 

to find new investment money, until 
caught by a bad economy," 

Rosenzweig wrote in a letter to a 
federal judge. "These people are still 

living a lavish life style, while we have 

serious financial problems, with an 
imposed frugal life style and a 12-

year-old car that we cannot afford to 

replace."

Brown said the victims are not ready to hit a 

panic button.

"We've collected over $8 million so far. That's 

been disclosed to certain parties ... and there's 

more to collect," he said. "I have talked to a 

significant number of investors recently and, 

save one instance, I believe they all understand 

the circumstances very well. I have not 

encountered any frustration or hostility."

Brown said his efforts have been slowed by 

inconsistent record-keeping at some 70 

entities that entangled with McGinn, Smith's 

dealings. He added not all investors lost their 

money and he has to be careful that 

distributions are made only to those entitled to 

receive them.

In addition, McGinn and Smith, as well as 

Smith's wife, Lynn, whose assets are also 

being targeted by the SEC, have waged a costly 

and fierce legal battle with the SEC, which is 

seeking a court ruling allowing it to hunt down 

all remaining assets and help repay victims, 

who may only receive pennies on the dollars 

lost.

The brokerage, formerly located at 99 Pine St. in Albany, closed five months before the SEC 

filed its complaint. According to the SEC, many investors were unaware their money was 

being placed in risky securities or that the firm had skimmed exorbitant fees and used 

Page 4 of 8Investors left adrift in scam case - Times Union
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investors' money to make loans -- unlawfully -- to other troubled accounts and to top 

company officials.

"I've got nothing and I'll be maxed out in a couple of months," Levy said. "It's not right that 

these people are going to get away with this. What happens to us? Why is it always the victim 

that becomes the culprit. It's not right."

The investors were from a wide spectrum. To some, an investment of $100,000 marked a 

life's savings. For others, the loss of $1 million was a bad year.

Eileen Cornacchia, 64, said she lost "close to $1 million" that she and her husband, Joseph, 

who died in June, had given to McGinn, who was their friend.

Joseph Cornacchia was president of the exclusive Pine Tree Golf Club in Boynton Beach, 

Fla., where McGinn had been a member. (The SEC said McGinn's living expenses, including 

membership fees at Pine Tree and Schuyler Meadows Country Club in Loudonville were 

paid from company accounts even as the bottom was falling out.)

"It certainly hurt and it was not our life's savings," Cornacchia said. "But on the other hand for 

my husband, who considered Tim a friend and had always trusted him, it was a severe blow, a 

severe shock."

Corhacchia said McGinn was always hunting investors. He hosted an annual golf tournament 

at Pine Tree and would bring about 20 golfers from New York to face off with golfers from 

Pine Tree.

"As Tim used to say: 'If I'm selling apples and they stop making apples, I'll sell oranges. I can 

sell anybody anything," she recounted. "He used us for our connections and he used us for 

our connections at Pine Tree. ... He actually tried to hire two of my nephews who wanted no 

part of it. ... I don't think Tim had any friends who were not also targets. We were marks."

James Prior, 83, a retired CitiCorp worker who lives in Greene County with his wife, Celine, 

said they invested $400,000 -- his life's savings -- with McGinn, Smith & Co., after being told 

Page 5 of 8Investors left adrift in scam case - Times Union
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the investments were safe and certain to return monthly dividends. The fallout has caused 

the couple to move in with their son and daughter-in-law in New Jersey.

Celine Prior is suffering from Alzheimer's disease and they cannot afford to stay in their 

Greenville residence while paying for her treatment, James Prior said.

"In the beginning everything worked out very well then around 2008 everything fell flat," said 

Prior, an Irish immigrant who used to reside in Queens. "We have a small savings but not 

much."

The Priors' daughter-in-law, Wendy Prior, said her in-laws were initially contacted by a 

McGinn broker through a telephone solicitation.

"They set up an appointment where they met at their home in Greenville and over the course 

of time were advised to purchase various investments promising lucrative returns," Wendy 

Prior said. "Eventually the truth was uncovered that the investments were extremely high risk, 

perhaps even fraudulent and were completely inappropriate to be sold to an elderly couple on 

a fixed income."

The SEC alleges the brokerage also used investors' money for payroll expenses and to pay 

back other investors.

The SEC has been aided in its case by federal prosecutors, who have given the SEC evidence 

seized in court-authorized, FBI-assisted searches of the businesses and homes of McGinn 

and Smith. Smith's wife, Lynn, was recently sanctioned by a federal judge for concealing the 

couple's interest in a $4.5 million trust fund the Smiths said was set up exclusively for their 

two children. An attorney for the trust also was sanctioned for her role.

The long list of alleged victims, including institutional organizations and unsophisticated 

investors, has not been made public.

In 2008, according to the SEC, Smith wrote letters to investors blaming losses on the collapse 

of the sub-prime mortgage industry, which the SEC said was misleading and false.

Page 6 of 8Investors left adrift in scam case - Times Union
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Many of the firm's investments involved deals in which investors were promised high returns 

on the purchase of alarm company contracts. The investments involved the sale of long-term, 

alarm-monitoring contracts to customers who paid companies to monitor their residential 

alarm systems. But if a certain number of those customers defaulted on their contracts, the 

rate of return would drop, which happened.

Federal prosecutors are weighing whether the manner in which the accounts were sold, 

managed and eventually defaulted may constitute criminal activity. Another area of focus by 

a federal grand jury in Albany is whether the undisclosed and exorbitant fees gleaned from 

investors' accounts amounted to fraud.

Monica and Peter Check, both in their mid-60s, said they worked hard to secure a 

comfortable retirement in a small community along Florida's west coast. Monica Check, 66, 

who worked in a pharmaceutical company's finance office, invested most of her savings -- 

$100,000 -- with McGinn, Smith & Co. in 2009, unaware the firm was privately crumbling.

Monica Check said her husband is battling serious health problems, including prostate cancer 

and the loss of a kidney. Now, on a fixed income and with no savings, she said, they can't 

afford basic needs.

"We didn't have a mortgage and we had to take an equity loan because of this (loss)," she 

said, adding they invested with the firm in 2009, when it was already facing collapse and 

federal authorities had been warned of its dealings. "Food-wise we eat leftovers beyond 

compare. I volunteer at a pantry and I'm afraid that I'm going to be one of my own clients and 

that's scary."

Reach Lyons at 454-5547 or by e-mail at blyons@timesunion.com.

© 2019 Hearst Communications, Inc.
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ALBANY — The guilty verdicts announced Wednesday by a federal jury against former 

Albany brokers Timothy M. McGinn and David L. Smith resonated swiftly through the 

ranks of the estimated hundreds of victims, many of whom were financially devastated by the 

region's largest fraud case on record.

https://www.timesunion.com/business/article/Trust-is-also-scam-victim-4257947.php

Trust is also scam victim

McGinn, Smith investors were friends of firm's founders or were steered by other 
brokers

IMAGE 1 OF 15 

Timothy McGinn, right, and David Smith leave the U.S. District Courthouse after their arraignment for fraud Friday 

Jan. 27, 2012 in Albany, N.Y. (Lori Van Buren / Times Union)

Page 1 of 5Trust is also scam victim - Times Union

4/25/2019https://www.timesunion.com/business/article/Trust-is-also-scam-victim-4257947.php

Case 1:10-cv-00457-GLS-CFH   Document 1052-1   Filed 04/25/19   Page 15 of 22



Recommended Video
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While some investors said they were 

wealthy enough to absorb their 

losses without devastating impact, 

others said the fraud depleted their 

savings and forced them to return to work. The U.S. Securities and Exchange Commission has 

said about 900 investors, including many institutional investors such as churches and 

corporations, may have lost up to $136 million.

Ron DeLeonardis, who graduated with McGinn in 1966 from Colonie Central High School, 

lost several hundred thousand dollars of "hard-earned money" that DeLeonardis and his wife, 

Kathryn, had accumulated through years of devotion to their former business, Bob and Ron's 

Fish Fry in Albany.

The couple began investing with McGinn in 1981, not long after McGinn and Smith formed 

their partnership, and had done well for many years until the bottom began to fall out less than 

Page 2 of 5Trust is also scam victim - Times Union
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10 years ago. In 2002, when DeLeonardis sold the business, he gave much of the money to 

McGinn to invest.

"Once the bottom leg came off, everything came tumbling down," said DeLeonardis, 64. "I 

worked very hard for 34 years ... it was a family business. My wife sacrificed her personal life. 

We put this trust into Tim and Dave, and it's a shame that it backfired."

Like many other victims, DeLeonardis said he hopes Smith and McGinn will plead guilty in the 

related civil case filed by the SEC, which is where hundreds of investors may stand their only 

chance of recouping at least a portion of their losses.

DeLeonardis, who testified at the criminal trial as a government witness, said it would be 

shameful for more assets to be expended on what many investors believe will be a fruitless 

civil defense for the fallen brokers.

Lesley Levy, a former Wall Street adviser who said she lost up to $2 million with McGinn and 

Smith, credited U.S. Attorney Richard Hartunian and assistant U.S. Attorney Elizabeth 

Coombe, the lead prosecutor, for presenting the complex case in a way the jury could 

understand.

"The average person doesn't understand this ... you have to be someone with a Wall Street 

background," Levy said.

Earl Seguine Jr., a 66-year-old retired state worker in Albany, lost about $160,000 that he'd 

invested with McGinn and Smith. Seguine said he was lured to do business with the brokerage 

in 1992 when he attended a seminar McGinn gave. As did many other victims, he said the 

firm's offerings worked well for years, until the early to mid-2000s, when the federal 

government says McGinn and Smith began raiding investor accounts illegally.

"We've got to send a message in this country that you can't use investors' money for your own 

personal piggy bank," Seguine said.

Page 3 of 5Trust is also scam victim - Times Union
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More Information

Monica Check, who said she worked hard to secure a comfortable retirement in a small 

community on Florida's west coast, lost most of her savings, $100,000, that she invested with 

McGinn and Smith in 2009. She was unaware at the time, she said, that the firm was crumbling 

and federal regulators were scrambling to shut it down.

Check, who worked in a pharmaceutical 

company's finance office, said she was 

angry that McGinn and Smith were not 

taken into custody Wednesday after being 

convicted of multiple counts of fraud, conspiracy and tax evasion.

"It gives me satisfaction that they are convicted, but I'm unsatisfied that they are still out on 

bail," Check said.

DeLeonardis, meanwhile, said the experience has been a double-edged sword because 

McGinn was a longtime friend, someone the couple often socialized with, including outings at 

Saratoga Race Course and at cocktail parties.

"When you deal with somebody over 30 years ... you trust them," DeLeonardis said. "It's very 

emotional because of the personal side of it, because we were such good friends, but to lose 

everything you've worked for all your life has hurt us very bad."
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 
---------------------------------------------------------------------------------x 
SECURITIES AND EXCHANGE COMMISSION   : 

: 
Plaintiff, : 

: Case No. 1:10-CV-457 
vs.  : (GLS/CFH)) 

: 
McGINN, SMITH & CO., INC.,  : 
McGINN, SMITH ADVISORS, LLC  : 
McGINN, SMITH CAPITAL HOLDINGS CORP.,  : 
FIRST ADVISORY INCOME NOTES, LLC,  : 
FIRST EXCELSIOR INCOME NOTES, LLC,  : 
FIRST INDEPENDENT INCOME NOTES, LLC, : 
THIRD ALBANY INCOME NOTES, LLC,  : 
TIMOTHY M. McGINN, AND  : 
DAVID L. SMITH, GEOFFREY R. SMITH,  : 
Individually and as Trustee of the David L. and  : 
Lynn A. Smith Irrevocable Trust U/A 8/04/04,  : 
LAUREN T. SMITH, and NANCY McGINN,  : 

: 
Defendants,   : 

: 
LYNN A. SMITH and : 
NANCY McGINN,  : 

: 
Relief Defendants. and  : 

: 
GEOFFREY R. SMITH, Trustee of the  : 
David L. and Lynn A. Smith Irrevocable  : 
Trust U/A 8/04/04,  : 

: 
Intervenor. : 

---------------------------------------------------------------------------------x 

ORDER APPROVING SIXTH CLAIMS MOTION OF WILLIAM J. BROWN, 
AS RECEIVER, FOR AN ORDER (A) APPLYING PREFERENTIAL 

PAYMENT OFFSET TO LESLEY LEVY CLAIMS AND (B) EQUITABLY 
SUBORDINATING LESLEY LEVY CLAIMS

Upon the Sixth Motion of William J. Brown, as Receiver, for an Order (a) 

Applying the Preferential Payment Offset to Lesley Levy Claims and (b) Equitably 

Subordinating Lesley Levy Claims (“Motion”); and notice of the Motion having been given 

to the Securities and Exchange Commission and Levy, by first class mail, and all parties 

who have filed a Notice of Appearance in this action by ECF, and all creditors of the 

McGinn, Smith entities and other parties in interest via the Receiver’s website, which notice 
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is deemed good and sufficient notice; and the Court having deemed that sufficient cause 

exists; it is therefore 

ORDERED, that the Motion is approved, and it is further 

ORDERED, that the application of the Preferential Payment Offset to reduce 

the distributions to Levy is approved as set forth on Exhibit A to the Motion, and it is 

further   

ORDERED, that the remainder of the Levy Claims, after application of the 

Preferential Payment Offset, shall be equitably subordinated to the Investor B Claim, and 

the rights of the Receiver to object on any other basis to the claims of all investors or 

claimants, including Levy and Investor B, are expressly preserved. 

Dated:   ___________, 2019 

_____________________________________ 
HON. CHRISTIAN F. HUMMEL 

Doc #01-3664619.2 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 
---------------------------------------------------------------------------------x
SECURITIES AND EXCHANGE COMMISSION,  : 

: 
Plaintiff, : 

: Case No. 1:10-CV-457 
vs.  : (GLS/CFH) 

: 
: 

McGINN, SMITH & CO., INC.,  : 
McGINN, SMITH ADVISORS, LLC,  : 
McGINN, SMITH CAPITAL HOLDINGS CORP., : 
FIRST ADVISORY INCOME NOTES, LLC,  : 
FIRST EXCELSIOR INCOME NOTES, LLC,  : 
FIRST INDEPENDENT INCOME NOTES, LLC, : 
THIRD ALBANY INCOME NOTES, LLC,  : 
TIMOTHY M. McGINN, AND  : 
DAVID L. SMITH, GEOFFREY R. SMITH,  : 
Individually and as Trustee of the David L. and  : 
Lynn A. Smith Irrevocable Trust U/A 8/04/04,  : 
LAUREN T. SMITH, and NANCY McGINN,  : 

: 
Defendants,   : 

: 
LYNN A. SMITH and : 
NANCY McGINN,  : 

: 
Relief Defendants, :

- and - : 
: 

GEOFFREY R. SMITH, Trustee of the  : 
David L. and Lynn A. Smith Irrevocable  : 
Trust U/A 8/04/04,  : 

: 
Intervenor. : 

---------------------------------------------------------------------------------x 

DECLARATION OF WILLIAM J. BROWN, AS RECEIVER, IN SUPPORT OF 
SIXTH CLAIMS MOTION FOR AN ORDER (A) APPLYING PREFERENTIAL 

PAYMENT OFFSET TO LESLEY LEVY CLAIMS AND (B) EQUITABLY 
SUBORDINATING LESLEY LEVY CLAIMS 

William J. Brown, as Receiver, declares, under the penalty of perjury, pursuant to 28 

U.S.C. § 1746, as follows: 
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1. I am the Receiver of McGinn, Smith & Co. Inc., et al. (“MS & Co.”) 

appointed by the Court in this action pursuant to the Preliminary Injunction Order dated 

July 26, 2010 (Docket No. 96).   

2. I make this Declaration in support of the Receiver’s Sixth Claims 

Motion (“Motion”) for an Order (A) applying the Preferential Payment Offset to claims 

held by investor Lesley Levy (“Levy”), as set forth on Exhibit A to the Motion, and (B) 

equitably subordinating the Levy Claims to the Investor B Claim (each as defined herein).   

PROCEDURAL BACKGROUND 

3. MS & Co. was a broker-dealer registered with the Securities and 

Exchange Commission (“SEC”) with its headquarters in Albany, New York from 1981 to 

2009.  From 2003 through 2010, the broker-dealer was owned by David L. Smith (“Smith”), 

Timothy M. McGinn (“McGinn”), and Thomas E. Livingston.   

4. On April 20, 2010, the SEC filed a Complaint initiating the above-

captioned action (Docket No. 1).  Also, on April 20, 2010, this Court granted a Temporary 

Restraining Order (Docket No. 5), which, among other things, froze certain assets of the 

above-captioned Defendants and Relief Defendants, and appointed the Receiver as 

temporary receiver with respect to numerous entities controlled or owned by Defendants 

McGinn and Smith including those listed on Exhibit A to the Preliminary Injunction Order 

entered in this action (Docket No. 96) (collectively, the “MS Entities”).   

5. On July 26, 2010, following a hearing, the Court entered an order 

granting the SEC’s Motion for a Preliminary Injunction and appointing the Receiver as 

receiver, pending a final disposition of the action (“Preliminary Injunction Order”) (Docket 

No. 96).   
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6. On August 3, 2010, the SEC filed an Amended Complaint (Docket 

No. 100).  On June 8, 2011, the SEC filed a Second Amended Complaint (the “Complaint”) 

(Docket No. 334).  On February 17, 2015, the Court issued its Memorandum-Decision and 

Order (Docket No. 807) (“MDO”) granting the SEC’s motion for summary judgment.  The 

Court entered judgments in favor of the SEC in 2016 (Docket Nos. 835, 836, 837). 

7. Generally, McGinn and Smith “orchestrated an elaborate Ponzi 

scheme, which spanned over several years, involved dozens of debt offerings, and 

bamboozled hundreds of investors out of millions of dollars.”  MDO at 7.  McGinn and 

Smith raised over $136 million between 2003 and 2010 in over twenty unregistered debt 

offerings, including the Four Funds -- FAIN, FEIN, FIIN, and TAIN -- and various Trust 

Offerings, by representing that investor money would be “invested,” when instead it was 

“funneled” into various entities owned or controlled by McGinn and Smith.  That money 

was then used to fund unauthorized investments and unsecured loans, make interest 

payments to investors in other entities and offerings, support McGinn’s and Smith’s 

“lifestyles,” and cover the payroll at MS & Co.  MDO at 7. 

REDUCTION AND ELIMINATION OF PAYMENTS TO MS & CO. INVESTORS 

8. Investors were made aware of problems with their MS & Co. 

investments in January 2008, when Smith sent a letter to investors in the Four Funds 

notifying investors that interest payments on the junior tranches of Notes were being 

reduced to from 10.25% to 5%.  See Exhibit A, attached here; see also MDO at 12. By April 

2008, interest payments on the junior tranches of Notes were eliminated entirely. See Exhibit 

B, attached here; see also MDO at 12.  In October 2008, David Smith sent a letter to all Note 

holders in the Four Funds outlining a restructuring plan which extended the maturity dates 
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of the Notes, reduced interest payments for all tranches, and forfeited all future fees due to 

MS & Co. See Exhibit C, attached here; see also MDO at 12-13.  The issues were not limited 

to the Four Funds and interest and other payments owed to investors on account of 

investments in TDM Cable Trust 06, one of the Trust Offerings sold by MS & Co., had 

ceased by November 2009.  On December 18, 2009, FINRA informed Smith that MS & Co. 

was in violation of FINRA’s net capital rule and that MS & Co. was required to “cease 

conducting a securities business.”  MS & Co. ceased operations in December 2009.  SEC 

Statement of Material Facts at 1 (Docket No. 711).  On April 4, 2010, FINRA suspended 

MS & Co.’s membership.  Id.

PREFERENTIAL PAYMENT TO LEVY 

9. I have recovered evidence in the books and records of MS & Co. 

showing that on January 27, 2010, funds in the amount of $90,000 were wired into an 

account at M&T Bank in the name of TDM Cable Funding LLC Trust 06 (“Account”) by 

an MS & Co. investor (“Investor B”) with the intent of purchasing $100,000 worth of TDM 

Cable Trust 06 certificates.  A redacted copy of the January 2010 statement for the Account 

(“Account Statement”) is attached here as Exhibit D.  A redacted copy of Investor B’s 

direction to purchase TDM Cable Trust 06 certificates with the $90,000 is attached here as 

Exhibit E.   

10. The transaction was conducted by broker-dealer, Phillip Rabinovich 

(“Rabinovich”).  In the administrative proceeding commenced by the SEC against 

Rabinovich and other brokers, Levy submitted an Affidavit in support of Rabinovich 

(“Affidavit”), attached here as Exhibit F.  Levy’s Affidavit stated that she had known 

Rabinovich for over 25 years and had been a client of Rabinovich for approximately 15 
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years.  Affidavit ¶ 2.  In the Affidavit, Levy stated that “[b]ased on our relationship and the 

25 years I have known him, I find the very notion that he should be held responsible for the 

loss I suffered absolutely absurd.”  Id. ¶ 5.  Levy went on to attest that, “[i]n my estimation, 

Mr. Rabinovich continues to retain a stellar reputation among his clients . . . .”  Id. ¶ 6. 

11. Because FINRA had required MS & Co. to cease conducting a 

securities business in December 2009, Rabinovich made the trade through another 

brokerage firm, Dinosaur Securities LLC.  Although Investor B’s wire payment was 

deposited into the Account, there was no investment in TDM Cable Trust 06 recorded in 

Investor B’s name in the books and records of MS & Co.  Notwithstanding that an 

investment was not recorded on MS & Co.’s books and records in Investor B’s name, I 

intend to grant Investor B a claim in the amount of $90,000 to account for Investor B’s 

transfer of funds into the Account (“Investor B Claim”). 

12. The Account Statement further shows that, on January 28, 2010, the 

$90,000 wired into the Account by Investor B was wired out of the Account to National 

Financial Services (“NFS”).  I have recovered a wire transfer confirmation showing that the 

funds were wired from the Account to NFS for the benefit of Levy (“Preferential Payment”) 

as a redemption of Levy’s investment in TDM Cable Trust 06 9.25% 48 Months Contract 

Certificates in the principal amount of $100,000.  See Exhibit G, attached here.  Although 

MS & Co. was not supposed to be operating as a securities business as of December 18, 

2009, the Preferential Payment was authorized by either McGinn or Smith. 

13. All of Levy’s claims (collectively, “Levy Claims”) were, in the 

Receiver’s original claims reconciliation process, adjusted for pre-Receivership distributions 

of principal and interest like all other investor claims, as shown on the Receiver’s Claims 
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Website (defined below).  It was only thereafter when Investor B asserted their $90,000 

TDM Cable Trust 06 9.25% claim that I and my staff discovered the preferred Levy 

redemption.  As a result, the Levy Claims have not been adjusted to account for the 

Preferential Payment.  In connection with the distribution process, as described in greater 

detail in paragraph 22 below, Levy completed and signed the Questionnaire (as defined 

below) asserting her right to recover on a claim for which she had already been paid.  A 

redacted copy of Levy’s completed and executed Questionnaire is attached here as Exhibit 

H.  Levy failed to report her receipt of the Preferential Payment on her Questionnaire.  See 

Exhibit H, at 2. 

CLAIMS PROCEDURE

14. On March 9, 2012, in my capacity as Receiver, I filed a Motion 

(“Claims Procedure Motion”) (Docket No. 466) for entry of an Order approving, among 

other things, the Receiver’s proposed procedure for the administration of claims against the 

MS Entities.    

15. On March 27, 2012, the Court entered an Order granting the Claims 

Procedure Motion (Docket No. 475), which was subsequently amended by an Order dated 

April 17, 2012 (“Claims Procedure Order”) (Docket No. 481).  Each investor and known 

creditor of the MS Entities was mailed on May 1, 2012 an Access Notice describing the 

claims process and enclosing (i) Notice of the Claims Bar Date and Claims Procedure and 

(ii) a Claim Form.  A confidential password providing access to the Receiver’s Claims 

Website at www.mcginnsmithreceiver.com (“Claims Website”) was also provided.  If an 

investor or creditor agreed with the description and amount of their claim(s) as listed on the 

Claims Website and the claim(s) were not listed as disputed, contingent or unliquidated, the 
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investor or creditor did not need to take any further action.  All other investors and creditors 

needed to timely file a paper claim before the bar date of June 19, 2012, as further described 

in detail on the Claim’s Website.   

16. The Claims Procedure Order established June 19, 2012 (“Bar Date”) 

as deadline for creditors and investors to file claims against the MS Entities.   

17. In accordance with the Claims Procedure Order, nearly six hundred 

creditors and investors timely filed paper claims prior to the Bar Date.  In addition, more 

than 3,127 claims of investors and creditors were included on the schedules posted by the 

Receiver on the Claims Website in accordance with the Claims Procedure Order.   

18. The Receiver conducted an initial review of the paper claims timely 

filed by creditors and investors in accordance with the Claims Procedure Order and 

determined it was necessary to establish a reserve as to investor claims totaling 

approximately $23,617,190 since those claims have been listed by the Receiver as disputed, 

contingent or unliquidated.    

PLAN OF DISTRIBUTION PROCESS

19. On December 30, 2015, the Receiver filed a Motion (Docket No. 847) 

(“Plan Distribution Motion”) to seek approval of (i) a plan of distribution of assets of the 

MS Entities to investors (“Plan of Distribution”); and (ii) interim distributions to investors 

with allowed claims scheduled or timely filed in accordance with the Claim Procedure 

Order. 

20. On October 31, 2016, the Court entered a Memorandum-Decision and 

Order (Docket No. 904) (“Plan Distribution Order”) granting the Plan Distribution Motion, 
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overruling objections, approving the Plan of Distribution, and allowing the Receiver to 

make interim distributions as set forth in the Plan Distribution Motion. 

21. Among other things, the Plan of Distribution provides for a reserve for 

disputed claims to allow the Receiver to make initial distributions, but to also provide for 

funds to be reserved until any objections to disputed claims can be heard and decided by 

final order of the Court.  As of April 15, 2019, $6,578,150 has been distributed to investors 

with allowed claims as a First Distribution.  I estimate that investors will receive, at most, a 

recovery ranging from 13.5% to 21.7%, depending upon the outcome of certain claim 

objections.  See Third Written Status Report of the Receiver (Docket No. 925). 

22. In accordance with the Plan of Distribution, in February 2017, I 

distributed questionnaires to all of the investors (“Questionnaires”), which, among other 

things, required investors to report under penalty of perjury whether they received, or were 

pursuing a recovery from, any other source related to MS & Co.  The Questionnaires also 

included a description of the investors’ investment and the amount of their claim pursuant 

to the books and records of MS & Co.  Although Levy’s claim amount as set forth on the 

Questionnaire did not reflect the receipt of the Preferential Payment, Levy certified under 

penalty of perjury that she did not receive any payment related to her TDM Cable Trust 06 

investment; see also Exhibit H. 

23. The Plan of Distribution provides that all investor claims would be 

calculated by using the “Net Investment” methodology, i.e., the claim amount is equal to 

the amount of the initial investment made less any distributions received prior to the 

appointment of the Receiver, including any distributions of principal or interest.  Plan of 

Distribution, Art. IV.  The Plan of Distribution further provides for a collateral recovery 
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offset (“Collateral Recovery Offset”), where distributions made on account of investor 

claims will be reduced on a dollar-for-dollar basis to the extent the investor has received a 

recovery from a source other than the Receivership in connection with their claimed loss.  

Id. Art. II.

CLAIMS MOTIONS 

24. On September 21, 2017, in my capacity as Receiver, I filed a Motion 

(Docket No. 937) (“First Claims Motion”) to seek disallowance of certain filed paper claims 

that were duplicative of the corresponding claims granted by the Receiver.  On November 9, 

2017, I filed a Statement (Docket No. 957) in furtherance of the First Claims Motion, 

adjourning the First Claims Motion with respect to those duplicative investor paper claims 

filed by investors whose Receiver-granted claims have been disputed by the Receiver.  On 

December 28, 2017, the Court entered an Order granting the First Claims Motion and 

disallowing the duplicative paper claims other than with respect to those filed by investors 

with disputed claims (Docket No. 966). 

25. On February 15, 2018, in my capacity as Receiver, I filed a Motion 

(Docket No. 974) (“Second Claims Motion”) to seek disallowance of certain filed paper 

claims for which there is no basis for payment in the books and records of MS & Co.  On 

April 13, 2018, the Court entered an Order granting the Second Claims Motion and 

disallowing the paper claims.  

26. On March 19, 2018, in my capacity as Receiver, I filed a Motion 

(Docket No. 984) (“Third Claims Motion") to seek disallowance of certain claims of former 

MS & Co. brokers.  On May 4, 2018, I filed a Reply (Docket No. 1002) to the Response of 

Frank Chiappone (Docket No. 995) to the Third Claims Motion.  On March 6, 2019, the 
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Court entered an Order granting the Third Claims Motion and disallowing the brokers’ 

claims.

27. On July 6, 2018, in my capacity as Receiver, I filed a Motion (Docket 

No. 1009) (“Fourth Claims Motion”) to seek disallowance of paper claims filed by certain 

preferred investors and to apply a preferential payment offset to the distributions to be made 

to the preferred investors.  On August 27, 2018, I filed a Reply (Docket No. 1020) (“Reply”) 

to the Opposition filed by certain preferred investors (Docket No. 1019) to the Fourth 

Claims Motion.  

28. On October 16, 2018, in my capacity as Receiver, I filed a Motion 

(Docket No. 1025) (“Fifth Claims Motion”) to seek to apply a preferential payment offset to 

the distributions to be made to preferred investors One City Center Associates and Burton 

Fisher.  

29. On March 6, 2019, the Court entered an Order granting the Fourth 

Claims Motion and the Fifth Claims Motion, disallowing the preferred investors’ paper 

claims and applying the preferential payment offset (Docket No. 1042) (“Preferential Offset 

Order”).

NOTICE 

30. In connection with service of the Motion and all accompanying 

papers, including this Declaration, I will cause to be mailed to Levy a copy of the Motion 

and related pleadings.   

Dated:  April 25, 2019 

_/s/ William J. Brown________________ 
William J. Brown 

Doc #01-3664540.3 
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SECURITIES AND EXCHANGE COMMISSION

ADMINISTRATIVE PROCEEDING
File No. 3-15514

In the Matter of

DONALD J. ANTIIONY. .IR..
FRANK II. CHIAPPONE.
RICHARD D. FELDMANN. AFFIDAVIT OF LESLEY I,EVY
WILLIAM P, GAMELLO.
ANDREW G. GUT.ZETTI.
WILI,IAM IT. I-EX.
-fHOMAS 

E. I-IVINGSTON.
BRIAN T. MAYER.
PHILIP S. RABINOVICH. and
RYAN C. ROGERS.

Responderrts.

STATE OF CALIFORNIA )
:SS

COLINI'Y OF SAN DIEGO )

t.lrSLlrY LITVY. bcing duly sworn. dcposcs and says:

l. I am a client of Mr. Philip Rabinovich and have been a client fbr

approximately 15 years and have known him for over 25 years.

2. Ovcr the nlanv years thal I have bcen a client of Mr. Rabinovich.

(and this precedes liis relationship with McGinn Smith). I have never had any doubt that

understanding my flnancial goals and comfort level and tolerance for investment risk was

his primary objective. Not once did Mr. Rabinovich ever "strong-arm" nte or "urge', me

to purchase any investment.

3. When Mr. Rabinovich presented a private placement to me,

including McGinn Smith securities. his primary goal was to explain the nature of the

risks. offering documents were mailed to me for review. Upon my receipt, Mr.

 
RMR EXHIBIT 

 607 
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Rabinovich would call to further review. ensuring my overall understanding of risks. I

was an accredited investor and completed and submined the subscription documents as

such.

4. I do not believe Mr. Rabinovich made any material

misrepresentation or omission about any McGinn Smith security in which I invested. I

further do not believe Mr. Rabinovich had anything at all to do with the losses that I

incurred in any McGinn Smith securitv.

5. Based on our relationship and the 25 years I have known him. I

flnd the vcry notion that he should be held responsible fbr any loss I suff-ercd absolutely

absurd. The true culprits and thieves. Messrs. McGinn & Smith. havc already been found

guilty earlier this ycar of innumerable counts of fiaud and secret misappropriation of

funds!

6- There w'as absolutely nothing that Mr. Rabinovich said or did pot

sav relating to the McGinn Smith securitics u'hich could have prevented rny losses.

7. In rnt cstintation. Mr. Rabinovich continues to retain a stellar

reputation among his clients. even with the stigrna of his association to tl-re two criminals

McGinn and Smith.
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8. I invested well over $500.000 in principal amount of McGinn

Smith securities (specifically" in the First Excelsior Income Notes. Third Albany Income

Notes, First Advisory Income Notes and TDM Cable Trust 06 private placement

transactions) during 2004.2005 and 2006.

Notary'Public

OFFICIAL SEAL

XnES[n.YAC]FlEu&rl ;
"tB[ilY'^!5:fA,;]gBil^4

SAN DIEGO COUTrV
MY COMM. EXP. FEB. 16,2017

Lesley Levy
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 
---------------------------------------------------------------------------------x
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LAUREN T. SMITH, and NANCY McGINN,  : 

: 
Defendants,   : 

: 
LYNN A. SMITH and : 
NANCY McGINN,  : 

: 
Relief Defendants. and  : 

: 
GEOFFREY R. SMITH, Trustee of the  : 
David L. and Lynn A. Smith Irrevocable  : 
Trust U/A 8/04/04,  : 

: 
Intervenor. : 

---------------------------------------------------------------------------------x 

MEMORANDUM OF LAW IN SUPPORT OF SIXTH CLAIMS 
MOTION OF WILLIAM J. BROWN, AS RECEIVER, FOR AN ORDER  

(A) APPLYING PREFERENTIAL PAYMENT OFFSET TO LESLEY LEVY 
CLAIMS AND (B) EQUITABLY SUBORDINATING LESLEY LEVY CLAIMS 
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William J. Brown, as Receiver (“Receiver”) of McGinn, Smith & Co., Inc., et 

al. (“MS & Co.”), respectfully submits this Memorandum of Law in support of his Sixth 

Claims Motion (“Motion”) for an Order (A) applying the Preferential Payment Offset to 

claims held by investor Lesley Levy1 (“Levy”), as set forth on Exhibit A to the Motion, and 

(B) equitably subordinating the Levy Claims to the Investor B Claim (each as defined 

herein). 

PRELIMINARY STATEMENT 

From 2003 to 2010, David L. Smith and Timothy M. McGinn orchestrated 

an elaborate Ponzi scheme through which more than 900 investors were defrauded.  In late 

2009, FINRA ordered MS & Co. to cease conducting operations as a securities business.  

MS & Co. ceased operations in December 2009.   

By that time, investors in TDM Cable Trust 06 ceased receiving any payments 

on account of their investments.  Nevertheless, the Receiver’s due diligence has revealed 

that a certain preferred investor, Levy, received a material redemption of her TDM Cable 

Trust 06 investment in January 2010.  For no legitimate reason, Levy was elevated to a 

“preferred” status and was provided with a payment of ninety percent of her principal 

investment while other similarly situated investors received nothing.  Further, Levy acted 

inequitably by accepting this material payment at a time when it was generally known that 

other investors were not receiving any payments and MS & Co. was not permitted to 

operate, resulting in harm to other investors.  Thereafter, Levy returned an Investor 

Questionnaire to the Receiver signed under penalty of perjury pursuant to 28 U.S.C. § 1746 

1 Lesley Levy voluntarily disclosed herself to the public as a McGinn Smith investor as evidenced by her letters 
to the Court filed at Docket Nos. 942 and 946 as well as Albany Times Union articles quoting her on 
September 19, 2011 and February 7, 2013 (copies of which are attached to the Motion as Exhibit B).  
Consequently, her name is not redacted in the Motion. 
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claiming payment on this same instrument for which she had already been paid.  Levy has a 

background in securities, as indicated in the Albany Times Union September 19, 2011 news 

article, where Levy is described as having worked as a Wall Street advisor.  It would be 

inequitable to permit Levy to retain those funds.  Accordingly, the Receiver seeks to reduce 

the distributions on account of all of Levy’s other investments by the amount of the 

Preferential Payment received on a dollar-for-dollar basis and equitably subordinate the 

balance of Levy’s claims due to Levy’s inequitable conduct.   

STATEMENT OF FACTS 

MS & Co. was a broker-dealer registered with the Securities and Exchange 

Commission (“SEC”) with its headquarters in Albany, New York from 1981 to 2009.  From 

2003 through 2010, the broker-dealer was owned by David L. Smith (“Smith”), Timothy M. 

McGinn (“McGinn”), and Thomas E. Livingston.  Brown Dec’l. ¶ 3.2

On April 20, 2010, the SEC filed a Complaint initiating the above-captioned 

action (Docket No. 1).  Also, on April 20, 2010, this Court granted a Temporary 

Restraining Order (Docket No. 5), which, among other things, froze certain assets of the 

above-captioned Defendants and Relief Defendants, and appointed the Receiver as 

temporary receiver with respect to numerous entities controlled or owned by Defendants 

McGinn and Smith, including those listed on Exhibit A to the Preliminary Injunction Order 

entered in this action (Docket No. 96) (collectively, the “MS Entities”).  Brown Dec’l. ¶4.  

On July 26, 2010, following a hearing, the Court entered an order granting 

the SEC’s Motion for a Preliminary Injunction and appointing the Receiver as receiver, 

pending a final disposition of the action (“Preliminary Injunction Order”) (Docket No. 96).   

2 “Brown Dec’l. ¶ __” refers to the Declaration of William J. Brown dated April 25, 2019 filed in support of the 
Motion. 
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On August 3, 2010, the SEC filed an Amended Complaint (Docket No. 100).   

On June 8, 2011, the SEC filed a Second Amended Complaint (the 

“Complaint”) (Docket No. 334).  On February 17, 2015, the Court issued its Memorandum-

Decision and Order (Docket No. 807) (“MDO”) granting the SEC’s motion for summary 

judgment.  The Court entered judgments in favor of the SEC in 2016 (Docket Nos. 835, 

836, 837).   

Generally, McGinn and Smith “orchestrated an elaborate Ponzi scheme, 

which spanned over several years, involved dozens of debt offerings, and bamboozled 

hundreds of investors out of millions of dollars.”  MDO at 7.  McGinn and Smith raised 

over $136 million between 2003 and 2010 in over twenty unregistered debt offerings, 

including the Four Funds -- FAIN, FEIN, FIIN, and TAIN -- and various Trust Offerings, 

by representing that investor money would be “invested,” when instead it was “funneled” 

into various entities owned or controlled by McGinn and Smith.  That money was then 

used to fund unauthorized investments and unsecured loans, make interest payments to 

investors in other entities and offerings, support McGinn’s and Smith’s “lifestyles,” and 

cover the payroll at MS & Co.  MDO at 7. 

A. Reduction and Elimination of Payments to MS & Co. Investors 

Investors were made aware of problems with their MS & Co. investments in 

January 2008, when Smith sent a letter to investors in the Four Funds notifying investors 

that interest payments on the junior tranches of Notes were being reduced to from 10.25% 

to 5%.  See Exhibit A to Brown Dec’l; see also MDO at 12. By April 2008, interest payments 

on the junior tranches of Notes were eliminated entirely. See Exhibit B to Brown Dec’l; see 

also MDO at 12.  In October 2008, David Smith sent a letter to all Note holders in the Four 
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Funds outlining a restructuring plan which extended the maturity dates of the Notes, 

reduced interest payments for all tranches, and forfeited all future fees due to MS & Co. See 

Exhibit C to Brown Dec’l; see also MDO at 12-13.  The issues were not limited to the Four 

Funds and interest and other payments owed to investors on account of investments in 

TDM Cable Trust 06, one of the Trust Offerings sold by MS & Co., had ceased by 

November 2009.  Brown Dec’l. ¶ 8.  On December 18, 2009, FINRA informed Smith that 

MS & Co. was in violation of FINRA’s net capital rule and that MS & Co. was required to 

“cease conducting a securities business.”  MS & Co. ceased operations in December 2009.  

SEC Statement of Material Facts at 1 (Docket No. 711).  On April 4, 2010, FINRA 

suspended MS & Co.’s membership.  Id.

B. Preferential Payment to Levy 

The Receiver has recovered evidence in the books and records of MS & Co. 

showing that on January 27, 2010, funds in the amount of $90,000 were wired into an 

account at M&T Bank in the name of TDM Cable Funding LLC Trust 06 (“Account”) by 

an MS & Co. investor (“Investor B”) with the intent of purchasing $100,000 worth of TDM 

Cable Trust 06 certificates.  Brown Dec’l. ¶ 9.  A redacted copy of the January 2010 

statement for the Account (“Account Statement”) is attached to the Brown Dec’l. as Exhibit 

D.  A redacted copy of Investor B’s direction to purchase TDM Cable Trust 06 certificates 

with the $90,000 is attached to the Brown Dec’l. as Exhibit E.   
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The transaction was conducted by broker-dealer, Phillip Rabinovich 

(“Rabinovich”).3  Brown Dec’l. ¶ 10.  In the administrative proceeding commenced by the 

SEC against Rabinovich and other brokers, Levy submitted an Affidavit in support of 

Rabinovich (“Affidavit”), attached to the Brown Dec’l. as Exhibit F.  Levy’s Affidavit stated 

that she had known Rabinovich for over 25 years and had been a client of Rabinovich for 

approximately 15 years.  Affidavit ¶ 2.  In the Affidavit, Levy stated that “[b]ased on our 

relationship and the 25 years I have known him, I find the very notion that he should be 

held responsible for the loss I suffered absolutely absurd.”  Id. ¶ 5.  Levy went on to attest 

that, “[i]n my estimation, Mr. Rabinovich continues to retain a stellar reputation among his 

clients . . . .”  Id. ¶ 6.   

Because FINRA had required MS & Co. to cease conducting a securities 

business in December 2009, Rabinovich made the trade through another brokerage firm, 

Dinosaur Securities LLC.  Brown Dec’l. ¶ 11.  Although Investor B’s wire payment was 

deposited into the Account, there was no investment in TDM Cable Trust 06 recorded in 

Investor B’s name in the books and records of MS & Co.  Id.  Notwithstanding that an 

investment was not recorded on MS & Co.’s books and records in Investor B’s name, the 

Receiver intends to grant Investor B a claim in the amount of $90,000 to account for 

Investor B’s transfer of funds into the Account (“Investor B Claim”). 

The Account Statement further shows that, on January 28, 2010, the $90,000 

wired into the Account by Investor B was wired out of the Account to National Financial 

Services (“NFS”).  Brown Dec’l. ¶ 12.  The Receiver has recovered a wire transfer 

3 On December 21, 2018, the SEC entered an Order Making Findings and Imposing Remedial Sanctions, 
finding that Rabinovich, among other broker-dealers, violated section 17(a)(2) and (a)(3) of the Securities Act 
of 1933 by selling MS & Co. investments.  On March 6, 2019, the Court entered a Summary Order disallowing 
Rabinovich’s claims, along with those of certain other brokers, based on Rabinovich’s misconduct in 
negligently selling MS & Co. investments.  See Summary Order (Docket No. 1043). 
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confirmation showing that the funds were wired from the Account to NFS for the benefit of 

Levy (“Preferential Payment”) as a redemption of Levy’s investment in TDM Cable Trust 

06 9.25% 48 Months Contract Certificates in the principal amount of $100,000.  See Exhibit 

G to Brown Dec’l.  Although MS & Co. was not supposed to be operating as a securities 

business as of December 18, 2009, the Preferential Payment was authorized by either 

McGinn or Smith.  Id.

All of Levy’s claims (collectively, “Levy Claims”) were, in the Receiver’s 

original claims reconciliation process, adjusted for pre-Receivership distributions of 

principal and interest like all other investor claims, as shown on the Receiver’s Claims 

Website (defined below).  It was only thereafter when Investor B asserted their $90,000 

TDM Cable Trust 06 9.25% claim that the Receiver and his staff discovered the preferred 

Levy redemption.  As a result, the Levy Claims have not been adjusted to account for the 

Preferential Payment.  Brown Dec’l. ¶ 13.  In connection with the distribution process, as 

described in greater detail in paragraph D below, Levy completed and signed the 

Questionnaire (as defined below) asserting her right to recover on a claim for which she had 

already been paid.  A redacted copy of Levy’s completed and executed Questionnaire is 

attached to the Brown Dec’l. as Exhibit H.  Levy failed to report her receipt of the 

Preferential Payment on her Questionnaire.  See Exhibit H to Brown Dec’l, at 2. 

C. Claims Procedure 

On March 9, 2012, the Receiver filed a Motion (“Claims Procedure Motion”) 

(Docket No. 466) for entry of an Order approving, among other things, the Receiver’s 

proposed procedure for the administration of claims against the MS Entities.   
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On March 27, 2012, the Court entered an Order granting the Claims 

Procedure Motion (Docket No. 475), which was subsequently amended by an Order dated 

April 17, 2012 (“Claims Procedure Order”) (Docket No. 481).  Each investor and known 

creditor of the MS Entities was mailed on May 1, 2012 an Access Notice describing the 

claims process and enclosing (i) Notice of the Claims Bar Date and Claims Procedure and 

(ii) a Claim Form.  Brown Dec’l. ¶15.  A confidential password providing access to the 

Receiver’s Claims Website at www.mcginnsmithreceiver.com (“Claims Website”) was also 

provided.  Id.  If an investor or creditor agreed with the description and amount of their 

claim(s) as listed on the Claims Website and the claim(s) were not listed as disputed, 

contingent or unliquidated, the investor or creditor did not need to take any further action.  

Id.  All other investors and creditors needed to timely file a paper claim before the bar date 

of June 19, 2012, as further described in detail on the Claim’s Website.  Id.  

The Claims Procedure Order established June 19, 2012 (“Bar Date”) as 

deadline for creditors and investors to file claims against the MS Entities.  Brown Dec’l. ¶16. 

In accordance with the Claims Procedure Order, nearly six hundred creditors 

and investors timely filed paper claims prior to the Bar Date.  Brown Dec’l. ¶17.  In 

addition, more than 3,127 claims of investors and creditors were included on the schedules 

posted by the Receiver on the Claims Website in accordance with the Claims Procedure 

Order.  Id.  

The Receiver conducted an initial review of the paper claims timely filed by 

creditors and investors in accordance with the Claims Procedure Order and determined it 

was necessary to establish a reserve as to investor claims totaling approximately $23,617,190 
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since those claims have been listed by the Receiver as disputed, contingent or unliquidated.   

Brown Dec’l. ¶18. 

D. Plan of Distribution Process 

On December 30, 2015, the Receiver filed a Motion (Docket No. 847) (“Plan 

Distribution Motion”) to seek approval of (i) a plan of distribution of assets of the MS 

Entities to investors (“Plan of Distribution”); and (ii) interim distributions to investors with 

allowed claims scheduled or timely filed in accordance with the Claim Procedure Order. 

On October 31, 2016, the Court entered a Memorandum-Decision and Order (Docket No. 

904) (“Plan Distribution Order”) granting the Plan Distribution Motion, overruling 

objections, approving the Plan of Distribution, and allowing the Receiver to make interim 

distributions as set forth in the Plan Distribution Motion. 

Among other things, the Plan of Distribution provides for a reserve for 

disputed claims to allow the Receiver to make initial distributions, but to also provide for 

funds to be reserved until any objections to disputed claims can be heard and decided by 

final order of the Court.  As of April 15, 2019, $6,578,150 has been distributed to investors 

with allowed claims as a First Distribution.  Brown Dec’l. ¶21.  The Receiver estimates that 

investors will receive, at most, a recovery ranging from 13.5% to 21.7%, depending upon the 

outcome of certain claim objections.  See Third Written Status Report of the Receiver 

(Docket No. 925). 

In accordance with the Plan of Distribution, in February 2017, the Receiver 

distributed questionnaires to all of the investors (“Questionnaires”), which, among other 

things, required investors to report under penalty of perjury whether they received, or were 

pursuing a recovery from, any other source related to MS & Co.  Brown Dec’l. ¶22.  The 
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Questionnaires also included a description of the investors’ investment and the amount of 

their claim pursuant to the books and records of MS & Co.  Id.  Although Levy’s claim 

amount as set forth on the Questionnaire did not reflect the receipt of the Preferential 

Payment, Levy certified under penalty of perjury that she did not receive any payment 

related to her TDM Cable Trust 06 investment.  Id.; see also Exhibit H to Brown Dec’l. 

The Plan of Distribution provides that all investor claims would be calculated 

by using the “Net Investment” methodology, i.e., the claim amount is equal to the amount 

of the initial investment made less any distributions received prior to the appointment of the 

Receiver, including any distributions of principal or interest.  Plan of Distribution, Art. IV.  

The Plan of Distribution further provides for a collateral recovery offset (“Collateral 

Recovery Offset”), where distributions made on account of investor claims will be reduced 

on a dollar-for-dollar basis to the extent the investor has received a recovery from a source 

other than the Receivership in connection with their claimed loss.  Id. Art. II. 

E. Claims Motions 

On September 21, 2017, the Receiver filed a Motion (Docket No. 937) (“First 

Claims Motion”) to seek disallowance of certain filed paper claims that were duplicative of 

the corresponding claims granted by the Receiver.  On November 9, 2017, the Receiver filed 

a Statement (Docket No. 957) in furtherance of the First Claims Motion, adjourning the 

First Claims Motion with respect to those duplicative investor paper claims filed by 

investors whose Receiver-granted claims have been disputed by the Receiver.  On December 

28, 2017, the Court entered an Order granting the First Claims Motion and disallowing the 

duplicative paper claims other than with respect to those filed by investors with disputed 

claims (Docket No. 966). 
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On February 15, 2018, the Receiver filed a Motion (Docket No. 974) 

(“Second Claims Motion”) to seek disallowance of certain filed paper claims for which there 

is no basis for payment in the books and records of MS & Co.  On April 13, 2018, the Court 

entered an Order granting the Second Claims Motion and disallowing the paper claims.  

On March 19, 2018, the Receiver filed a Motion (Docket No. 984) (“Third 

Claims Motion") to seek disallowance of certain claims of former MS & Co. brokers.  On 

May 4, 2018, the Receiver filed a Reply (Docket No. 1002) to the Response of Frank 

Chiappone (Docket No. 995) to the Third Claims Motion.  On March 6, 2019, the Court 

entered an Order granting the Third Claims Motion and disallowing the brokers’ claims. 

On July 6, 2018, the Receiver filed a Motion (Docket No. 1009) (“Fourth 

Claims Motion”) to seek disallowance of paper claims filed by certain preferred investors  

and to apply a preferential payment offset to the distributions to be made to the preferred 

investors.  On August 27, 2018, the Receiver filed a Reply (Docket No. 1020) (“Reply”) to 

the Opposition filed by certain preferred investors (Docket No. 1019) to the Fourth Claims 

Motion.   

On October 16, 2018, the Receiver filed a Motion (Docket No. 1025) (“Fifth 

Claims Motion”) to seek to apply a preferential payment offset to the distributions to be 

made to preferred investors One City Center Associates and Burton Fisher.   

On March 6, 2019, the Court entered an Order granting the Fourth Claims 

Motion and the Fifth Claims Motion, disallowing the preferred investors’ paper claims and 

applying the preferential payment offset (Docket No. 1042) (“Preferential Offset Order”). 
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ARGUMENT 

A. Rising Tide Accounting Methodology Should be Applied to 
Promote Equality Among Investors 

The district court has broad power and discretion to determine relief in an 

equity receivership.  See S.E.C. v. Elliott, 953 F.2d 1560, 1566 (11th Cir. 1992); S.E.C. v. Basic 

Energy & Affiliated Res., Inc., 273 F.3d 657, 668 (6th Cir. 2001).  “In equity receiverships 

resulting from SEC enforcement actions, district courts have very broad powers and wide 

discretion to fashion remedies and determine to whom and how the assets of the 

Receivership Estate will be distributed.”  S.E.C. v. Detroit Mem’l Partners, LLC, No. 1:13-cv-

1817-WSD, 2016 WL 6595942 at *5 (N.D. Ga. Nov. 8, 2016) (internal quotation omitted).  

A receiver’s choice among allocation schemes in the course of administering a receivership 

is within the discretion of the district court to approve or disapprove.  S.E.C. v. Huber, 702 

F.3d 903, 908 (7th Cir. 2012).     

The Rising Tide method is a common methodology used for determining the 

distribution of assets in a Receivership.  In the Preferential Offset Order, the Court approved 

the application of an offset calculated using the Rising Tide methodology to reduce the 

distributions made by the Receiver to certain investors who received preferential interest 

payments and supplemental payments in the Preferential Offset Order.  See Preferential 

Offset Order at 6-7.  The Court has also approved the use of the Rising Tide methodology in 

the calculation of the Collateral Recovery Offset.  See Plan Distribution Order at 12-13.   

The Rising Tide method subtracts pre-receivership payments received by an 

investor from the investor’s pro rata distribution, reducing that investor’s pro rata 

distribution on a dollar-for-dollar basis.  U.S. Commodity Futures Trading Comm’n v. Lake 

Shore Asset Mgmt. Ltd., No. 07 C 3598, 2010 WL 960362 at *7 (N.D. Ill. Mar. 15, 2010).  
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The Rising Tide methodology “brings the recovery of claimants who received no payments 

during the course of the Ponzi Scheme equal to those claimants who did receive payments 

during the course of the Ponzi Scheme.”  In re Receiver, No. 3:10-3141-MBS, 2011 WL 

2601849 at *2 (D.S.C. July 1, 2011).  Otherwise, a straight pro rata distribution of funds, 

irrespective of pre-receivership payments, “would be inequitable because it would unfairly 

elevate investors who received those pre-receivership payments.”  Lake Shore, No. 07 C 

3598, 2010 WL 960362 at *9.   

Courts have not approved the use of the Rising Tide methodology where a 

significant amount of investors would not recover any distribution as a result of applying 

that methodology.  S.E.C. v. Huber, 702 F.3d 903, 907 (7th Cir. 2012) (approving Rising Tide 

where only 18% of investors would receive no recovery); U.S. Commodity Futures Trading 

Comm’n v. Barki, LLC, No. 3:09 CV 106-MU, 2009 WL 3839389 (W.D.N.C. Nov. 12, 2009) 

(refusing to approve Rising Tide where 55% of investors would receive no recovery); see also 

S.E.C. v. Byers, 637 F. Supp. 2d 166, 182 (S.D.N.Y. 2009) (approving the Net Investment 

methodology after receiver did not recommend using Rising Tide because 45% of investors 

would not receive a recovery).  In this Receivership, the Receiver is making distributions to 

all investors with allowed claims.  See Third Written Status Report of the Receiver, at 6 

(Docket No. 925). 

B. Levy’s Distributions Should be Adjusted Using the Rising Tide 
Methodology 

Distributions made on account of all of the Levy Claims should be adjusted to 

account for Levy’s receipt of the Preferential Payment using the Rising Tide methodology 

(“Preferential Payment Offset”).  In January 2010, after investors had stopped receiving 

payments from MS & Co. on account of their investments, Levy received a significant 
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$90,000 payment on her principal investment in TDM Cable Trust 06.  Levy was, thus, 

elevated to a preferred position by MS & Co. over the other similarly situated investors.   

Although the Preferential Payment was received in connection with Levy’s 

TDM Cable Trust 06 investment, the Preferential Payment Offset should be applied to all of 

the Levy Claims, as set forth on Exhibit A to the Motion.  The Preferential Payment was 

material redemption of an investment at a time when other investors in TDM Cable Trust 

06 and other MS & Co. entities had ceased receiving any payments from MS & Co.  In 

order to return Levy back to the position she would have been in without the Preferential 

Payment, the Preferential Payment Offset should be applied to all Levy Claims.  In this 

way, the Preferential Payment Offset will act like the Collateral Recovery Offset, reducing 

the aggregate amounts to be distributed to Levy by the amount of the Preferential Payment 

on a dollar-for-dollar basis and promoting the equitable treatment of all investors.  Indeed, 

had Levy disclosed the Preferential Payment on the Questionnaire, the Preferential 

Payment would likely have been treated as a Collateral Recovery. 

Had the Receiver not discovered Levy’s failure to disclose the Preferential 

Payment on the Questionnaire, Levy would have received Receivership distributions from 

the Receivership for her TDM Cable Trust 06 investment in addition to the $90,000 

Preferential Payment she had already received.  By application of the Preferential Payment 

Offset, Levy will not receive distributions in excess of what she would have received had she 

not received the Preferential Payment or had she disclosed the receipt of the Preferential 

Payment on the Questionnaire. 

The Net Investment method was applied to all investor claims, including the 

Levy Claims, to account for pre-receivership payments of principal and/or interest made to 
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all investors, as approved by the Plan Distribution Order.  See Plan Distribution Order at 15.  

Unlike the rest of the investors, however, Levy received the Preferential Payment in January 

2010, after MS & Co. had ceased operations and while ordinary investors ceased receiving 

anything on account of their MS & Co. investments, including TDM Cable Trust 06.  The 

Preferential Payment thus reduced amounts available for distribution to all investors 

defrauded by McGinn and Smith and unfairly increased total recoveries of Levy. 

Although courts have not approved the use of the Rising Tide methodology 

where a large percentage of investors would not receive a recovery as a result of the 

application of Rising Tide, this is not the case here.  After application of the Preferential 

Payment Offset, Levy will not receive an interim first distribution and will have a credit 

against future distributions in the amount of the excess of the Preferential Payment over the 

amount of the interim first distribution.  Levy, however, represents less than 1% of all MS & 

Co. investors.   

To permit Levy to retain the Preferential Payment, without a corresponding 

dollar-for-dollar reduction in the amount of her pro rata distribution, would result in the 

Levy retaining excess amounts for no reason other than that Levy was arbitrarily selected to 

receive a material redemption while other MS & Co. investors had stopped receiving any 

payments in connection with their investments.  The Preferential Payment Offset promotes 

equality among all investors by accounting for the arbitrary treatment of Levy and will 

increase the pool of proceeds available for pro rata distribution to all investors. 
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C. The Balance of Levy’s Claims Should be Equitably Subordinated to 
the Investor B Claim 

To the extent that Levy is entitled to receive any future distributions in excess 

of the Preferential Payment Offset, such claims should be equitably subordinated to the 

Investor B Claim due to Levy’s misconduct which resulted in harm to Investor B.   

A district court also has “the authority to subordinate the claims of certain 

investors to ensure equal treatment.” S.E.C. v. Wealth Mgmt. LLC, 628 F.3d 323, 333 (7th 

Cir. 2010). While equitable subordination is a concept that derives from bankruptcy case 

law, the district court has “the equitable power to subordinate one claim to another if it 

finds that the creditor’s claim, while not lacking a lawful basis nonetheless results from 

inequitable behavior on the part of that creditor.”  S.E.C. v. Am. Bd. of Trade, 719 F.Supp. 

186, 196 (S.D.N.Y. 1986) (internal quotation omitted). To equitably subordinate a claim, (1) 

the claimant must have engaged in some type of inequitable conduct and (2) the misconduct 

must have caused injury to the other creditors. S.E.C. v. Spongetech Delivery Sys., Inc., 98 F. 

Supp. 3d 530, 551 (E.D.N.Y. 2014).  “Inequitable conduct” may include “conduct that may 

be lawful but is nevertheless contrary to equity and good conscience.  It includes a secret or 

open fraud . . . .”  Id. at 553.  Equitable subordination is a remedial remedy and “should be 

applied only to the extent necessary to offset specific harm suffered by creditors on account 

of the inequitable conduct.”  See In re SubMicron Sys. Corp., 432 F.3d 448, 462 (3d Cir. 2006) 

(internal quotation omitted). 

Levy has acted inequitably resulting in harm to creditors, specifically to 

Investor B.  Levy accepted a material partial redemption of ninety percent of her investment 

at a time that Levy should have known that MS & Co. should not have been making any 

redemptions, due to (a) the problems arising in connection with the Four Funds, which 
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Levy would have been aware of as an investor in the Four Funds, (b) the fact that payments 

to investors in connection with the Trust Offerings had ceased by November 2009, and (c) 

the fact that FINRA had demanded that MS & Co. cease operations.  By accepting the 

Preferential Payment, Levy caused direct economic harm to Investor B, whose funds were 

used to make a material redemption of Levy’s investments instead of being invested.  As a 

result, Investor B now stands to recover from the Receivership, at most, a recovery ranging 

between 13.5% to 21.7% of the funds wired into the Account, funds which Investor B 

believed were being invested but instead were being used to redeem Levy.  Accordingly, the 

Levy Claims should be equitably subordinated to the Investor B Claim unless and until such 

time as Investor B receives payment in full of the Investor B Claim. 

D. Summary Proceedings are Appropriate 

The Receiver has sought to provide Levy with appropriate notice and 

sufficient time to respond to the Motion.  Accordingly, the Receiver has complied with the 

claim objection and notice procedures set forth in the Federal Rules of Bankruptcy 

Procedure (“Bankruptcy Rules”) as a form of best expression of law.  Bankruptcy Rule 3007 

requires that a claim objection must be filed and served at least thirty days before any 

scheduled hearing and that the objection must be served on the claimant by first class mail.  

Fed. R. Bankr. P. 3007(a)(1), (2).   

In accordance with Rule 7.1 of the Local Rules of Practice for the United 

States District Court for the Northern District of New York, the Receiver has filed and will 

serve the Motion on Levy at least thirty-one days in advance of the scheduled return date of 

June 20, 2019.  The Receiver will give notice of the Motion to the Securities and Exchange 

Commission, all parties who have filed a Notice of Appearance in this action by ECF, and 
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all creditors and parties in interest via the Receiver’s website 

(www.mcginnsmithreceiver.com), as well as posting at the top of the Receiver’s website an 

explanation of the Motion.  Additionally, notice by first class mail will be given to Levy.  

Brown Dec’l. ¶30. 

The Receiver requests that the Court enter an order granting the relief 

requested in this Motion without a hearing with respect to those claims for which an 

objection is not timely interposed.  Disallowance or adjustment of a claim without a hearing 

where there is no factual dispute is an appropriate and preferred procedure in federal 

receivership cases.  See S.E.C. v. Elliott, 953 F.2d 1560, 1566 (11th Cir. 1992) (holding that 

summary proceedings are favored in federal receivership cases because a summary 

proceeding “reduces the time necessary to settle disputes, decreases litigation costs, and 

prevents further dissipation of receivership assets”); United States v. Fairway Capital Corp., 433 

F. Supp. 2d 226, 241 (D. R.I. 2006) (“Receivership courts can employ summary procedures 

in allowing, disallowing and subordinating claims of creditors”). 
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CONCLUSION 

The Receiver requests that the Court enter an Order substantially in the form 

attached to the Motion as Exhibit C (a) applying the Preferential Payment Offset to the 

Levy Claims and (b) equitably subordinating the balance of the Levy Claims to the Investor 

B Claim, together with such other and further relief as the Court deems just and proper. 

Dated:  April 25, 2019 
PHILLIPS LYTLE LLP 

By__/s/   Catherine N. Eisenhut__________ 
William J. Brown (Bar Roll #601330) 
Catherine N. Eisenhut (Bar Roll #520849) 
Attorneys for Receiver 
Omni Plaza 
30 South Pearl Street 
Albany, New York 12207 
Telephone No. (518) 472-1224 

and 

One Canalside 
125 Main Street 
Buffalo, New York 14203 
Telephone No.: (716) 847-8400 

Doc #01-3663695.4
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 
---------------------------------------------------------------------------------x 
SECURITIES AND EXCHANGE COMMISSION   : 

: 
Plaintiff, : 

: Case No. 1:10-CV-457 
vs.  : (GLS/CFH)) 

: 
McGINN, SMITH & CO., INC.,  : 
McGINN, SMITH ADVISORS, LLC  : 
McGINN, SMITH CAPITAL HOLDINGS CORP.,  : 
FIRST ADVISORY INCOME NOTES, LLC,  : 
FIRST EXCELSIOR INCOME NOTES, LLC,  : 
FIRST INDEPENDENT INCOME NOTES, LLC, : 
THIRD ALBANY INCOME NOTES, LLC,  : 
TIMOTHY M. McGINN, AND  : 
DAVID L. SMITH, GEOFFREY R. SMITH,  : 
Individually and as Trustee of the David L. and  : 
Lynn A. Smith Irrevocable Trust U/A 8/04/04,  : 
LAUREN T. SMITH, and NANCY McGINN,  : 

: 
Defendants,   : 

: 
LYNN A. SMITH and : 
NANCY McGINN,  : 

: 
Relief Defendants. and  : 

: 
GEOFFREY R. SMITH, Trustee of the  : 
David L. and Lynn A. Smith Irrevocable  : 
Trust U/A 8/04/04,  : 

: 
Intervenor. : 

---------------------------------------------------------------------------------x 

CERTIFICATE OF SERVICE

I, Karen M. Ludlow, being at all times over 18 years of age, hereby certify 
that on April 25, 2019, a true and correct copy of the (i) Notice of Motion and Sixth Claims 
Motion of William J. Brown, as Receiver, for an Order (A) Applying Preferential Payment 
Offset to Lesley Levy Claims and (B) Equitably Subordinating Lesley Levy Claims (“Sixth 
Claims Motion”), (ii) Declaration of William J. Brown, as Receiver, in Support of Sixth 
Claims Motion, and (iii) Memorandum of Law in Support of Sixth Claims Motion 
(collectively, “Sixth Claims Motion Documents”) were caused to be served by e-mail upon 
all parties who receive electronic notice in this case pursuant to the Court’s ECF filing 
system, and by First Class Mail to the parties indicated below: 

• William J. Brown wbrown@phillipslytle.com,khatch@phillipslytle.com  
• Roland M. Cavalier rcavalier@tcglegal.com  
• Certain McGinn Smith Investors apark@weirpartners.com  
• Frank H. Chiappone chiappone55@gmail.com  
• Linda J. Clark lclark@barclaydamon.com,jsmith@hiscockbarclay.com  
• Elizabeth C. Coombe elizabeth.c.coombe@usdoj.gov, CaseView.ECF@usdoj.gov, 

kelly.ciccarelli@usdoj.gov  
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• William J. Dreyer wdreyer@dreyerboyajian.com, lburkart@dreyerboyajian.com, 
bhill@dreyerboyajian.com,lowens@dreyerboyajian.com,coconnell@dreyerboyajian.com  

• Catherine N. Eisenhut ceisenhut@phillipslytle.com  
• Scott J. Ely sely@elylawpllc.com,shm@fwc-law.com  
• James D. Featherstonhaugh jdf@fwc-law.com,jsm@fwc-law.com,cr@fwc-

law.com,shm@fwc-law.com  
• Brad M. Gallagher bgallagher@barclaydamon.com  
• James H. Glavin , IV hglavin@glavinandglavin.com  
• Bonnie R. Golub bgolub@weirpartners.com  
• James E. Hacker hacker@joneshacker.com, sfebus@joneshacker.com, 

thiggs@joneshacker.com  
• Erin K. Higgins EHiggins@ckrpf.com  
• Benjamin W. Hill ben@benhilllaw.com, rmchugh@dreyerboyajian.com, 

coconnell@dreyerboyajian.com  
• E. Stewart Jones , Jr esjones@joneshacker.com,m 

leonard@joneshacker.com,pcampione@joneshacker.com,kjones@joneshacker.com  
• Edward T. Kang ekang@khflaw.com, zbinder@khflaw.com, 

jarcher@khflaw.com,kkovalsky@khflaw.com  
• Nickolas J. Karavolas nkaravolas@phillipslytle.com  
• Jack Kaufman kaufmanja@sec.gov  
• Michael A. Kornstein mkornstein@coopererving.com  
• James P. Lagios james.lagios@rivkin.com, kathyleen.ganser@rivkin.com, 

Stanley.Tartaglia@rivkin.com  
• Kevin Laurilliard laurilliard@mltw.com  
• James D. Linnan jdlinnan@linnan-fallon.com,lawinfo@linnan-fallon.com  
• Haimavathi V. Marlier marlierh@sec.gov  
• Jonathan S. McCardle jsm@fwc-law.com  
• Kevin P. McGrath mcgrathk@sec.gov  
• Lara S. Mehraban mehrabanl@sec.gov,marlierh@sec.gov  
• Michael J. Murphy mmurphy@carterconboy.com, epappas@carterconboy.com, 

abell@carterconboy.com  
• Craig H. Norman cnorman@chnesq.com, jbugos@coopererving.com  
• Andrew Park apark@weirpartners.com,imarciniszyn@weirpartners.com  
• Thomas E. Peisch TPeisch@ckrpf.com,apower@ckrpf.com  
• Terri L. Reicher Terri.Reicher@finra.org  
• Sheldon L. Solow sheldon.solow@kayescholer.com, 

kenneth.anderson@kayescholer.com  
• David P. Stoelting stoeltingd@sec.gov, 

mehrabanl@sec.gov,mcgrathk@sec.gov,paleym@sec.gov,wbrown@phillipslytle.com  
• Charles C. Swanekamp cswanekamp@bsk.com,mhepple@bsk.com  
• Bryan M. Westhoff bryan.westhoff@kayescholer.com  
• Benjamin Zelermyer bzlaw@optonline.net,seincav@aol.com 
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And, I hereby certify that on April 25, 2019, I mailed, via first class mail using the 
United States Postal Service, copies of the Sixth Claims Motion Documents to the 
individuals listed below: 

Nancy McGinn 
426-8th Avenue 
Troy, NY 12182 

Thomas J Urbelis 
Urbelis & Fieldsteel, LLP 
155 Federal Street 
Boston, MA 02110-1727 

Michael L. Koenig, Esq. 
Greenberg Traurig, LLP 
54 State Street, 6th Floor 
Albany, NY 12207 

Martin H. Kaplan, Esq. 
Gusrae, Kaplan, Bruno & Nusbaum PLLC 
120 Wall Street 
New York, NY  10005 

RBS Citizen, N.A. 
Cooper Erving & Savage LLP 
39 North Pearl Street 
4th Floor 
Albany, NY 12207 

Iseman, Cunningham, Riester & Hyde, LLP 
9 Thurlow Terrace 
Albany, NY 12203 

Charles C. Swanekamp, Esq. 
Bond, Schoeneck & King PLLC 
Avant Building - Suite 900 
200 Delaware Avenue 
Buffalo, NY   14202-2107 

David G. Newcomb 
Judith A. Newcomb 
224 Independence Way 
Mount Bethel, PA  18343 

Lesley Levy
1345 Encinitas Blvd, #122 
Encinitas, CA 92024 

Dated:  April 25, 2019 
/s/ Karen M. Ludlow                             
Karen M. Ludlow 

Doc #01-3667347.1 
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