
 1

UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 
________________________________________________ 
        : 
SECURITIES AND EXCHANGE COMMISSION, : 

: 
Plaintiff,    : 
     : 

v.    :  10 Civ. 457 (GLS/CFH) 
: 

McGINN, SMITH & CO., INC., et al.,    : 
        : 
    Defendants.     : 
________________________________________________: 
 

PLAINTIFF’S BRIEF IN OPPOSITION TO DEFENDANT  
DAVID L. SMITH’S MOTION TO MODIFY THE ASSET FREEZE  

TO ALLOW THE RELEASE OF CERTAIN PROPERTY 
 

Plaintiff Securities and Exchange Commission respectfully submits this brief in 

opposition to the Motion to Modify Asset Freeze to Allow the Release of Certain 

Property filed by Defendant David L. Smith (“D. Smith”) (Dkt. 1039) (“Smith Br.”).   

For the following reasons, the Motion should be denied and the assets in the 

accounts at issue turned over to the Court-appointed Receiver, William J. Brown, Esq., 

for distribution to the victims. 

I. The D. Smith Account Should Be Turned Over to the Receiver 

The D. Smith retirement account was established under Section 401(k) of ERISA 

as part of the McGinn Smith Incentive Savings Plan (the “MS Plan”), and the Receiver, 

serves as the MS Plan’s Administrator.  The account holds approximately $132, 648.  Ex. 

A.  The Receiver was informed late last year of the need for a required minimum 

distribution (“RMD”) from the MS Plan, and advised D. Smith of the RMD by letter.  

Smith Br. at 7 (12.27.18 letter from the Receiver to D. Smith).  D. Smith’s motion 

followed. 
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D. Smith’s motion should be denied and the funds in the D. Smith account should 

be applied to the unpaid payment obligation in the Final Judgment entered against him in 

2015.  Dkt. 835.  The Final Judgment, among other things, ordered  D. Smith to pay 

disgorgement of $87,433,218, representing profits from the massive McGinn Smith 

fraud, which victimized over 800 investors, plus $11,668,132 in prejudgment interest, for 

a total of $99,101,350.  Id. at 6.  To date, neither D. Smith nor his co-Defendant Timothy 

McGinn, who is jointly and severally liable with D. Smith, have made any payments 

toward satisfaction of their obligations.  Investors are highly unlikely to be made whole.1 

This is not the first time D. Smith has sought to access his frozen IRA account.  

On December 15, 2010, Judge Homer denied a motion by D. Smith to unfreeze this 

account, finding that “[i]f a disgorgement order is ultimately granted, the amount of 

money in Smith’s 401(k) account will be important in [] facilitating repayment[.]” Dkt. 

221 at 5.  Now that such a disgorgement order has been entered, the time has come to 

apply those funds to D. Smith’s payment obligation for the benefit of his victims. 

The Final Judgment authorizes the Receiver to retain the RMD that he currently 

holds: “The Receiver is authorized to liquidate and monetize any assets recovered from 

or on behalf of or in connection with Defendant Smith and to deposit the proceeds thereof 

in an appropriate account.”  Dkt. 835 at 9. See also SEC v. Neto, 27 F. Supp.3d 434, 442 

(S.D.N.Y 2014) (in Second Circuit, creditors can pursue claims “once the benefits have 

been distributed”).   

As for the balance of the account, D. Smith argues that the account is exempt 

under New York Civil Practice Law and Rules (CPLR) § 5205.  Smith Br. at 18.  State 
                                                 

1 In a December 30, 2015 filing, the Receiver estimated “total investor claims” to be 
approximately $124.1 million. Dkt. 847-2 at 5 n.1. As of September 2018, the assets of the Receivership 
estate totaled $15.2 million after deduction of $6.3 million distributed to investors. Dkt. 1026 at 4. 
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law exemptions such as CPLR § 5205, however, may be disregarded in the enforcement 

of a disgorgement judgment.  See SEC v. Aragon Capital Advisors, LLC, 2011 WL 

3278907 at *9 (S.D.N.Y. July 26, 2011)  (directing incarcerated defendant “to turn over 

all of the funds in his IRA accounts”); SEC v. Musella, 818 F. Supp. 600, 602 (S.D.N.Y. 

1993) (state law exemptions do not alter defendant’s payment obligation).  

In SEC v. Garber, et al., No. 12-Civ-9339-AT (S.D.N.Y. Jan. 10, 2017), Judge 

Torres rejected a similar argument based on CPLR § 5205.  Ex. B at 6 (“Given the 

Court’s broad discretion to fashion and enforce disgorgement orders, the Court will not 

exclude [Defendant’s] IRAs from the turnover proceedings”).  Judge Torres found that: 

Federal courts ordering disgorgement may disregard state law exemptions 
protecting property from attachment.  In S.E.C. v. Huffman, the Fifth 
Circuit explained, ‘[t]he district court had broad discretion in fashioning 
the equitable remedy of a disgorgement order.  I may decide that some 
property should be exempt from such an order, and may take state law as 
its guide.’  996 F.2d 800, 803 (5th Cir. 1993); see also S.E.C. v. AMX, Int’l, 
Inc., 7 F.3d 71, 75-76 (5th Cir. 1993) (extending Huffman to judgments for 
disgorgement reached on consent); see also S.E.C. v. Solow, 682 F. Supp. 
2d 1312, 1325 (S.D. Fla. 2010) (‘This Court has broad equitable powers to 
reach assets otherwise protected by state laws to satisfy a disgorgement.  
For example, a district court can ignore state law exemptions as well as 
other state law limitations on the ability to collect a judgment in 
fashioning a disgorgement order.’ (citation omitted)), aff’d, 396 F. App’x 
635 (4th Cir. 2010).  

Ex. B at 5. 

Finally, D. Smith argues that the Supreme Court’s decision in Kokesh v. SEC, 137 

S. Ct. 1635 (2017) supports his argument that state law exemptions should apply.  Smith 

Br. at 11, 28.  This argument is without merit.  In Kokesh, the Supreme Court decided 

that disgorgement in SEC cases is a “penalty” for the purposes of determining the statute 

of limitations under 28 U.S.C. § 2462.  Id. at 1643.  This narrow holding was confined to 
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the statute of limitations context, and nothing in Kokesh supports extending that decision 

to this context.   

D. Smith also relies on Kokesh to attack “the entirety of the disgorgement order” 

in the Final Judgment entered in 2015, two years before the Kokesh decision.  Smith  Br. 

at 5.  Kokesh, however, does not apply retroactively.  In any event, the Supreme Court 

expressly stated that it did not question the authority of courts to order disgorgement in 

SEC enforcement cases.  Id. at 1642, n.3.   

Since Kokesh, the Second Circuit has upheld a disgorgement award, and 

numerous courts across the country have imposed disgorgement orders.  SEC v. Metter, 

706 F. App’x 699, 702 (2d Cir. 2017) (affirming disgorgement order); SEC v. Ahmed, 

343 F. Supp. 3d 16, 26-27 (D. Conn. 2018) (collecting cases upholding disgorgement 

awards post-Kokesh); SEC v. Amerindo Inv. Advisors Inc., No. 05 Civ. 5231, 2017 WL 

3017504, at *8 (S.D.N.Y. July 14, 2017) (rejecting argument that Kokesh rendered 

enforcement of disgorgement awards “inequitable or detrimental to the public interest”); 

SEC v. Mapp, No. 16 Civ. 246, 2018 WL 3570920, at *7 (E.D. Tex. July 25, 2018) 

(same). 

II. The L. Smith Accounts Should Be Turned Over to the Receiver 

The Final Judgment as to Lynn A. Smith voided a number of transfers made by D. 

Smith and L. Smith under New York’s fraudulent conveyance statute, and ordered that D. 

Smith and L. Smith “shall be jointly and severally liable” for the return of such assets, 

which in the aggregate total $600,368.  Dkt. 837 at 2-3.   
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Lynn Smith has two frozen accounts: an IRA account (RMR-XXXX12), which 

contains $29,951.39, and an individual account (RMR-XXXX16), which contains 

$161,663.23.  Ex. C. 

D. Smith argues that L. Smith’s IRA account should be “released immediately” 

because “there were no traceable ill-gotten assets into the account.”  Smith Br. at 24-25.  

However, “Courts have ordered disgorgement by defendants even when their compliance 

would require the liquidation of assets that were not acquired using the ‘tainted’ funds.”  

SEC v. Aragon Capital Advisors, LLC, 2011 WL 3278907, at *9 

D. Smith also characterizes L. Smith as a mere relief defendant and argues that 

the only grounds for turning over the accounts would be if he were a joint owner.  Smith 

Br. at 24-25.  However, the Final Judgment as to L. Smith found her liable as a defendant 

for a number of fraudulent transfers she made with D. Smith and ordered her to disgorge 

the funds that were transferred. 2  Dkt. 837 at 6-8. 

Finally, D. Smith cites to Judge Homer’s decision in 2012 finding that the Smiths’ 

Saratoga Springs home was, under CPLR § 5206, “to a certain degree, exempt from the 

satisfaction of money judgments.”  Smith Br. at 26.  This ruling dealt only with the 

Saratoga Springs home.  In contrast, the Court’s view of the frozen accounts, which are 

covered under CPLR § 5205 (not § 5206), is clear from its 2010 Order.  That Order stated 

that “[i]f a disgorgement order is ultimately granted, the amount of money in Smith’s 

401(k) account will be important in [] facilitating repayment[.]”  Dkt.  221at 

                                                 
2 In addition to her disgorgement obligations for the fraudulent transfers, L. Smith 

remains liable to the SEC for $51,232 for attorney fees and costs incurred as a result of 
the Court’s finding that L. Smith acted with “subjective bad faith in failing to disclose the 
existence of an Annuity Agreement.”  See Dkt. 399 (Judgment); 398 (Order Directing 
Payment of Money to Receiver). 
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5.  Moreover, it is Section 5205 that Courts have declined to apply to protect the financial 

assets of judgment-debtors like the Smiths.   

CONCLUSION 

For the foregoing reasons, the assets in D. Smith’s IRA account, and the two L. 

Smith accounts, should be turned over to the Receiver for inclusion in the Distribution 

Fund established for the victims. 

 
Dated: New York, NY 
 April 12, 2019      
      Respectfully submitted, 
 
      s/ David Stoelting 

Attorney Bar Number: 516163 
Attorney for Plaintiff 
Securities and Exchange Commission 
200 Vesey St., Suite 400 
New York, NY 10281 
Telephone: (212) 336-0174 
Fax: (212) 336-1324 
E-mail: stoeltingd@sec.gov 
 

Of Counsel:   
Kevin McGrath 
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